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CALIFORNIA STATE BOARD OF EDUCATION
JANUARY 2010 AGENDA
 FORMCHECKBOX 
 General Waiver

	SUBJECT

Request by Chino Valley Unified School District to waive a portion of California Education Code Section 44908, the requirement that a probationary employee who, in any one school year, has served for at least seventy-five percent of the number of days the regular schools of the district in which he is employed are maintained shall be deemed to have served a complete school year.
Waiver Number: 23-10-2009

	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent




	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial
That this retroactive waiver be granted for twelve employees only; in the future, Chino Valley Unified School District (USD) will inform all future part-time or job share employees of the provisions of Education Code (EC) 44908 and they will receive a year of credit only if they work seventy-five percent of the school days in a regular school year.
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The State Board of Education has heard one other waiver of this kind in November 2008 for Temecula Valley Unified School District (USD) for thirty-five employees and the waiver was approved with conditions.   
This district meets the criteria for the SBE Streamlined Waiver Policy, available at http://www.cde.ca.gov/re/lr/wr/documents/sbestreamlined.doc, achieving an Academic Performance Index (API) of 800 or above in the current scoring cycle. Therefore, this waiver has been scheduled for the consent calendar. Chino Valley USD has a 2009 API of 800.
	SUMMARY OF KEY ISSUES


Education Code Section 44908 requires that a probationary employee work at least seventy-five percent of the number of days in the regular school year in which he is employed to be deemed to have served a complete school year for purposes of tenure. 

Chino Valley USD is requesting to retroactively waive, with regard to twelve specific certificated employees who are currently petitioners in the San Bernardino County Superior Court Case No. CIVDS 908076, regarding EC Section 44098, the 
	SUMMARY OF KEY ISSUES (Cont.)


requirement that a probationary employee who, in any one school year, has served for at least seventy-five percent of the number of days maintained by the school of the district in which he is employed, shall be deemed to have served a complete school year. 
In spring of 2009, the twelve probationary part-time teachers for whom this waiver is requested were laid off from employment with the district. Despite their number of years of service to the district, they were considered probationary employees under EC
44908 because they had not worked seventy-five percent or more of the number of days in the school regular year for two consecutive years. 
The decision was appealed to an administrative law judge (OAH No, 2009031048) who recommended (following the practices of a similar case in Long Beach) that the district examine its records to determine whether any of the twelve part-time teachers being laid off had worked seventy-five percent of the number of hours. The district examined the files and found that none of the twelve part-time teachers had worked seventy-five percent of the number of hours of the regular school year for two consecutive school years so all were laid off. 

The twelve affected teachers asserted that district human resources personnel told them that they were so senior that they would not be laid off from employment. The teachers, therefore, believed that they were tenured, and did not seek an employment in contract to work seventy-five percent of the number of days of the year, although those contracts were available. The affected teachers also contend that they have worked at least seventy-five percent of the number of hours each year, including time spent preparing for classes, completing paperwork, attending meetings, and so forth, and that they are entitled to permanent status as part-time employees. 
The administrative law judge opined favorably with the district. However, knowing that the SBE had granted a previous waiver to Temecula Valley USD, and given the uncertainty of past actions in hiring employees as far back as 1997, and an inability to prove what notice had been given, the Chino Valley Board of Education approved this general waiver request on August 20, 2009.

The district is requesting a retroactive waiver of EC 44908 to apply to twelve employees only. If the waiver is approved, these employees will be deemed to be laid-off permanent part-time employees of the district rather than laid-off probationary part-time employees of the district. The district has worked out a way to proportionately reflect each teacher’s time, which has been agreed to by the teachers.
The department recommends approval of this waiver with the condition that this retroactive waiver is granted for twelve employees only; in the future, Chino Valley USD will inform all future part-time or job share employees of the provisions of EC 44908, and they will receive a year of credit only if they work seventy-five percent of the school days in a regular school year.
	SUMMARY OF KEY ISSUES (Cont.)


Because this is a general waiver, if the SBE decides to deny the waiver, it must cite one of the seven reasons in EC 33051(a).
Demographic Information: Chino Valley USD has a student enrollment of 32,428 in and is located in the town of Chino in San Bernardino County.

Authority for Waiver: EC Section 33050

Period of request: July 7, 1997, to January 8, 2010
Local board approval date(s): August 20, 2009
Public hearing held on date(s): August 20, 2009 
Bargaining unit(s) consulted on date(s): October 13, 2009
Name of bargaining unit/representative(s) consulted: 
Associated Chino Teachers, Justine Cunningham, President

Position of bargaining unit(s) (choose only one): 

 FORMCHECKBOX 
  Neutral                        FORMCHECKBOX 
  Support                      FORMCHECKBOX 
  Oppose
Comments (if appropriate): 

Public hearing advertised by (choose one or more):

 FORMCHECKBOX 
 posting in a newspaper       FORMCHECKBOX 
 posting at each school           FORMCHECKBOX 
 other (specify):  
Advisory committee(s) consulted: The Chino Valley School Site Councils   

Objections raised (choose one):  FORMCHECKBOX 
  None       FORMCHECKBOX 
  Objections are as follows:

A few participants expressed concern that if the SBE approves the waiver, other teachers will receive harm, since the twelve (12) teachers who stand to benefit from the waiver will bypass other teachers in terms of seniority. Nevertheless, the committee members, on balance, remained supportive/neutral in their overall conversation and understood the district’s intent and rationale for submitting the waiver.

Date(s) consulted: October 20, 2009
	FISCAL ANALYSIS (AS APPROPRIATE)


There is no state-wide or local fiscal impact of waiver approval. 
	ATTACHMENT(S)


Attachment 1: General Waiver Request (3 pages) (Original waiver request is signed

  and on file in the SBE Office or the Waiver Office.)
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