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	SUBJECT

Request for Waivers Under Title I, Part A Section 9401 of the Elementary and Secondary Education Act.
	 FORMCHECKBOX 

	Action

	
	 FORMCHECKBOX 

	Information

	
	 FORMCHECKBOX 

	Public Hearing


	RECOMMENDATION


The California Department of Education (CDE) recommends that the State Board of Education (SBE) approve a request for two waivers for the 2010–11 school year. The two waivers are: (1) to allow all interested local educational agencies (LEAs) identified for improvement or corrective action to serve as supplemental educational services (SES) providers; and (2) to allow an LEA the flexibility to offer SES to eligible students in Title I schools in year one of improvement and to count the costs of providing SES to those students toward meeting the LEA’s 20 percent obligation. 
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


At the May 2010 meeting, the SBE approved waiver applications from 37 LEAs to allow flexibility to offer SES to eligible students in Title I schools in year one of improvement in addition to offering public school choice options to students in those schools and to count the costs of providing SES to those students toward meeting the LEA’s “20 percent obligation.”
Upon approval from ED of California’s waiver request, the SBE at its January 2010 meeting approved 14 LEAs in program improvement (PI) as SES providers for the period of January 6, 2010, through June 30, 2010.
At the September 2009 meeting, the SBE authorized the SBE President, Ted Mitchell, with State Superintendent of Public Instruction (SSPI), Jack O’Connell, to submit to the United States Department of Education (ED) a request for five waivers. The five waivers submitted to the ED for approval included: (1) waiver to allow LEAs to offer SES, in addition to public school choice, to eligible students in Title I Schools in the first year of PI; (2) waiver to allow exclusion of Title I, Part A American Recovery and Reinvestment Act (ARRA) funds in determining the 20 percent reservation for LEAs for choice-related transportation and SES; (3) waiver to allow exclusion of the ARRA portion of the 10 percent professional development requirement for LEAs in PI; (4) waiver of portions of the 
	SUMMARY OF PREVIOUS (Cont.)


10 percent professional development set-aside requirement for schools in PI; and (5) waiver to allow exclusion of Title I, Part A, ARRA funds in determining the per-pupil amount for SES.

At the July 2009 SBE meeting, the SBE authorized the SBE President, Ted Mitchell, with SSPI, Jack O’Connell, to submit to ED two waivers, (1) carryover of ARRA funds, and (2) interested LEAs in PI to serve as SES providers, even though several members initially expressed concern with allowing LEAs in PI to provide these services.
	SUMMARY OF KEY ISSUES


On April 12, 2010, a letter was received from Zollie Stevenson, Jr., Director, Student Achievement and School Accountability Programs, Office of Elementary and Secondary Education, pursuant to the authority delegated to Assistant Secretary Thelma Meléndez de Santa Ana, under Section 9401 of the Elementary and Secondary Education Act (ESEA), inviting states to reapply for two waivers for the 2010–11 school year (see Attachment 1). The two waivers would allow: (1) LEAs in PI to serve as SES providers; and (2) LEAs to offer SES, in addition to public school choice, to eligible students in Title I schools in the first year of PI. 
Waiver to allow all interested LEAs identified for improvement or corrective action (34 C.F.R. § 200.47[b][1][iv][A], [B]) to serve as SES providers.

Title I regulations currently preclude LEAs in PI from serving as SES providers. This waiver would allow, but not require, a state educational agency (SEA) to approve an identified LEA as a SES provider. The decision about which SES providers to approve remains a decision for the SEA. The waiver would not constitute approval of a particular identified LEA to serve as an SES provider, nor would it constitute a waiver of any state law or policy that prohibits all or certain identified LEAs from serving as SES providers. The SEA that receives this waiver must provide a report to the ED by September 30, 2011, on the total number of LEAs identified for improvement or corrective action that were approved to be a SES provider for the 2010–11 school year. 
If this waiver is approved, any PI LEA that was approved as a SES provider as result of the 2009–10 waiver would be extended for the term of this new waiver request, through 2010–11 school year. This is consistent with the SBE's regular approval policy, which is to approve SES providers for a two-year period. It would also be less disruptive to students, as those LEAs in PI that had submitted a Request for Application (RFA) last year and were approved as a provider would be able to continue their program into the 2010–11 school year. Requiring them to go through another RFA process would likely delay the start of this year's program well into the first semester. Only newly identified PI LEAs would need to apply as a provider for the 2010–11 school year.
	SUMMARY OF KEY ISSUES (Cont.)


Waiver to allow an LEA with the flexibility to offer SES to eligible students in Title I schools in year one of improvement (a year earlier than the law normally requires) in addition to offering public school choice options to students in those schools and to count the costs of providing SES to those students toward meeting the LEA’s “20 percent obligation.”

Title I schools in their first year of PI may offer SES to eligible students, but federal law does not allow funds expended on SES during that year to be counted toward the 20 percent obligation. Instead, LEAs may only count funds spent providing SES to eligible 
students attending schools in the second year of PI, or those in corrective action or restructuring status, toward the 20 percent obligation. If LEAs were allowed to count 
services provided to students in schools in the first year of PI, the result could be improved academic achievement for students, as LEAs would have an incentive to offer SES to eligible students one year earlier than the law requires, thereby enabling more students to enroll in SES. If the waiver is approved, funds spent by LEAs on SES for eligible students in schools in the first year of PI may count toward their 20 percent set-aside obligation for providing school choice-related transportation services and SES. 

The SEA that receives this waiver must provide information to ED by September 30, 2011, that sets forth the name and National Center for Education Statistics District Identification Number for each LEA implementing the waiver. 
A draft of the two letters requesting these waivers for California are included as Attachments 2 and 3.
	FISCAL ANALYSIS (AS APPROPRIATE)


Any state or local educational agency that does not abide by the mandates or provisions of ESEA is at risk of losing federal funding.
	ATTACHMENT(S)


Attachment 1:
Letter from Zollie Stevenson, Jr., Director, Student Achievement and School Accountability Programs, Office of Elementary and Secondary Education, to Chief State School Officers, Inviting States to Reapply for Two Waivers for the 2010–11 School Year (6 Pages) (This attachment is not available for Web viewing. A printed copy is available for viewing in the State Board of Education office.)

Attachment 2:
July 14, 2010, Draft Letter to Thelma Meléndez de Santa Ana, Assistant Secretary, Office of Elementary and Secondary Education, Regarding Submission of a Request for Waiver of the Title I, Part A Regulatory Provision of Local Educational Agencies in Program Improvement to Serve as Supplemental Educational Service Providers (5 Pages)

	ATTACHMENT(S) (Cont.)


Attachment 3:
July 14, 2010, Draft Letter to Thelma Meléndez de Santa Ana, Assistant Secretary, Office of Elementary and Secondary Education, Regarding Submission of a Request for Waiver that allows Local Educational Agencies the Flexibility to Offer Supplemental Educational Services, in Addition to Public School Choice, to Eligible Students in Title I Schools in Year One of Improvement and Count the Costs of Providing SES to Those Students Toward Meeting the LEA’s “20 Percent Obligation” (6 Pages)
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	CALIFORNIA DEPARTMENT OF EDUCATION

JACK O’CONNELL, State Superintendent of Public Instruction
	CALIFORNIA STATE BOARD OF EDUCATION

THEODORE R. MITCHELL, President

	916-319-0800
	1430 N Street Sacramento, CA 95814-5901
	916-319-0827


DRAFT July 14, 2010
Thelma Meléndez de Santa Ana, Assistant Secretary 
Office of Elementary and Secondary Education

U.S. Department of Education

400 Maryland Avenue, SW, Suite 3W230

Washington, DC 20202

Dear Assistant Secretary Meléndez:
Subject: Waiver to All Interested Local Educational Agencies (LEAs) Identified For Improvement or Corrective Action (34 C.F.R. § 200.47[b][1][iv][A], [B]) to Serve as Supplemental Educational Service (SES) Providers
The State of California hereby submits for your consideration a request for a one-year waiver of the Title I, Part A regulatory provision that prohibits a State from approving as providers of SES LEAs identified for improvement or corrective action (34 C.F.R. § 200.47[b][1][iv][A], [B]).

Under the federal law, California may approve as an SES provider only an entity that has a demonstrated record of effectiveness in increasing student academic achievement. California believes that identified LEAs may be able to establish that they have an effective program that can help improve academic achievement of students and should not be prevented automatically from gaining approval simply because of their improvement status.

California has set the annual measurable objectives (AMOs) in reading and mathematics, subjects that are among those covered by SES providers in California for the 2010–11 school year. Please refer to Enclosure 1 for California’s AMOs for 
2010–11.
Thelma Meléndez de Santa Ana, Assistant Secretary
July 14, 2010
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California will determine adequate yearly progress based on assessments administered in the 2010–11 school year in accordance with the requirements of Section 1116(b)(2) of the Elementary and Secondary Education Act of 1965. California believes that, ultimately, allowing some identified LEAs to serve as SES providers may help more students within California to reach the State’s proficiency objectives.

If California is granted the requested waiver, California will ensure that only those LEAs that meet the State’s requirements for SES providers are approved to be on the State’s list of approved SES providers for the 2010–11 school year.

Prior to submitting this waiver request, California provided the public and all LEAs in the State with notice and a reasonable opportunity to comment on this request. California provided such notice by publishing a public item on the agenda for the July 14–15, 2010, meeting of the California State Board of Education (Enclosure 2). Copies of all comments that California received from LEAs in response to the notice are attached hereto (Enclosure 3).

California hereby assures that, if it is granted the requested waiver, it will submit to the U.S. Department of Education, by September 30, 2011, a report that provides the total number of LEAs identified for improvement or corrective action that were approved to be an SES provider for the 2010–11 school year. We respectfully submit this request and accompanying materials and appreciate your consideration of them.
If you have any questions regarding this subject, please contact Deborah V.H. Sigman, Deputy Superintendent, Curriculum, Learning, and Accountability Branch, by phone at 916‑319-0812 or by e-mail at dsigman@cde.ca.gov. 
Sincerely,

JACK O’CONNELL




THEODORE R. MITCHELL

State Superintendent of Public Instruction
President

California Department of Education

California State Board of Education

JO/TM:ds

Enclosure

Enclosure 1

Standard Criteria for Annual Measurable Objectives (AMO) for 

2010–11 Adequate Yearly Progress (AYP)

	Standard Schools and LEAs


	Percent Proficient or Above 

On the CST, CAHSEE, CMA, and CAPA for 

2010–11

	
	English-Language Arts
	Mathematics

	Schools
	2010–11
	2010–11

	· Elementary and Middle Schools
	56.8
	58.0

	· High Schools
	55.6
	54.8

	LEAs

	· Elementary School Districts
	56.8
	58.0

	· High School Districts

(with grade levels 9–12)
	55.6
	54.8

	· Unified School Districts

· High School Districts, and

· County Offices of Education

(with grade levels

· 2–8 and 9–12)
· Elementary School Districts
	56.0
	56.4

	These criteria apply to schools or LEAs that have at least 100 students with valid scores or to numerically significant subgroups that have at least 50 students with valid scores. Different criteria are applied to small schools, LEAs, or subgroups in AYP calculations. Small schools and LEAs with fewer than 100 valid scores have adjusted AMOs to account for the small number of test scores—the AMOs are adjusted using a confidence interval methodology. Small subgroups are those with between 50 to 99 valid scores. AMO criteria for small subgroups are the same as the targets listed above but are only applied if the school or LEA has at least 100 valid scores. Subgroups with fewer than 50 valid scores have no AMO criteria.


Enclosure 2
Placeholder for public notice of agenda item for the July 14–15, 2010, meeting of the California State Board of Education.

Enclosure 3

Placeholder for public comments received from LEAs in response to notice. 
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	CALIFORNIA DEPARTMENT OF EDUCATION

JACK O’CONNELL, State Superintendent of Public Instruction
	CALIFORNIA STATE BOARD OF EDUCATION

THEODORE R. MITCHELL, President

	916-319-0800
	1430 N Street Sacramento, CA 95814-5901
	916-319-0827


DRAFT July 14, 2010
Thelma Meléndez de Santa Ana, Assistant Secretary 
Office of Elementary and Secondary Education

U.S. Department of Education

400 Maryland Avenue, SW, Suite 3W230

Washington, DC 20202

Dear Assistant Secretary Meléndez:
Subject: Waiver to Allow an Local Educational Agency (LEA) the Flexibility to Offer Supplemental Educational Services (SES) to Eligible Students in Title I Schools in Year One of Improvement (a Year Earlier Than the Law Normally Requires) in Addition to Offering Public School Choice Options to Students in Those Schools and to Count the Costs of Providing SES to Those Students Toward Meeting the LEA’s “20 Percent Obligation”
The State of California hereby submits for your consideration a request for a one-year waiver to allow LEAs within California with one or more schools in improvement, corrective action, or restructuring to offer SES, in addition to public school choice, to eligible students in Title I schools in the first year of school improvement and to count the funds spent providing SES to eligible students in those schools toward the LEA’s obligation to spend an amount at least equal to 20 percent of its Title I, Part A, Subpart 2 allocation on SES and choice-related transportation (20 percent obligation). In the absence of such a waiver, an LEA may only count funds spent providing SES to eligible students attending schools in the second year of improvement, in corrective action, or in restructuring toward its 20 percent obligation (Elementary and Secondary Education Act (ESEA) Section 1116[b][10]; 34 C.F.R. § 200.48).  

Thelma Meléndez de Santa Ana, Assistant Secretary 
July 14, 2010
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California believes that the requested waiver will increase the quality of instruction for students and improve the academic achievement of students by providing an incentive for an LEA to offer SES to eligible students one year earlier than the law requires, thereby enabling more students within an LEA to enroll in SES. California believes that parents of children attending schools in the first year of improvement will be eager to enroll their children in SES, and that the increased enrollment in SES thus enabled by the waiver will contribute to improving student achievement. 

California has set the annual measurable objectives (AMOs) in reading and mathematics, subjects that are among those covered by SES providers in California for the 2010–11 school year. Please refer to Enclosure 1 for California’s AMOs for 
2010–11.
California will determine adequate yearly progress based on assessments administered in the 2010–11 school year in accordance with the requirements of Section 1116(b)(2) of the ESEA. California believes that, ultimately, allowing LEAs to offer SES to eligible students in Title I schools in the first year of improvement and count the costs of providing SES to those students toward the LEA’s 20 percent obligation may help more students within the State to reach the State’s proficiency objectives.

California hereby assures that, if it is granted the requested waiver, California will ensure that it will implement the waiver only with respect to those LEAs that will meet all statutory and regulatory requirements related to SES in the 2010–11 school year (other than the particular funding requirement being waived).

Prior to submitting this waiver request, California provided the public and all LEAs in the State with notice and a reasonable opportunity to comment on this request. California provided such notice by publishing a public item on the agenda for the July 14–15, 2010, meeting of the California State Board of Education (Enclosure 2). Copies of all comments that California received from LEAs in response to the notice are attached hereto (Enclosure 3).

California hereby assures that, if it is granted the requested waiver, it will submit to the U.S. Department of Education, by September 30, 2011, a report that sets forth the name and National Center for Education Statistics District Identification Number for each LEA implementing the waiver. We respectfully submit this request and accompanying materials and appreciate your consideration of them.
Thelma Meléndez de Santa Ana, Assistant Secretary 
July 14, 2010
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If you have any questions regarding this subject, please contact Deborah V.H. Sigman, Deputy Superintendent, Curriculum, Learning, and Accountability Branch, by phone at 916‑319-0812 or by e-mail at dsigman@cde.ca.gov.
Sincerely,

JACK O’CONNELL




THEODORE R. MITCHELL

State Superintendent of Public Instruction
President

California Department of Education

California State Board of Education

JO/TM:ds

Enclosures
Enclosure 1

Standard Criteria for Annual Measurable Objectives (AMO) for 

2010–11 Adequate Yearly Progress (AYP)

	Standard Schools and LEAs


	Percent Proficient or Above 

On the CST, CAHSEE, CMA, and CAPA for 

2010–11

	
	English-Language Arts
	Mathematics

	Schools
	2010–11
	2010–11

	· Elementary and Middle Schools
	56.8
	58.0

	· High Schools
	55.6
	54.8

	LEAs

	· Elementary School Districts
	56.8
	58.0

	· High School Districts

(with grade levels 9–12)
	55.6
	54.8

	· Unified School Districts

· High School Districts, and

· County Offices of Education

(with grade levels

· 2–8 and 9–12)
· Elementary School Districts
	56.0
	56.4

	These criteria apply to schools or LEAs that have at least 100 students with valid scores or to numerically significant subgroups that have at least 50 students with valid scores. Different criteria are applied to small schools, LEAs, or subgroups in AYP calculations. Small schools and LEAs with fewer than 100 valid scores have adjusted AMOs to account for the small number of test scores—the AMOs are adjusted using a confidence interval methodology. Small subgroups are those with between 50 to 99 valid scores. AMO criteria for small subgroups are the same as the targets listed above but are only applied if the school or LEA has at least 100 valid scores. Subgroups with fewer than 50 valid scores have no AMO criteria.


Enclosure 2
Placeholder for public notice of agenda item for the July 14–15, 2010, meeting of the California State Board of Education.

Enclosure 3

Placeholder for public comments received from LEAs in response to notice. 
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