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CALIFORNIA DEPARTMENT OF EDUCATION   





GENERAL WAIVER REQUEST




First Time Waiver:
___

GW-1 (Rev. 10-2-09) 
 http://www.cde.ca.gov/re/lr/wr/

Renewal Waiver:
_X__

Send Original plus one copy to: 




Send Electronic copy in Word and 


Waiver Office, California Department of Education

back-up material to: waiver@cde.ca.gov


1430 N Street, Suite 5602
Sacramento, CA 95814

	
	CD CODE
	

	3
	0
	6
	6
	4
	9
	8

	Local educational agency:

Fountain Valley School District

      
	Contact name and Title:

Paul Burkart, Assistant Superintendent, Business
	Contact person’s e-mail address:

BurkartP@fvsd.k12.ca.us

	Address:                                         (City)                              (State)                        (ZIP)

10055 Slater Avenue               Fountain Valley                  California                     92708

                                                                                                 
	Phone (and extension, if necessary):

 (714) 843-3250

Fax Number: (714) 843-3252

	Period of request:  (month/day/year)

From: July 14, 2010     To:  July 14, 2011 
	Local board approval date: (Required)

April 15, 2010
	Date of public hearing:  (Required)

April 15, 2010

	LEGAL CRITERIA

	1. Under the general waiver authority of Education Code 33050-33053, the particular Education Code or California

    Code of Regulations section(s) to be waived (number): 17466, 17472, 17473, 17474 & 17475     Circle One:  EC  or  CCR

   Topic of the waiver:  Public Bid Auction Requirement for Disposition of Property


	2. If this is a renewal of a previously approved waiver, please list Waiver Number:   _____  and date of SBE Approval______ 

    Renewals of waivers must be submitted two months before the active waiver expires.

	3. Collective bargaining unit information. Does the district have any employee bargaining units? No  FORMCHECKBOX 
     Yes  FORMCHECKBOX 
  If yes, 

     please complete required information below:
 

    Bargaining unit(s) consulted on date(s):   March 31, 2010           

    Name of bargaining unit and representative(s) consulted:  Fountain Valley Education Association (Cheryl Loukides); and     California School Employees Association - Fountain Valley Chapter #358  (Martin Headland-Wauson)
    The position(s) of the bargaining unit(s):  __  Neutral    FORMCHECKBOX 
  Support  __ Oppose (Please specify why) 

    Comments (if appropriate):  

    

	
4. Public hearing requirement:  A public hearing is not simply a board meeting, but a properly noticed public hearing held

    during a board meeting at which time the public may testify on the waiver proposal. Distribution of local board agenda does 

    not constitute notice of a public hearing. Acceptable ways to advertise include: (1) print a notice that includes the time, 

    date, location, and subject of the hearing in a newspaper of general circulation; or (2) in small school districts, post a formal 

    notice at each school and three public places in the district.

    How was the required public hearing advertised?

    ___ Notice in a newspaper    FORMCHECKBOX 
  Notice posted at each school    FORMCHECKBOX 
  Other: (Please specify)  Each School and District Office Site

	5. Advisory committee or school site councils. Please identify the council(s) or committee that reviewed this waiver:  
Surplus Property Advisory Committee

        Date the committee/council reviewed the waiver request:  April 5, 20101

        Were there any objection(s)?  No  FORMCHECKBOX 
     Yes ___    (If there were objections please specify)  


CALIFORNIA DEPARTMENT OF EDUCATION

GENERAL WAIVER REQUEST

GW-1 (10-2-09)
	6. Education Code or California Code of Regulations section to be waived. If the request is to waive a portion of a section, type the text of the pertinent sentence of the law, or those exact phrases requested to be waived (use a strike out key). 

Please see Attachment “A”



	7. Desired outcome/rationale. Describe briefly the circumstances that brought about the request and why the waiver is necessary to achieve improved student performance and/or streamline or facilitate local agency operations. If more space is needed, please attach additional pages.

Please see Attachment “B”



	8. Demographic Information: 

(District/school/program)  Fountain Valley School District has a student population of 6247 and is located in an urban city, Fountain Valley, in Orange County.



	Is this waiver associated with an apportionment related audit penalty? (per EC 41344)    No  FORMCHECKBOX 
    Yes  FORMCHECKBOX 
 

(If yes, please attach explanation or copy of audit finding)

Has there been a Categorical Program Monitoring (CPM) finding on this issue? No  FORMCHECKBOX 
     Yes  FORMCHECKBOX 
 

(If yes, please attach explanation or copy of CPM  finding)                                                                                                                                                                                                      

	District or County Certification – I hereby certify that the information provided on this application is correct and complete.



	Signature of Superintendent or Designee:


	Title:

Assistant Superintendent, Business


	Date:

April 16, 2010



	
	
	

	FOR CALIFORNIA DEPARTMENT OF EDUCATION USE ONLY

	Staff Name (type or print):


	Staff Signature:


	Date:



	Unit Manager (type or print):


	Unit Manager Signature:

 
	Date:



	Division Director (type or print):


	Division Director Signature:

 
	Date:



	Deputy (type or print):


	Deputy Signature:


	Date:




Attachment A

The Fountain Valley School District desires to waive the following sections and portions of the Education Code lined out below:

EC 17466.  Before ordering the sale or lease of any property the governing board, in a regular open meeting, by a two-thirds vote of all its members, shall adopt a resolution, declaring its intention to sell or lease the property, as the case may be. The resolution shall describe the property proposed to be sold or leased in such manner as to identify it and shall specify the minimum price or rental and the terms upon which it will be sold or leased and the commission, or rate thereof, if any, which the board will pay to a licensed real estate broker out of the minimum price or rental.  The resolution shall fix a time not less than three weeks thereafter for a public meeting of the governing board to be held at its regular

place of meeting, at which sealed proposals to purchase or lease will be received and considered.

EC 17472.  At the time and place fixed in the resolution for the meeting of the governing body, all sealed proposals which have been received shall, in public session, be opened, examined, and declared by the board. Of the proposals submitted which conform to all terms and conditions specified in the resolution of intention to sell or to lease and which are made by responsible bidders, the proposal which the Board determines represents the most desirable sale of the property shall be is the highest, after deducting therefrom the commission, if any, to be paid a licensed real estate broker in connection therewith,shall be finally accepted, unless a higher oral bid is accepted or the board rejects all bids.

EC 17473.  Before accepting any written proposal, the board shall call  for oral bids. If, upon the call for oral bidding, any responsible person offers to purchase the property or to lease the property, as the case may be, upon the terms and conditions specified in the  resolution, for a price or rental exceeding by at least 5 percent, the highest written proposal, after deducting the commission, if any,

to be paid a licensed real estate broker in connection therewith, then the oral bid which is the highest after deducting any commission to be paid a licensed real estate broker, in connection therewith, which is made by a responsible person, shall be finally accepted. Final acceptance shall not be made, however, until the oral bid is reduced to writing and signed by the offeror.

EC 17474.  In the event of a sale on a higher oral bid to a purchaser procured by a licensed real estate broker, other than the broker who submitted the highest written proposal, and who is qualified as provided in Section 17468 of this code, the board shall allow a commission on the full amount for which the sale is confirmed.
One-half of the commission on the amount of the highest written proposal shall be paid to the broker who submitted it, and the balance of the commission on the purchase price to the broker who procured the purchaser to whom the sale was confirmed.

EC 17475.  The final acceptance by the governing body may be made either at the same session or at any adjourned session of the same meeting held within 30 to 60 days next following.
Attachment B

7.
Desired Outcome/ Rationale

The Fountain Valley School District desires to have the requested Education Code sections waived because the waiver of these sections will allow the District to maximize its return on the sale of the Properties to the greatest extent possible.  The District anticipates that the locations and qualities of the two Properties will make them extremely attractive to residential developers; however, the District’s past experience with unsuccessful public auctions and a successful Request for Proposal process indicates that another public auction process will not allow the District to take advantage of the potential of these Properties.  Therefore, the District would like to sell these Properties via another Request for Proposals process targeting a Buyer which has adequate financial resources or ability to obtain necessary financing as discussed in greater detail below. 

The Properties

The District owns approximately 12.407 acres (having already sold approximately 2.598 acres as discussed below) of real property located within the District at 10251 Yorktown Avenue in the City of Huntington Beach (“Lamb Property”), and the District owns approximately 8.354 acres (having already sold approximately 6.0 acres as discussed below) of real property located within the District at 9191 Pioneer Drive in the City of Huntington Beach (“Wardlow Property”).

The Lamb Property is located along the north side of Yorktown Avenue between the secondary streets of Mauna Lane and Pitcairn Lane, two blocks east of Brookhurst Street.  The Lamb Property is an interior site with well-maintained single family homes lining its borders.  It is located approximately 1.5 miles from the on/off ramps for the San Diego (405) Freeway.

The Wardlow Property is located along the north side of Pioneer Drive, 150 feet east of Magnolia Street.  The Wardlow Property is bordered on the north and south by well-maintained tract homes built in the 1960s.  Wardlow Park borders on the west and the Talbert Channel runs along the east border.  It is located approximately three miles from the on/off ramps for the San Diego (405) Freeway. 

The Properties are located in an area with limited land available for residential development and the Properties are located in close proximity to major freeways and high-income employment opportunities.  Thus, the Properties are located in a very attractive location for residential development.  

Previous Bid Auctions, Waiver, and RFP Process 

On February 10, 2005, the District adopted and approved two separate resolutions approving the District’s Surplus Property Advisory Committee’s recommendations to sell the Lamb Property and Wardlow Property, declaring each Property surplus, and authorizing the offer of the Lamb Property and Wardlow Property for sale pursuant to California law.  The District offered the Lamb Property and Wardlow Property for sale to public agencies pursuant to the surplus 


property procedures set forth in Education Code sections 17464-17465 and 17485 et seq. and to public benefit non-profit organizations pursuant to Education Code section 17464.

After extensive negotiations with the City of Huntington Beach, the District sold approximately 2.598 acres of the 15.005 acre Lamb Property (thereby leaving a remainder parcel of 12.407 acres to be sold) and sold approximately 6.0 acres of the 14.354 acre Wardlow Property (thereby leaving a remainder parcel of 8.354 acres to be sold) to the City of Huntington Beach, for twenty five percent (25%) of said acreage’s fair market value pursuant Education Code section 17485 et seq., also known as the Naylor Act.

After concluding all other negotiation and notice periods with applicable agencies and organizations, completing title analyses, complying with posting and publication requirements, and preparing and disseminating extensive bid package documents, the District conducted a public bid hearing for the combined sale of the remaining acreage of the Lamb Property and Wardlow Property on February 9, 2006, and declared Centex Homes the high bidder for the combined sale of the Lamb Property and Wardlow Property.  In April 2006, Centex Homes terminated escrow on the combined sale by the District of the Lamb Property and Wardlow Property.

After again complying with posting and publication requirements, and preparing and disseminating extensive bid package documents, the District conducted a second public bid for the combined sale by the District of the Lamb Property and Wardlow Property on June 22, 2006, culminating in the rejection of all counteroffers for the combined sale by the District of the Lamb Property and Wardlow Property due to failure of all bidders to meet the District’s minimum sale price or terms; therefore, despite a good faith effort, the District was not able to dispose of the Lamb Property or Wardlow Property under the surplus property bid procedures set forth in Education Code section 17466 et seq.

The District was provided a CDE waiver on March 8, 2007, thereby allowing the sale of the Properties pursuant to Request for Proposals process.  The District successfully negotiated a Purchase and Sale Agreement for the sale of the Properties to Ranco Huntington Investments, LLC on July 19, 2007.  However, escrow was terminated by the District on March 5, 2010, due to Ranco Huntington Investments, LLC’s lack of performance and inability to obtain necessary financing.  Therefore, the District would like to sell these Properties via another Request for Proposals process targeting a Buyer which has adequate financial resources or ability to obtain necessary financing. 

Proposed Process for Selling the Properties

Based on previous experience, consultations with experts, and on its knowledge of the surrounding community, the District has concluded that offering the Properties for sale through a Request for Proposals and with the assistance of consultants will produce the best outcome.  In the current real estate market climate, a bid auction scenario is not able to attract interested buyers to these attractive Properties.  Two failed bid auctions, culminating in unreasonable oral offers, have shown the District that it needs the ability to be flexible and work with potential buyers to create a valuable package.  A waiver from the surplus property bid auction 
requirements was received by the District on March 8, 2007.  The District followed a successful Request for Proposals process, received many responses, and successfully negotiated a Purchase and Sale Agreement for the sale of the Properties to Ranco Huntington Investments, LLC on July 19, 2007.  However, as noted above, escrow was terminated by the District on March 5, 2010 due to the buyer’s inability to close the transaction.  Therefore, the District would like to replicate its Request for Proposal process to advertise and market the Properties in order to solicit proposals from potential buyers interested in the Properties.  This process will target Buyers which have adequate financial resources or ability to obtain necessary financing, and will allow the District to avoid the auction process where it would be forced to “fire sale” the Properties to opportunistic smaller developers making unreasonable offers at oral hearing.    

Conclusion

The sale of these Properties will allow the District to continue to provide a high-quality educational experience for its students.  The District will work closely with its consultants to ensure that the process by which the Properties are sold is fair, open and competitive.  As indicated above, such a process has been followed previously by the District and will produce a better result than a third attempt at a bid auction for both the District and the community.










