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MARCH 2010 AGENDA

	SUBJECT

Consideration of Mitigating Circumstances Impacting the Current Funding Determinations for Options For Youth Public Charter Schools and Opportunities For Learning Public Charter Schools.


	 FORMCHECKBOX 

	Action

	
	 FORMCHECKBOX 

	Information

	
	 FORMCHECKBOX 

	Public Hearing


	RECOMMENDATION


The California Department of Education (CDE) and the Advisory Commission on Charter Schools (ACCS) recommend that the State Board of Education (SBE) approve the requests of Options For Youth (OFY) and Opportunities For Learning (OFL) charter schools, to allow the inclusion of mitigating circumstances in the determination of funding rates required by California Education Code (EC) sections 47612.5 and 47634.2 established in 2001 by Senate Bill (SB) 740 and implemented through California Code of Regulations, Title 5 (5 CCR) Section 11963.4(e).

	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


SB 740 (Chapter 892, Statutes of 2001), enacted provisions of law (EC Section 47612.5) that result in potential funding reductions for charter schools that offer nonclassroom-based instruction. Nonclassroom-based instruction occurs when a charter school does not require attendance of its pupils at the school site, during which time they would be under the direct supervision and control of a qualified teaching employee of the school for at least 80 percent of the required instructional time. A charter school is prohibited from receiving any funding for nonclassroom-based instruction unless the SBE determines its eligibility for funding. Funding determination rates must be 70 percent, unless the SBE determines that a different percentage is appropriate for a particular charter school. 

Table 1 provides SBE-approved current funding rates for the OFY and OFL schools requesting an amendment to the information used to establish the current rates, including API/AYP results for these OFY and OFL schools.

	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION (Cont.)


Table 1: SBE Approved Current Funding Rate and API/AYP Results
	Charter #
	Charter School’s Name
	Current Funding Rate
	Expiration of Current Funding Rate
	2008 Base API 
	2009 Growth

API
	2008  State-wide

Rank
	Made AYP

	013
	Options For Youth – Victor Valley
	85%
	2010-11
	635
	632
	2
	No

	105
	Options For Youth – Upland  
	85%
	2010-11
	601
	636
	--
	No

	117
	Options For Youth – San Gabriel
	85%
	2012-13


	638
	637
	2
	No

	130
	Options For Youth – Burbank
	85%
	2013-14
	648
	663
	3
	No

	217
	Options For Youth – San Juan
	85%
	2012-13
	640
	676
	2
	Yes

	
	
	
	
	
	
	
	

	214
	Opportunities For Learning – Santa Clarita
	85%
	2010-11


	643
	682
	2
	No

	402

	Opportunities For Learning – Baldwin Park
	85%
	2010-11
	615
	665
	2
	No

	463
	Opportunities For Learning – Capistrano
	85%
	2011-12


	718
	690
	5
	Yes



	874
	Opportunities For Learning – Baldwin Park II
	85%
	2010-11
	533
	590
	--
	No


-- Indicates no data are available.
	SUMMARY OF KEY ISSUES


Five CCR sections 11963.4(a) and (a)(2) specify the criteria that a nonclassroom-based charter school must meet in order for the SBE to approve an 85 percent funding rate.

To obtain a funding rate of 85 percent, regulations require that: (1) at least 40 percent of the school’s public revenues must be spent on certificated employees salaries and benefits; and (2) at least 70 percent but less than 80 percent of all revenues must be spent on instruction and instruction related costs, unless there is a reasonable basis to recommend otherwise.

However, 5 CCR Section 11963.4(e) allows a reasonable basis for the ACCS to make a recommendation other than one that results from the criteria specified in the regulations, based on documented data regarding individual circumstances of the charter school.
OFY public charter schools (five schools) and OFL public charter schools (four schools) have requested relief under 5 CCR Section 11963.4(e) from the current requirements for funding determinations while remaining at their current funding rate of 85 percent (see Attachments 2-7), for the following reasons:

· The schools have experienced funding cuts totaling 13.9 percent for the fiscal years 2008-09 and 2009-10. In addition, the schools face the uncertainty of further funding cuts in 2009-10 and deferred payments of state apportionment.
· The schools have experienced an increased number of students looking for alternative schooling options, including students working full time to support their families. To accommodate the increasing demand, the schools have expanded their programs and acquired new facilities. 
· The schools require fiscal stability and the ability to create reserves that allow for continued expansion of resource centers (eight were recently established) to provide instruction to 30,000 dropout youth on the schools’ waiting lists.
Given the unprecedented magnitude of the funding cuts and cash deferrals, OFY/OFL is requesting the following adjustments to the regulatory requirements of an 85 percent funding rate: 

· At least 61.25 percent of the schools’ expenditures will be made for “instruction and related services” rather than the regulatory requirement of 70 percent, and an option to average expenditures over any two consecutive years.

· At least 35 percent of the schools’ expenditures will be made for eligible certificated staff costs rather than the regulatory requirement of 40 percent, and an option to average expenditures over any two consecutive years.

· Ability to establish and maintain budget reserves for economic uncertainty at a level of 10 percent of the budgeted expenditures rather than at a 5 percent reserve threshold.
	SUMMARY OF KEY ISSUES (Cont.)


· Ability to book the receipt of deferred state funding on either accrual or cash basis to allow flexibility to book expenditures related to deferred revenues in the same year related revenues are booked.

· Option to count up to 60 percent of their facilities costs as “instruction and related services” costs.

The schools are requesting that these mitigating considerations be deemed to exist until the current funding determinations expire, or until such time as the state of the California budget no longer creates conditions that cause deferrals or budget cuts. The approval of mitigating factors results in maintaining the current funding rate and does not result in any additional funding to the charter schools.
Attachment 8 provides a chart of the current rates for funding for OFY/OFL and the impact on the fiscal flexibility the schools will gain should the request for relief from current requirements for an 85 percent funding rate be approved by the SBE. 
	FISCAL ANALYSIS 


If the request by OFY and OFL public charter schools for mitigating circumstances is approved, the CDE has determined that there is no fiscal impact to the state since the charter schools will continue to get funded at the currently approved 85 percent funding rate.

If the request for mitigating circumstances is denied for the OFY and OFL public charter schools, and the schools do not meet the requirements for an 85 percent funding rate, the apportionment claims to the state will be reduced to a 70 percent funding rate, resulting in savings to the state and a proportionate reduction in expenditure demands for Proposition 98 funds.

	ATTACHMENT(S)


Attachment 1: California EC sections 47612.5(d)(1) and 47634.2(a)(1) and 5 CCR, Section 11963.4(e) (2 Pages)
Attachment 2: Options For Youth Public Charter Schools request for Mitigating Circumstances for SB 740 Funding Determination letter dated September 18, 2009 (4 Pages) (This attachment is not available for Web viewing. A printed copy is available for viewing in the State Board of Education office.)

	ATTACHMENT(S) (Cont.)


Attachment 3: Options For Youth Public Charter Schools response to CDE questions on request for Mitigating Circumstances for SB 740 Funding Determination letter dated October 23, 2009 (4 Pages) (This attachment is not available for Web viewing. A printed copy is available for viewing in the State Board of Education office.)

Attachment 4: Options For Youth Public Charter Schools response to CDE questions, including copies of contracts, on request for Mitigating Circumstances for SB 740 Funding Determination letter dated November 13, 2009 (22 Pages) (This attachment is not available for Web viewing. A printed copy is available for viewing in the State Board of Education office.)

Attachment 5: Opportunities For Learning Public Charter Schools request for Mitigating Circumstances for SB 740 Funding Determination letter dated September 18, 2009 (4 Pages) (This attachment is not available for Web viewing. A printed copy is available for viewing in the State Board of Education office.)

Attachment 6: Opportunities For Learning Public Charter Schools response to CDE questions on request for Mitigating Circumstances for SB 740 Funding Determination letter dated October 23, 2009 (4 Pages) (This attachment is not available for Web viewing. A printed copy is available for viewing in the State Board of Education office.)

Attachment 7: Opportunities For Learning Public Charter Schools response to CDE questions, including copies of contracts, on request for Mitigating Circumstances for SB 740 Funding Determination letter dated November 13, 2009 (104 Pages) (This attachment is not available for Web viewing. A printed copy is available for viewing in the State Board of Education office.)

Attachment 8: Options For Youth and Opportunities For Learning – Impact of reduced “Instructional and Related Services Cost” (1 Page)

Excerpts from the California Education Code and Implementing Regulations

with Regard to Senate Bill 740 Funding Determination

California Education Code Section 47612.5

General Requirements

(d)(1) Notwithstanding any other provision of law and except as provided in paragraph (1) of subdivision (e), a charter school that has an approved charter may receive funding for nonclassroom-based instruction only if a determination for funding is made pursuant to Section 47634.2 by the State Board of Education. The determination for funding shall be subject to any conditions or limitations the State Board of Education may prescribe. The State Board of Education shall adopt regulations on or before 
February 1, 2002, that define and establish general rules governing nonclassroom-based instruction that apply to all charter schools and to the process for determining funding of nonclassroom-based instruction by charter schools offering nonclassroom-based instruction other than the nonclassroom-based instruction allowed by paragraph (1) of subdivision (e). Nonclassroom-based instruction includes, but is not limited to, independent study, home study, work study, and distance and computer-based education. In prescribing any conditions or limitations relating to the qualifications of instructional personnel, the State Board of Education shall be guided by subdivision (l) of Section 47605.

California Education Code Section 47634.2

Nonclassroom-based instruction; funding determinations and allocations

(a)(1) Notwithstanding any other provision of law, the amount of funding to be allocated to a charter school on the basis of average daily attendance that is generated by pupils engaged in nonclassroom-based instruction, as defined by paragraph (2) of subdivision (d) of Section 47612.5, including funding provided on the basis of average daily attendance pursuant to Sections 47613.1, 47633, 47634, and 47664, shall be adjusted by the State Board of Education. The State Board of Education shall adopt regulations setting forth criteria for the determination of funding for nonclassroom-based instruction, at a minimum the regulation shall specify that the nonclassroom-based instruction is conducted for the instructional benefit of the pupil and substantially dedicated to that function. In developing these criteria and determining the amount of funding to be allocated to a charter school pursuant to this section, the State Board of Education shall consider, among other factors it deems appropriate, the amount of the charter school’s total budget expended on certificated employee salaries and benefits and on school sites, as defined in paragraph (3) of subdivision (d) of Section 47612.5, and the teacher-to-pupil ratio in the school.

California Code of Regulations, Title 5, Section 11963.4

Evaluation of Determination of Funding Requests Regarding Nonclassroom-Based Instruction

Section 11963.4(a) When a complete determination of funding request is received from a charter school, it shall be reviewed by the California Department of Education and presented to the Advisory Commission on Charter Schools, along with credible information pertaining to the request obtained from any other source. The Advisory Commission shall develop a recommendation pursuant to this section to the State Board of Education regarding the request, and that recommendation shall be presented to the State Board of Education by the California Department of Education. The following criteria shall guide the process of reviewing and developing a recommendation on the request. The California Department of Education shall report any difference of opinion between the California Department of Education and the Advisory Commission as to the recommendation presented to the State Board of Education. 

Section 11963.4(a)(2) If the percentage calculated pursuant to paragraph (1) of subdivision (c) of section 11963.3 equals at least 70 percent but less than 80 percent, the Advisory Commission on Charter Schools shall recommend to the State Board of Education approval of the request at 85 percent, unless there is a reasonable basis to recommend otherwise. The recommendation to the State Board shall include the reasons justifying a percentage that is greater than 70 percent and, if the recommended percentage is lower than the requested percentage, the reasons justifying the reduction and, if appropriate, describe how any deficiencies or problems may be addressed by the charter school.Section 11963.3 equals or exceeds 40 percent, and the percentage calculated pursuant to paragraph (2) of subdivision (c) of 
Section 11963.4(e) A reasonable basis for the Advisory Commission on Charter Schools to make a recommendation other than one that results from the criteria specified in subdivision (a) may include, but not be limited to, the following: the information provided by the charter school pursuant to paragraphs (2) through (8), inclusive, of subdivision (b) of section 11963.3, documented data regarding individual circumstances of the charter school (e.g., one-time or unique or exceptional expenses for facilities, acquisition of a school bus, acquisition and installation of computer hardware not related to the instructional program, special education charges levied on the charter school by a local educational agency, restricted state, federal, or private grants of funds awarded to the charter school that cannot be expended for teacher salaries, or contracted instructional services other than those for special education), the size of the charter school, and how many years the charter school has been in operation. The Advisory Commission on Charter Schools shall give charter schools with less than a total of one hundred (100) units of prior year second period average daily attendance or that are in their first year of operation serious consideration of full funding.


