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~ Opportunities For Learning 

~ Public Charter Schoolsm RECEIVEDEMS 

NOV 16 2009 
CHARTER SCHOOlS 

DIVISION 

DATE: November 13, 2009 

TO: Iqbal Badwalz, Charter Schools Division-CDE f!:::, ' ;£/J 
FROM : John Hall, President - Opportunities For Learning Public Charter Schools C~ 
SUBJECT: Opportunities For Learning Public Charter Schools Request for Mitigatin Circumstances 

This memo is in response to the questions received on November 5, 2009, from the Charter School 

Division of the CDE regarding Opportunities For Learning Public Charter School's request for mitigating 

circumstances resulting from the recent budget cuts due to the State's economic crisis. This response is 

on behalf of the following Opportunities For Learning Charter Schools: 

Charter School Name Charter School Current Funding 

Number Level 


Opportunities For Learning-Santa Clarita 214 85% 


Opportunities For Learning-Baldwin Park 402 85% 


Opportunities For Learning-Capistrano 463 85% 


Opportunities For Learning-Baldwin Park II 874 85% 


1. 	 Please provide a copy of the contract/agreement/MOU between the charter school and the charter 

management organization, indicating whether the contract/agreement/MOU is annual in duration. 

If not, please indicate under what conditions the contract/agreement/MOU can be terminated or 

renewed and by whom. 

The Opportunities For Learning charter schools contract is with Education Management 

Systems, Inc. ("EMS") for the provision of charter management services. A copy ofthe Services 

and Property Agreement entered into by each Opportunities For Learning charter school entity 

and EMS is provided herewith. The terms and conditions regarding termination and renewal are 

set forth in the agreement. The termination duration and conditions for termination are located 

under ARTICLE 2 (page 2) and ARTICLE 17 (pages 9-11). 

Page lof2 



gacdb-csd-mar10item03a7 
Attachment 7 
Page 2 of 104, 


~. Opportunities For Learning 
~~ Public Charter Schools 
~ EMS 

2. 	 Please provide a copy of contract/agreement/MOU between the OFY and OFL, indicating whether 

the contract/agreement/MOU is annual in duration. If not, please indicate under what conditions 

the contract/agreement/MOU can be terminated or renewed and by whom . 

The Opportunities For Learning charter school entities have each entered into an agreement 

with Options For Youth, Inc. concerning the acquisition of curriculum materials. In part, these 

agreements are also for the purpose of furthering the collective purchasing power achieved by 

purchasing all materials on behalf ofthe Options For Youth and Opportunities For 

Learning Charter Schools through a single purchasing entity. A copy of the Curriculum Delivery 

Agreement (which is identical to all of the agreements entered into by each Opportunities For 

Learning Charter School entities) is provided herewith and contains the provisions concerning 

termination and renewal ofthe agreement. The contract expires June 30, 2010 unless 

terminated by either party upon sixty (60) days written notice (please reference Section 1, page 

1 ofthe agreement). 
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SERVlCES AND PROPERTY AGREEMENT BETWEEN EDUCATlON 


MANAGEMENT SYSTEMS. INC. AND EMS-C, LLC 


This SERVICES AND PROPERTY AGREEMENT ("Agreement") is made and entered 
into and effective, Jul y 1,2009, by and between Education Management Systems, Inc ., a 
California corporation ("EMS"), and EMS-C, LLC, a California Limited Liability 
Company ("LLC") with reference to the fol lowing; 

RECJTALS 

A. EMS provides management and otber services to charter schools and has 
experti se in home schooling and in providing educational services to at risk students 
using independent study instructional modalit ies in its Opportunities For Learning 
program; 

B. LLC was created to develop new ways to educate children within the public 
school system through the establishment of and/or operation of charter schools; 

C. On July 1, 2001 the Capistrano Unified School District approved the peti tion for 
charter submitted by LLC to operate an Opportunities For Learning charter school 
serving at risk studen ts; 

D. The charter petiti on sets fort h the governance stTucture for the charter school and 
provides, among other things, that the managemen t and day-to-day operation of the 
charter school may be delegated to out side panies, including, but not limited to EMS; 

E. LLC des ires to con tract for services, including school management, property 
management, accounting and human re.lations services, to assist it in the operation of the 
charter school; 

O. EMS owns intell ectual property, including its proprietary mIme, Opportunities For 
Learning, and curricululll for use in independent st udy modalities that LLC desires to use 
in its charter school programs; 

11. EMS has leased certain improved real property and furnis hed the real prope.1y for 
use as cha rter school learning centers anci LLC desires the use of sa id facilities for its 
charter school; 

1. The parties intend that the lenllS of this l \ greement shaH be consistent with the 
terms of' the charter petition approved by the Capistrano Unified School District; and 

• 
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ARTICLE I RELATlONSI-IIP 

1.1 Services and Property Agreemen1. Under this Agreement, LLC hires EMS and 
EMS hereby covenants with the LLC to perform the duties hereinaf1er described. 

1.2 Charter Agreement. The parties understand and acknowledge that LLC is bound 
by and subject to, all the terms and conditions of the Charter Agreement between LLC 
and the Capistrano Unified School District (hereafter referred to as the " District"), which 
charter was approved by the DistTict on July 01 , 200 1 (hereafter referred to as the 
"ChaJ1er Agreement") and that by entering into this Agreement, EMS 's services shall 
comply with the applicable terms and conditions of the Charter Agreement. A copy orthe 
Charter Agreement is attached as Exhibit "A" and is incorporated herein. The 
Opportunities For Learning Charter School operated pursuant to the Charter Agreement 
is referred to as the "Charter School." 

1.3 Independent Contractor. The parties to this Agreement intend that: 

1.3. 1 The relationship between EMS and LLC created by this Agreement is that of an 
independent contractor, and not a partnership or employer- employee or other 
relationship. No agent, employee, or servan t of EMS shall be deemed to be the employee, 
agent or servant ofLLC or the District. The manner and means of conducting the work 
pursuant to thi s Agreement is under the sole control of EMS and EMS will be solely and 
en tire ly responsible for its acts and for the acts of its agents, employees, servants, and 
subcontractors during the entire Term of thi s Agreement; and, 

1.3.2 No agent, employee, or servant of the LLC shall be deemed to be the employee, 
agen t or servant of EMS. LLC will be solely and entirely responsible ror its acts and for 
the ac ts or its agents, employees, servants, and sllbcontmctors dming the entire Term of 
this Agreement. 

ARTICLE 2 TERM 

2. 1 Unless earlier terminated pursuant to thi s Agreement, the term CTerm") or this 
Agreemen t shall commence on July 1,2009 (the "Commencement Date"), and shall 
continue through June 30, 2014 unless charter terminates prior. 

ARTI CLE 3 SERVICES TO BE PROV IDED BY EMS 

3. 1 During 1he Term 01" thi s Agreement, except as otherwise prov ided, EMS shall be 
responsible ror all fUJlclioll s that relatc to cducationa l serviccs, fac ilities management, 
iJumnn reso urccs managcment, ad mini strat ion and operation of the Charte r School, flS 

required by the Charter Agreement (hereaikr refe rred to as the "EMS Services"). Such 
services are more particularl y iclcnt i lied on Exhibit " B," which is aWlcheci hereto, anci 
incorporated herein. 
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3,2 ln addition, EMS shall loea te and .lease on behalf of the Charter School, [oJ' the 
duration of'the Tenn, facilities in which 1he Charter School can operate its learning 
centers as describeD in Artide 5, 

ART1CLE 4 EMS COMPENSA T10N 

'I, I On the 51h {lay ·oJ eac'h cakndar monlh GlJInng the Term of this Agreement, LLC 
shall cause to be paid to EMS a monthly fce for the EMS Services. The monthly fee shall 
be calculated based llpon 4he number of students enrolled in the ChaJier School learning 
centers operated by EMS in the wiven month. LLC shall pay EMS the amount of Twelve 
Thousand One Hundred Twenty Seven Dollars lllnd Fifty Cents ($12,127.50) per month 
per Jeaming center, 'when the ·center em-ollment has .eached or exceeded 150 studcnts for 
:the first yellT oflhis Agreement. The fee shall be pmmle<1 at fifty percent (50%) upon an 
enrollment of75 or more students, The montb!y fee shall increase by five percenl (5%) 
pcr annum in each conseclJtive year unless OIherwise agreed to by tbe parties in wl;jing. 
TIle monthly fee shall nol .cl\·ceed ]5% oflhe 101a1 rev.enlJe oflhe chal1cr. The monthly 
fee wil l be in addition to LLC's obligati o3110 reimblllrse expenses as provided in Article 5 
below. 

ARTICLE 5 I~IMBUHSABLE LEASE EXPENSES 

5.1 LLC shall re:imhllJ'Sc EMS Oqllly direclly any and all rentals (including common 
area charges and other charges assessed directly by the landlord as part of each respective 
lease) advanced by EMS for Ihe use of commercial premises for chaJ1er school learning 
centers. EMS 'bas entered into and shaD mailltain for the benefit of Cha rt er School, leases 
of commercial real properly and oHice space to provide learning centers for the students 
of the charter schooL The learning centers are alII used for Charier School purposes. 5.2 

LLC shall also J'eirnburse EMS or pay cii ll'ectly aliI expenses for utiJiUes, including 
telephone, power, wa t·cr, trash ami other uti li ties used iJl connection wi th the foregoing 
learning centers. 

5.3 LLC achowledges thaI pri or lD en try into Ihis f\greeme nt , it has reviewed or was 
provided opportunity 10 review Jeases for each orllle leaming centers in wbichi! 
clIJTcnil y opera-Ies. LLC may, 011 reasonable n01tice to EMS inspect the foregoing leases. 

5.4 LLC acl<llow ledgeslhall the terms of certain of the leases I isted above muy expire 
or term inate prior 10 Ihe end to of the Term of this .Agreement. ] Il such event, EMS agrees 
to ioca te and secure, on behalf ortlle Charier Schoo l, slli'table replacement premises. 
EMS wi Ll obtain the prior written approval ofLLC be.fore adding or subtracting the 
nllmber of lea rning cc.nters devotecllo the Charter School. 

:\RTICU: 6 Fl\ClJXfU:iS 

0. 1 I:NIS. on bdlJlr oi" the Chaner Schoo l, shali be responS ib le ror the ickntilic:rtioll, 
locatlu)) Jnd :lclJu isi tion c,rspncc 1'01' the Ch:II'l er School (tile . Charter School Sil~"). 

,, 
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62 The Chm1er School Sile will meet the slate and local safety standards. The 
Charier School wj]] use facilities that meet all city or local ordinances for the health and 
safety of its facully and students. Facilities will be selected on the basis of identification 
of areas w here the greatest numbers of potential stlldents can be served. 

6.3 EMS shall be responsibJe for the purchase and installation of technology 
(computers, modems, and phone units) imegralto the Chat1er School. LLC will pay 
directly or reimburse EMS for 111cse costs. 

6.4 EMS shall be responsible for furnishing and maintaining for the Charter School 
Siles, appropriate and sufficient tables, chairs, materials and supplies to conduct the 
Charter School, LLC will pay directly OJ reimburse EMS for these costs. 

6.5 EMS will secure insurance reasonably suitable to protect the Charter School for 
personal aIild property damage caused by hazards at the Charter School Sile. LLC will 
pay directly or reimburse EMS for their allocated por,tion of such expense. 

6.6 EMS will ensure that, al a minimum, each of the learning centers are open to 
Charter School teachers and students from 8:00 am, 105:00 p.m. (closed one hou!" for 
Imlch), each ciay, an year around, excluding weekends and holidays, 

ARTICLE 7 DATA AND ASSESSMENTS 

7. I EMS shall provide informati.on '10 the LLC governing board sufficient 10 enable 
the LLC governing board to monitor the educational performance ,md efficiency of the 
Charter School. 

7.2 EMS shall make available 10 LLC the foJJowing reports: monthly report of 
expenses incurred for reimbursement, monthly ADA rcpoTis, report$ required for the 
sponsoring District and Cali fornia Department of Education, J200 budget reports, J] 8 and 
J9 filings, and year to date budget variance rcpoi1S, Upon reasonable request, EMS shall 
provide addit ional financial data and other data concerning the Chat1er School to LLC in 
a format and strnctnre reasonably directed by LLC . 

7.3 LLC shall have tJle right , upon fifteen days notice to EMS, to conduct an audit of 
EMS 's financial ami other records relating to the operation of the Charter School. LLC 
shall pay the cost of such an audit and such auclitmay be performed by any Certi rieel 
Public AcCO'unlalll orLLe 's choosing. 

7.4 'When requested by LLC, EMS will contract periodicaLly with James Catterall , 
Ph.D. orthe UCLA Graduate Schoo] of Education to concluct all independent eva.luation 
of the CharIer School, 'fire results of Dr. CaHcrall's evaluation win be provided to LLC. 
This independent evaluation wiJJ examine aspects orllle CharIer School 's effectiveness 
and qua lity of the Program. AI 11 minimum, fhe evaluation will evaluate progress toward 
ac hieving the gOHl s of the Charier School, The cvahlHtion wi ll use both qualilative and 
quantita tive elata, file evaluator will analyze s tandardi zed test data and incorporate the 
results into the evaluation , In addition, the data relating 10 baseline student Performancc 
I'lans; educa tional nne! cDrnmullity agency services renciered /0 the Charter School' s' 
st udents: and cmollrnent. aCilciclllic nnci nttcndanec rl'corcis will he analyzed. Qualililti vc 
dC'l t~l witl be co !kclcd lhrough structured and unstructured in te rvi ew s El nd qu e~ ti (l nnairc.s 

http:informati.on
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wilh Charter School staff, studen ts, parents and community agcncy personnel. LLC shaH 
pay directly or reimburse EMS [or the cost ofany Catterall evaluation(s) requested by thc 
LLC. 

ARTICLE 8 EDUCAnONAL PROGRAM AND CURRICULUM 

8.] EMS sballpIOyide an educmioll prog.ram (the " Program") to be used in 
COllJ1cctioJ] with lhe Charter School' s educational progT!lm. The Program shall be initially 
slmctured as follows: 

8.1. 1 The cunicuhnn developcd or purchased by EMS shall introduce instmc\ion in 
higoer order skills as early as possible in tile Program, in order to offer intcresting and 
challenging cunkulum for Ibe purpose of allowing students to progress as quickly as 
their capabilities wi] I allow. 'The Program ,'\~ n allow students to use the knowledge that 
they arc accllmulatililg il'! nove.! ways 10 faci liaale pmblem- solving and skill development. 
Materials shall be designed ill II language and formal Ihat are readily accessible, and 
students will be allowed 'to complete course work a't theh own pace, as the Program will 
be formu lated bllsed on an initial assessment ofthe s'tudenl's skill levels in reading, math 
and other core courses. The key components of 'the Program are as follows: 

8.1.2 Students will be rcquil;ed to concentrate their .Iearning eff01is on a maximum of 
one or two core subjects, in o.rderlo achieve greater depth oflearning in each su bject and 
to focus the stlltknls'attenti oll on specific areas as a way to promote maximum 
emciency for faster Jesuits. 

8. ] .3 Students will] participate in independent stt ldy programs that will allow each 
student to tailor his OT her work pace to meet personal needs and goals. 

8. J.4 Studcnts wiLl be pJaced in core subjec ts offeading, Eng li sh and Math based on 
tested ach ievement levels. Advancemeni'Wi.l1 be delennincd on ac tual mastery of ski lls . 
l.ea rn ing wi II be t1ms focllsed 011 the specific skills and tasks, which will result i n the 
maximum advanccmcnt in t.he minimum lime. 

8.2 EMS shall implement tbe Charter School's cUlTiculum in a manner that is 
consistent with thc Charter Agreement. 

8.3 The panies hereto understand and agree that an esse ntial principle of the Cha rter 
Schoo l's opera ti on is its fl ex ibility, adaptability ami capacity to change in the interests or 
continual improvements and cmciency and, further, 'th at the parti es hereto arc interested 
in rcsults and not inflexible prescripti ons. To thaI end, EMS may modify, alter, change 
and/or amend the Program or curri cu lum as necessary , without the prior approval or 
consent orl.Lc. .11owever, LLC shall recei ve written notice of any material changes to 
'the charter school curriculum . 

S.4 [iMS shnll CJ1 sme lhat the Cbarter School, incl u{ling ils curri culum , wil l be 
nonreligious, nonsectarian and shall not il legal ly cl iscri .rn inate agains t ~1I1 y student 011 th e 
b~lSjs of' mce. creec1} color, sex, national or.igin, religion. ancestry, "ge, disabi lity, special 
need. marit al statns or citi,cnshil'. 

g -\' .. ! 1.( shall pay direct" or reimburse 1·(v.l S Ii..,. the cost oj', '[1 cUl' ric ullll11 m;lter iG I, 
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ARTICLE 9 MANAGEMENT OF THE CHARTER SCHOOL 

9.1 The Charter School shall be managed under the nhimale authori·ty of the LLC 
tlu·ongh individuals designated by the LLC. Unless and until other individuals are 
designaled, the LLC has designated John Hall to serve as President and Joan Hall, .lamie 
Hall , and John Hall JL to serve as Vice Presidents. The LLC has engaged William 
Toomey to serve inlhe capacity as Deputy Superintendent of Educational Operations. 

9.2 Except as may be provided in AI1icie 16 (Indemnification) EMS shallnol be 
liable 10 LLC foJ' any loss OJ' damage sustained by LLC, unless the loss or damage shall 
have been the resul1 of fraud, deceit, gross negligence, reckless or intentional misconduct, 
OJ a knowing violalion oflaw by EMS. EMS shan perform its duties ill good faith, in a 
manner it reasonably beJieves to be inlhe best interests of the Chmier School and with 
such care as an mdinarily prudent person in a like position would use under similar 
circumstances. 

9.3 EMS is 1101 obligated to devote all of its time or business efforts to the affairs of 
the Chal1er SchooL EMS shall devote the time, effort and skill reasonably necessary for 
the operation or tile Charter School. 

9.4 EMS and its oftJcers, directors, shareholders, partners, members, agents, 
employees andlor affiliates may engage or invest in any business activity of any type or 
description, including, without limitation, those that might be the sallleas or similar to 
the Charter School 's business and that might be in direct or indirect competition with the 
Charier School. Neither the LLC, nor the Charter School shall have any right in or to 
such othcr acti"ities or to the income or proceeds derived there from. EMS shall !loti:>e 
obligated to present any investment opportunity or prospective economic advantage to 
LLC, even if the opportunity is of the ci1amcter that, ifpresented to LLC, could be 
invested in by LLC. LLC acknowledges that EMS and its affiliated entilies 01'11 and/m 
manage other businesses, including businesses that may compete witl) the LLC and for 
EMS 's time. LLC hcrcby waives any and a ll fights and claims which it may otherwise 
have agains t EMS and its officers, directors, shareholders, partners, members, agents, 
cmpl oyees and affiliates as a result of any sllch competitive activities. 

9.5 Notwithstanding that it may constitute a conflict of inIerest, EMS may, and may 
cause its afJilia t·cd entiti es 10, engage ·in any transaeti o.ll (inctud·iJlg, withont limitation, thc 
purchase, sale, lease or exchange of any propert y, the lending of allY money or properly 
to LLC ancVor Ihe Charier School or the rendering of any service, or the establishment o r 
any sa lary, other compensation, or other terms of employment) with the Charter School 
and/or LtC so long as (a) such transaction is not expressly prohibiteci by thi s Agreement; 
and (b) the terms and conditions of such transac tion, on an overaU basis, are fa ir a nd 
reasonable 10 the Charier School andlor LLC and are at least as favo rab le to the Charter 
School and/ 0 1' LLC as those that are genera Ll y avai lable from pe rsons capable of 
similarly pcrfo rming them and in sim il ar transacti ons between panics operating at nrm's 
leng th; fi nd (e) arc approved by l.LC ' s BOilrd or :Managers . 

9.6 In "dditi on to <l lry olhcl· cllltic~ or obligati on o f' 1:1I-15 ar ising ullder th ic; ag reement. 
1-:,,1" shall ensure rh at, in the eve"t that the I_LC shaU clo, ,' (\ charter schoo l <1pcr:ltcd bj 

http:transaetio.ll


gacdb-csd-mar10item03a7 
Attachment 7 
Page 9 of 104

iI, all applicable legal requirements established by the California Department of 
Education or other government entity shall be met. 

ARTICLE 10 STUDENT ADMISSION AND STANDARDS 

10. J EMScovenallts Ihat acllllissionio the Charter School shall be open to students on 
a non-d iscriminatory basis without regard to race, color, religion, national origin, creed, 
sex, ethnicily, se,~1Ual orientation, behavior, age, ancestry, special need, or proficiency in 
the English language, income or academic achievemeni, except as otherwise allowed 
under California law. 

10.2 Expuls-ions lvillibe made on the advisement of the Board of Managers of LLC. 

ARTICLE I J PERSONNEL AND TRAINING 

11. 1 LLC shall employ all certificated persollnel of the Charter School and non­
cer1iiicated personnel, such as Instructional Aides, that work in the learning centers. LLC 
sha ll have ultimate authority for the selection and removal of cel1ificaled employees and 
non-certificated employees of LLC (Charter School Employees). 

11.2 EMS shaJ1rccIuit, screen and recommend ce:rt ifica ted and non-certificated 
individuals to LLC for employmen t by LLC. 

11 .3 All Charier Sellool Employees sball have lhe experience and knowledge 
appropriate to the position for which they arc employed; 

11.4 All Charter School Employees shaH :meet standards set forth by Califomia law, as 
applicable and such Employee's pnrticular job description. Certificated employees sha ll 
meet requirements oflhe California Commission on Teacher Credentia ling. 

11.5 Whcl1neeessary, LLC sha ll work with EMS to obtain State Departmcn t of 
Education waivers and sha ll work with EMS to expcdite the ce rtification process or 
aile mati ve accreditation for all new Of olil-of-district personnel. 

11.6 EMS shall provi{le training in its methods, curriculum, program, and tecllJ1ology 
to all teachil1g personnel. Such train ing shall bc at LLC's expense, and may be held off­
site, a l locations selecled by EMS. EMS will also provide team building events, at LLC 's 
expense, fOJ the benefit of LLC employees. 

11.7 EMS will administer healt b and retirement benefits for LLC's employees, 
including all certificated ana 110ll-ccJ1i.licated staff. 

I 1.8 LLC acknowledges and agrees Iha t John Hall , J01Ul Hall, Jamie Hall , John Ha ll l r. 
and Wil liam Toomey may have employmen t relati ollships with both EMS and LLC. 

I 1.9 Personnel Pol :icies 

I 1.9. I 10 MS and LtC sha ll comply wjlll alllllpplieab ic federal and state laws , cOllcerning 
employee welfare, sare ty and health . including, without limi tat ion, 1he requirements of 
rederal law kn a drug free workp lace. 

7 
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11 .9.2 Ne ither EMS nor LLC will ill egally discriminate against any employee or 
appl.i cant for employment on the basis of race, creed, color, sex, national origin, religion, 
ancestry, age, disability, marital status, or citizenship, in its recruitment, selection, 
training, u tili zation, terminatio n or other employment-related act ivities. 

ARTlCLE J2 SUBCONTRACTING OF SERVICES 

12. 1 Subcontracting of Services. EMS reserves the right to subcontract any and aU 
services specified in this Agreement to the District and/or to public or private 
subcontractors, as permitted by law. 

12.2 Location of Performance. EMS reserves the right to perform nOll-instructi onal 
functions, such as purchasing materials or developing curriculum, off-site a t EMS offices 
or remote locations, unl ess prohibited by federa l, state laws, rules, or regulations. 

ARTICLE 13 SCHOOL YEAR 

13. 1 School Year. The parties hcreto agree that the Charter School shall be in session 
at least two h undred forty (240) days or more between July 1st and June 30th of each 
calendar year. 

J3.2 Calendar. Notwithstanding the above, the parties understand and agree that the 
Charter School wil l have a year-round , mu lti-track, staggered stal1 calendar for the 
Programs, or, as necessary, any other calendar that would improve the de livery of 
instruction to students . 

ARTICLE 14 STUDENT PRIVACY 

14 . 1 Fami ly Educati onal Rights and Privacy: Ac t. LLC shall instruct the Distr ict to 
designate EMS and its officers, employees, agents and representat ives as having a 
legitimate educat ional interes t such that they are entitled to access to education records 
under 20 U.S.C.A. 1232g, the Fami ly Educat ional Rights and Privacy Act and under 
applicable Ca.lifornia information and privacy laws. EMS, its officers and employees 
sha.1I comply wi th the Fami ly Ed ucat iona l Rights anci Plivacy Act at a l.1 times. 

I\RT ICLE 15 SVARRANTIES AND REPRESENTATJONS 

IS. I Representations of LLC. LLC represents and warrants to EMS that: (i) it is all 
organization fonned , existing and opera ting uncleI' the laws of the State of Ca lifornia; (ii) 
it has full lawful power and authority to execute, deli ver and perform thi s Agreement, to 
incu r the ob li ga tion ; provided for under this Agreement and to contract wi th EMS for 
ElvIS to provide the services set fO rth in tb is Agreement on belia lfofthc Chmter School 
(iii) the info rm ati on, if any, LLC has fllrn is hed to EMS concerning LLC's finances. 
rc\ ellUl'S, and s tudent enrollmcnt is accumtc and the latest informa tion availab le at the 
tilnc or thl' eXl'cution of thi s !\ grl'l'll'lcnt , (i\) the cxecution. del iver) allli (ll'rro rl11<1nc e ()I 
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Ihis Agreement by LLC is not a v iolation OT breach of any other agreement between LLC 
and any other person or enlilY. 

15.2 Represenlations of EMS. EMS represents and! wananls to LLC Ihal: (i) it is a 
Delaware corporalion organized .alld exisling under the laws of the State of Delaware; (ii) 
it llas full lawful power and all'lhorily 10 execute, deliver and perform this Agreement, 10 

incur Ihe obligations provided fo r under Ihis Agreement and jo conlracl with the LLC to 
prov ide the services sel fOJ1h in this Agreemen l Dn behalf of Ihe Charier School; (iii) Ihe 
information, iIllny, EMS has furnished !o LLC conceming the EMS's finances and 
revenues is accnrate and complete and Ihe lalest informati on available at the time of Ihe 
execution of Ihis Agreement; (iv) the exeeuho.n, delivery and perfonnance of this 
Agreemenliby EMS is not a violation or breach of any other agreement between EMS 
and any other person Dr entity. 

ARTl CLE 16 lNDEMN1F1CAT10N 

16.1 lndemnily to Property Of Persons. EMS shall indemnify and hold LLC and ils 
members, managers, emp loyees, officers, slIIbconlraclo:rs, agents, representatives and 
authorized volumeers (collectively "the LLC Agenls") harmless from and against any and 
all claims, demands, suits, costs, judgments, Dr other fOlTI1S of liability to third parties, 
aC lual OT claimed, ofw hatsoever kind 01' character, including attorneys' fees, brought 
against LLC andior the L1..C Agents for injury to properly or persons, occurring Of 
a ll egedly occurring in, on or about 'the Charie r School as a resu lt of actions by EMS 
and/or by ils employees, of:licers, directors, subcontractors, fepresentatives, and agenls 
(co \J cc!ivclly "EMS's Agents") dl1ring the Term of Ihi s Agreement or any renewal periods 
the reof. Upou limely \witteJJ notice from L1..C, EMS shall defend LLC and/or the LLC 
Agents in any aclion or proceeding broughl Ihereon with counsel reasonably acceptable 
to LLC, 

16.2 LLC s haUinclemni fy and hold £,"15 and EMS's Agents harmless frolll a nd aga inst 
any and all c la ims, demands, s uits, cosls, judgmenls or other limns ofl iabi lity 10 Ihird 
plu1ies, aclual or claimed, ofwliatsocvcr kind or cJlaracter, incl uding anorneys' fees, 
brought against EMS andior EMS's Agen ls for injury to property or persons, occurring or 
allegedly occllrring in, on o r a bout the Chari e r School as a resull of aet·io l1s by LLC 
and/or by LLc"s Agenls during 'he Term of Ihis Agreenlcnl or any renewa l peri ods 
thereof. UPDJl limely wriHcn notice ~ro l1l EMS, LLC sha~1 defe nd EMS and/or EMS's 
Agents in any acti on or proceeding brOllghllihereoll w ith counsel reasonab ly acceplable 
to EMS. 

ART1Cl. F. 17 TERMINAT10N AN D CLOS1JRE 

17. I Termina lion. This f\grcemcnt !nay be tcnnimlccI during Ihe fc nn h~rcor pursuanl 
to Ihe provis ions of Ihi s !\rli c lc. Sl)bjec l to Sec li Dn 17.5 bel ow, upon lermi nalion ol·lhis 
Agreem en t. (he Ch arier Sc hoo l shall eeuse all operations. 

17.2 L.L.C..L'-lmi nation Icn Callsc. I I.e Imy terminate thi s Agreement lor Calise prior 
tD the end or the renll . ill HceordHnce with the procedlll'c, set forth herein. 1'0 1' pmp"sc, 
til' this ~cl'ti ~) !,- ··Ci,I U::-:c:.:" Ilh.';iOS: 

'I 
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17.2. i MaleriaJ b~each of Ihis Agreemelll, which m ay include, but is not limited 10, 

failure of EMS 10 provide services as required by this Agreement, or a ny other act or 
failure 10 act by EMS w hi ch l1nclennines the j oint purpose ofthis Agreement 

J7.2.2 L LC m ay iterminate for cause only ifLLC has provided EMS written notice of the 
material breal:h and has a llowed EMS a reasonable period ill which to remedy such 
breach. A reasonable period for Cllrc under thi s section shall not be less than sixty (60) 
days. lfLLC makes a good faith reasonable determination tllat EMS's remedial action is 
lUlsiltisfaetory, LLC may terminate the Agreement under this paragraph pursliantto the 
procedurE sel fortb in Section 17.5. 

17.3 EMS TenninatioJl for Cause. EMS may telminate Ihis Agreement for Cause prior 
to the end oftlie Term, in accordancc with the procedures set forth herein. For the 
purposes oflhis Section, "Cause" means: 

17.3.1 Material bre ach ofthis Agreement, which may include, but is nollimiled 10, 
LLC's failure to adhere to the reasonable personnel, currku]um, program OJ' similar 
recommendations of EMS with respect to the Charter School, which EMS reasoJlab1y 
determines to be necessary for the implementation of EMS's Program, LLC's failure to 
obtain waivers rrom thirclpmties as provided for in this Agreement which EMS 
reasonably determines to be necessary for the implementation of EMS's Program, LLC's 
failure 10 mRke paymelltsas required by this Agreement; or any other failure which 
undermines the joint purposes of this Agreement; or 

17.3.2 EMS maylcJ'l1)inale for cause only iTEMS has provided writlen notice of the 
breach to LLC and has aliowed EMS a reasonable perioci in which to remedy such 
breach. A reasonable period for c~reunder this sec tion shall not be less than sixty (60) 
days. HEMS makes a good faith reasonabJe determination that LLC's remedial action is 
ul1sa·tisfactory , EMS may terminate the Agreement under this pl\Tagraph pursuant to the 
procedure set fOJ1h in Section 17.5. 

17.4 Statutes or Legislative Changes. In the event that ilny enactment, repeal, 
promulgat'ion or withdrawa.l of allY federal , state, or local law, regulation, or court 01' 
administrative dec ision or order materially affects the operation of the Chaner Sehool in 
conformity wi th this Agreement, or otherwise constitutes a violation of law, or o:the.w.ise 
hm a rru'l'terial adverse effect on EMS's ability to opera te the Charter School, EMS or 
LLC tIKI)' elec t 10 deliver w ritten notice to the other of slIch cJ1Bnges and the result ing 
conseque))ces. Upon deJivery of slich notice, the par ti es shaH p~ompLly cO.mmence 
negotiations in good faith regardiDg a mutual ly agreea ble approach (including witho ut 
limitation, an amencimcnl to the Agreement) to address the statutory and/or legis:iat ive 
changes. ]J'despile such goocllai th negotiations the parries are lInable to agree upon at! 
acceptable approach to adclress tile statutory and/or legisl at ive changes, then either party 
lTlay e lect to lennina te the Agreement wi thout further obl igation or liabilit y to the other, 
by delivering wri tten notice o i't crmination 10 the otlie r at.least one hundred eighty (180) 
days in aeivance orthe errenive date orsuch termination, or in such lesser Li me as is 
reasDnable undeI the circ'l1rnslances. Among other events, nhe fo regoi.ng sec ti on applies to 
ac tions t hat tTlet)' be made by the State Bamel ofEducat.io ll . Depa rtment ofEduciition fmel 
the ,\dvisory Commission on Cha rter Sc hools. 

17 .5 .L~.rJl~j_:tlation Notice' (t ile! Olll\,.:r Tcrrni_!Jj1ti c)n P roc('d"tl~ 

I Ii 
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17.5.1 Unless otherwise ,expressly provided herein, each party shall give the other party at 
least ninety (90) days advallce writlell notice of a terminatioll of this Agreement prior to 
the end of its Term. 

17.5.2 Notwithstanding any other provision ill this agreement, each paJ1y shall use its 
good faith best efforts to avoid a termination of the Agreement, which becomcs effective 
during the middle of a school year because of the disruption to the educational program 
and the students. Therefore, in the event this agreement is terminated by either party prior 
to the end of tile Tenn. absent unusual and compelling circumstances, the termination 
will not become effective until the end of the school year. 

17.5.3 In the event oftermillation of this Agreement for any reason, EMS shall provide 
reasonable assistance to LLC for up to ninety (90) days after the effective date of 
termination of Ihe Agreement, to assist in the closure onhe Charter School and the 
transition of students. 

17.5.4 In the event LLC lemlinates this Agreement pl'ior to Ule end of the TeJm, 
regardless of the reason, then LLC sha]], for the duration ofthe Term, be ob1igaled to 
reimburse EMS for all expenses incurred by EMS on account of the leases and all other 
reimbursable items listed in Article 5. 

17.5.5 Upon closure ofthe Charter School, for any reason, the parties shall follow the 
closure procedures listed in Exhibit A. 

ARTICLE 18 INSURANCE 

18.1 Liabil ity Insurance 

18.1 .1 EMS. on behalf offhe Charter School and the District, shall secure and maintain, 
insurance, including. but not limited to genera11iabjlity insurance coverage for bodily 
injury and property damage fOJ' the protection of (he Charter School, the District . EMS, 
and their respective officers, directors, board members, employees, students. teachers and 
volunteers. Such insurance pol icies shall be issued by an insurance company or 
companies se lected by EMS and licensed to do business in the state of California. Except 
as otherwise agreed in writing by LLC and EMS, all such insurance coverage shall be 
primary insurance, with deductibles or SIR's which are outside the policy limits, and 
shall be occurrence based insurance (alld not claims made insurance). LLC shall pay 
directly or reimburse EMS for its pro-rata share of s11ch cost. 

18.] .2 LLC shall requi re that its contractors, ifproviding transportation or other serv ices 
to the Charter School shal.l name the Charter School and EMS. and their respective 
officers, directors, board members, employees, and agents as additional insured under 
their respective comll1ercial general liability and automobile liability insurance policies 
lor personal injury and property damage; and if such services arc provided directly by 
LLC rather than by con tracteci service. then sllch persons shall be named as an additional 
insured under co rrespond ing LLC insurance policies. 

18.1.3 The insurance policies maintained by each party purs\lant to this I\ grccmc nt shall 
hc endorsed tll state thai coverage sh:dl 1)01 be sll~pcncl cd. voided. cal.lceled. or reduced , 
in coverage or li mits. except afk.. thirt) (30) clays prior writt en nOlice to FlvlS and I I C. 

II 




gacdb-csd-mar10item03a7 
Attachment 7 
Page 14 of 104

The parties shall fU111ish one another certified copies of the insurance or certificates of 
insurance which name one another as additional insured as additional insured and which 
demonstrate compliance with this Agreement. 

18.2 Workers' Compensation 1nsurance. EMS, on behalf of LLC, shall secure and 
mai ntain workers' compensation insurance covering LLC employees and authorized 
volunteers. Such insurance policies shall be issued by an insurance company or 
companies licensed to do business in the state of California. LLC shall pay directly or 
reimburse EMS for its pro-rata share of such cost. 

18.3 Coordination of Risk Management. The pa.l1ies sila! I coordinate risk management 
activ ities with one another, which shall include the prompt repOJ1ing of any and all 
pending or threatened claims, filing of timely notices of claim, cooperating fully with one 
another in the defense of any claims and complying with any defense and reimbursement 
provisions of state governmental immunity laws and applicable insurance policies. The 
parties shall give each other prompt written notice of any claim arising out of the 
operation of the Charter School. Neither EMS nor LLC shall compromise, seHle, 
negotiate or otherwise affect any disposition of any claim or potential claims asseJ1ed 
against it to the extent such claims are insured by or through the other pa.l1y, without the 
approval of the other party. 

ARTICLE 19 CONFIDENTIAL AND PROPRIETARY INFORMATION, 

19.1 Proprietary Marks and Intellectual Propel1y. LLC acknowledges and agrees as 
follows : 

19.1.1 EMS owns and has all proprietary rights in and to the flamc "Opportunities For 
LeamingSM", including but not limited to, all trademarks, trade munes, service marks, 
industrial designs, insignias, logos, and des.ignations (as presently or hereafter comprised) 
in connection therewith (the "Proprietary J\llarks"); 

19. l .2 EMS also has developed, purchased and owns curriculum materials, software and 
other intellectual property to be lIsed in connection with the operation aflhe Charter 
School, including but nOl limited to all copyrights, patents, source cocles, tcchnology and 
trade secrets (as presently or hcrcafter comprised) in connection therewith (the 
" lnte'llectual Propel·ty' ); 

19.1 .3 EMS has extensively invested in develop ing and improving the Proprietary Marks 
andlntcllectual Propcrty and in marketing, rcfining, advertising, promoting and 
publicizing the same, all of which have become well and favorably known to the publi c 
throug hout the Uni ted States and elsewhere, and, as a resul t of such eff().I1S, EMS has 
acquired a va luable goodwill therein; and, 

19.1.4 The public has and will come to associate said Proprietary Marks and Intellectua l 
Property exc lusive ly with EMS and the services offered anei re ndered by EMS through 
the various Opportlll1'itics For Learning charte r schools. 

19.2 Va lidit \' and U~C of Prop ri c tarv Mark s and Intellectllal l'ro.pert y. I I.e herd» 
ac knowledges the va lidit ), " ftile Proprietary Marl;s andlntcllec tual Property identili ed 
ahove and dckl>l)\\blgc's that , allle are the so le prOjJert y " f Ef'- )S . I ·Il'.thro ugh the 
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Chmiel' School, shall llse such Proprietary Marks and Intellectual Properly only for so 
long as the ri ght and license granted here remains in force, and only in connection with 
the operation of the Cha rter School ,vithin the District, in the manner and for the purposes 
speci fied in this Agreement. LLC, shall not, either during or after the term of this 
Agreement, do anything, or aid or assist any other party to do anythi ng, whic h would 
infringe upo.n, hamJ, or contes ttne rights of EMS in any 0 f its Proprietary Marks and/or 
Intellectua l Propel1y, or in any other mark or names which incorporate the words 
"Opportunities For LeamingSM". LLC shall nol use any mark or name other than as 
herein licensed in connection with the conduct of the Charter School, and shall not place 
any name or mark o ther than the names or marks originally appearing thereon, on any 
materials obtained from EMS. LLC nnthcr agrees that any additional rights that may 
develop in any of EMS's Proprietary Marks and/or Intellectual Property in the future, 
whether as trade names, trademarks, service marks, or copyrighted materials, shall inure 
and accrue to the benefit of EMS. 

19.3 License. Subject to the terms 3ndcondilions contained herein, EMS hereby grants 
to LLC, and LLC hereby accepts from EMS, a non-exclusive license to use the 
Propri etary Marks and Intell ec tual Properly during the Term for the limited purpose of 
establishing and operating the Charter School. 

19.4 Designation or Charter Schoo1. Stlbjeetto the terms and cond itions contained 
llcrein, the Charter School shall be operated, advert ised and promoted under the 
designation "Opportunities For LeamingSM" or under any other name or names as EMS 
may from time to time ciesignate, and under no otller name or designation whatsoever, 
and without the addition of any prefix, suffix or any other name or names; 
notwi thstanding the foregoing, LLC may refer to the Charter School as the 
"Opportuniti es For LeamingSM Charter School - Stockton." 

19.5 Prohibitions on Us~. LLC agrees 1101 '1 0 interfere in allY manner wit h or attempt to 
pIohi bit the use of the Proprietary Marks and Intell ectua l Property by any olher entity. 
LLC fur ther agrees to execute any and all other necessary papers, documents, and 
aSSlll'anccs to effectuate this purpose and agrees to cooperate fu lly with EMS or it s agents 
in seeur.iog all necessary and required authori ty fro m any Secretary of State, licensing 
au thority, or any other state or federal authori ty to the use of the Proprietary l\ilarks and 
:intellectua l J'rope.rty wherever needed. The grant orthe License pursuant to thi s 
Agreement, cl ocs flot gran t exc lusivily afterritory or lise to LLC. 

19.6 Ownership of Pl'Oprie·tarv ·Informati on. LLC ag rees that EMS sha ll OWJl all 
copyr igh t and o1her proprietary rights ill and to the Proprietary Marks and intellectual 
Property, including but not limited to all iost ructiona.1 materials, training materials, 
elilTicll.lul1l and lesson plans, and any other materi als developed by EMS, its employees, 
agents or subcontractors, or by any indi vidual employed at the Charter School, including 
LI .C or District employees wo rking fo r, or supe rvised by. EMS, which are developed 
during the Term ofthi s Agreemen t or an y renewal Tcrms hereof EMS shal l have th e so le 
and exc lusive right ·to license s li ch materials ror li se by otil er school di stric ts or 
cus tomers, or to modi fy and/or sell such material s to othe r school di stric1s and customers. 
' ~ IS ma) disc lose 511ch I'rOpridary in fo rmati oll. inc luding tlla t whi ch is current ly in 

C"\l stcllCC as \\e ll as that " 'hi ch Illay be created in the fu turc. I. LC s lrallta~~ all measurcs 
n,::l',poahly lh..'ccssary I t) assure that ]lOIlC or i{~ p..;r~ol lllci or agc:ll :-:> di<--c1ose, pUbli sh. 
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copy, transmit, modify, alter or utilize the Proprietary Marks and Intellectual Propcl1y 
withou t EMS's prior written consent. 

19.7 Unauthorized Use. LLC shall promptly report to EMS any unauthorized use of 
EMS's Proprietary Marks and/or Intellectual Propel1y tbat comes to its anention in any 
manner whatsoever. If requested by EMS, LLC will cooperate with EMS in precluding 
unauthorized use of EMS's Proprietary Marks and Intellectual Property, or any 
confusingly similar mark or property. 

19.8 Attornev-ln-Fact. LLC shall execute and deliver any and all assignments, 
instmments and documents and take any and all other actions to ensure thatlhe 
Proprietary Marks and Intellectual Property shall belong free of charge and exclusively to 
EMS (or any other entity designated by EMS). LLC bereby irrevocably designates and 
appoints EMS as its agent and attorney-in-fact to act on its benefit to execute, 
acknowledge, deliver, and file (and to swear to such execution, acknowledgement, 
deli very and filin g of any and all instruments, documents and agreements anelto perform 
any and all other acts and deeds deemed necessary or desirable to furtber the purposes of 
this Section 15. Such power of attorney shall bc irrevocable, coupled with an interest and 
shall survive the dissolution of LLC 

19.9 Confidential Information. 

19.9. 1 LLC acknowledges and agrees that during the Term, it will have access to cC11ain 
confidential information of EMS, including but not limited to contidential Of proprietary 
business information, curriculum materials, software , property rights and data, know­
how, trade secrets, customer and vendor li sts, supplier and distributor lists, billing 
practices and procedures, operating manuals and procedures, pricing policies, operational 
metbods, market.ing plans or strategies, financial information, budget information and 
procedures of EMS ("the Confidential [onnalion"). 

t9_9.2 From and after the commencement of the Term, LLC shall keep secret and retain 
in strictest confidence and shall not use for the benefit of itself or others, all Of any of the 
Confidential rnfofmation . 

J 9.9.3 Promptly following the termination of thi s Agreement for any reason, LLC sha ll 
immediately deliver to EMS all Confidentiallnforlnatioll in its possession, together with 
all notes, records, memoranda, correspondence files and other papers, magnetic tapes, 
soi1ware, discs, lJJanuals and other information in any form relating to EMS (incl uding all 
copies of these materi a ls). LLC acknowledges that it does not have and cannot acquire 
any righ ts to these materi als. 

19. 10 Further Obligations Following Termination. Upon tClm ination orlhi" Agreement 
for any reason whatsoever, LLC shall immediately and permanen tly discontinue the use 
o r any and a ll of thc Proprietary Marks and/or Intellectual Property . or any marks, names, 
or indici a which in the op inion ofElvlS arc confusi ngly si mi lar thereto, or any olher 
material s wh ich may in any way illdiealc or tend to indicate that LLC and/or the Charter 
School is 01 was in lVa y ilssociated wi th EMS. At such time , LLC shall 81so immediately 
,md permanently remove or destroy Ol" return to EMS, at ElvlS's option. at LLC's 
expenst'. aU curric ul utl1 rlu'lleri als.. SOn,yare, si gns. stationarYt let tc rhcad s, (o rm~, pr inl(:u 
malleI'- pro ll1oti4,.)nnl displJYs, and other material s c(ll1 \ainjng the Proprietar y \ 'farks and/ur 

1·1 




·. 

gacdb-csd-mar10item03a7 
Attachment 7 
Page 17 of 104

~he Intellectual Property. LLC shall, at such time, also immediately and permanently 
discontinue any \lse oflhe nllme "Oppo.rluniities For Learning", or a confus.ingly similar 
name thereto in connection with the operation of a charter school. 

ARTICLE 20 D!SPUTE RESOLUTION PJWCEDURE 

20.1 Mediation. lnlhe evell1 thai any controversy claim or displJte between the parties 
arises relalinglo the lenDS of this Agreemenl, or the breach thereof, the paJ1ies hereby 
agree to initially allempt to settle such disputes by a non-binding mediation, before a 
single neutral mediator (the "Mediator"), admillistered by J.A.M.SJENDISPUTE. The 
Mediator shall be assigned at random by J.A.M.SJENDISPUTE and shall take place 
within Los Ange.les County. 

20. J . j The mediatioll shall commence witllin forty-five (45) calendar days from the date 
of the receipt of the Mediation Demand sent by the aggrieved party ("Receipt Date"), and 
shall be concluded 110 later than sixty (60) calendar days from the Receipt Date. In 
delermining the Receipt Dale, Ihe notice provisions of this Agreement shall apply. 

20.1.2 The administrative costs of conducting the mediation shall be shared equally 
belweell the parties. 

20.2 BincJ.ing Arbitration. in the event that the parties are unable to resolve any dispute 
regarding reJatiJlg to the terms of this Agreement, or the breach thereof, through non 
binding mediation pursuant 10 Sec/ion 20.1, above, such dispute sha]] be determined by 
binding arbitration in accordance ,,,jtb the rules of lA.M.SJENDlSPUTE. The pa rties 
may select any third party arbitralVf, including a retired jurist, or other independent party . 
Any detenninalion oftbe arbitrator shall be binding on the parties, and may be entered in 
any court with proper jurisdiction for cniorcement thereof. The costs orthe arbitrator 
shall be bome eqllally by the parties. 

ARTICLE 21 MISCELANEOUS 

21. 1 Standard oflntcrpretation. Except as otherwise provided herein, the parties sha Ll 
perform aU actions required herein in a reasonable and timely manner. 

21.2 Notices. }\ny and (1.11 notices, demands or other communications required or 
desired to be given hereunder by any party shall be in writing and shall be validly given 
or made 10 anothcJ party jf served either personally or, jf deposited in the Unites Stales 
mai l, cer tified or registered , postage prepaid, return receipt requested. If snch notice, 
demand or other communication be served personally, service shall be conci1lsivcly 
deemed made at the lime of stich personal service. If snch nolice, demand or olher 
communication be given by mail , slich shall be conclusively deemed given forty -e ight 
(4 8) homs a l'ter the depositthcreof in the United States mail , addressed to the party to 
whom slieh notice, demand or DliJer communication is to be given as here inafter set forth . 

1 1.4 Governing Law and Constnlction. This Agreeillent sha ll , in all respects, be 
go vclI1cc! by Ihe lims o f the State of Ca lifornin applicable to agreement s execLited nnd 10 
be wholly pcrlo rrncd within Ihe Stale 0 1" Cnlill)flliu Nothing CDn tnined herein shnll be 
tO ll stn lcci ")Cl <I::; 10 require Ihe c(lmmi ss iPtl o r an y (lc t cOl1frary 10 bw. and \vhcrcvc r rh (; (T 
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is any conflict between any provision contained herein and any present or future statute, 
law, ordinance or regulation contrary to which the parties have no legal right to con tract, 
the latter shall prevail but the provision of this Agreement which is affected shaH be 
construed and limited only to the extent necessary to bring it within the requirements of 
the law. 

21.5 SeverabiJity. The provisions of thi s Agreement are severab.le, and if anyone or 
more provisions shall be determined to be judicially unenforceable, in whole or in part , 
the remaining provisions shall nevertheless be binding and enforceable. 

21.6 Arm 's Length Agreement. This Agreement has been negotiated at arm's length 
and between persons (or their representatives) sophisticated and knowledgeable in the 
matters dealt with in this Agreement. Accordingly, any rule of law or legal decision that 
wou ld require interpretation of any ambiguities against the party that has drafted it is not 
applicable and is waived. The provisions of this Agreement shall be interpre ted in a 
reasonable manner to affect the purpose of the parties and this Agreement. 

2 1.7 Ent ire Agreement This Agreement, together with the Charter Agreement, 
cons titutes the entire agreement ofthe parties with respect to the subject matter hereof 
and supersedes any and all other written or oral negotiations, understandings or 
ag reements among the parties with respect to the rights and obligations assumed herein 
and contains all of the covenants and agreements among the parti es with respect to slich 
rights and obligations. 

2 1.8 Binding Agreement. The party's rights and obJigat ions under this Agreement arc 
personal and shallilot be assignable . Subject to the foregoing, each of the terms and 
provisions contained herein shal l inure to the benefit of and be binding upon the part ies 
hereto and their respective heirs, personal representatives, successors, and ass igns. 

2 1.9 Cumulative Remedies . No rcmedy conferred by any pmvisions of this Agreement 
is intended to be exc lusive of any other remedy, and each and every remedy shall be 
cumulati ve and shall be in addition to every other remedy given hereunder or now or 
hereafter ex isting at law or in equity. Except as otherwise provided herein, the elec ti on of 
a.nyone or more remedies by any party, shall not constitute a waive r of the right to pursue 
other availab le remedies. 

2 .1 . 11 Mod ifications. No amendment, change or modification of thi s l\greement sha ll be 
va lid unless in writing, stating that it amends or modifies thi s Agreeme nt, and signed by 
a ll a i-the parties hereto. 

2 1. 12 Add itiona I Acts. Each of the parties hereto shall execute and de li ver any and all 
additional papers, documents and other aSSUHIl1CeS and shall do any and all acts and 
things reasonably necessary in conncction with the performance of thei r obligat ions 
hereunder and to carry out the intcnt of the parties hereto. 

2 1. 13 Counterparts. This Agrccmc nt may be executed in one or more counte r- pariS, 
each of which shall be deemed an ori ginal, but aJi of which together shall constitute one 
and the saille instrument. 

~ 1 I-I W:lil"O 1". The wai,cr by any part) t,; this Ag reement c,rthc breach vi-un) pl lw ision 
PI' this /\ grL'cm':lll shall no t be tk:cml...'d i.\ con tinu ing \\aiver or ~ waiver or ~\ll) subsequent 
hrl' ~H.:h. \\ hcthcr or th~ same or .:1l1o(h<..'1" pnl\ isi on or thj s /\ grcc:l1cn l. 
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2 J, 15 Captions, The c<lp'lions appearing a1 tbe commencement ofthe paragraphs hereof 
are descri plive only and forconvenicnce in reference, Should there be any confli ct 
between any such caption and the section at the head oJ which ;1 appears, the section and 
not sllch caption shall COJil'tTOl and govern in the construction oflhis Agreement The 
reference 10 paragraph numbers herein shall be deemed to refer to lhe nllmbers preceding 
each sec tion, 

2].16 Fore e Majeure, Neither party shall be liable if the performallce of any part or all 
oflhis ,conlrBC't is prevc!lledi, delayed, hindered or otherwise made impracticable or 
impossibJe by reason of any strike, Hood, liol, fire, explosion, war, act of God, sabotage, 
accident or any other casualty or cause beyond either party's control and whieh cannot be 
overcome by reasonable diligence and without unusLial expense, 

21 J 7 Nondiscrimination, EMS covenants and agrees that it shall not discriminale 
against any person or grolllp lhereoift'pon the basis ohace, color, religion, sex, ancestry, 
physical handicap, marital s!atl!JS or mrtional origin in 'the operation orlhe Charier School. 
EMS shall comply with applicable federal and stale Jaws, rules, and regulations 
pertaining to nondiscrimination of hiring and employment, and as to admission of and 
'treatment of students, 

21 J 8 Jointly Drafted Agreement, The par1ies aclUlowJedge that this Agreement is the 
product of the combined involvement and drafting of both parties bereto and tbat neither 
party maybecollsiciered or deemed the primary draft er of the Agreement. 

17 
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IN WITNESS V,'HEREOF, the pal1'ies hereto have executed this Agreemelll as of 

Ed llca tion Management SystEMS, Inc., a Californi a Corporatio n 

John Hall 

President 

the day and year first above \willen. 

2b~/CJ?
Date 

EMS-C, LLC, a Califomi a Limited Liabili ty Company 

"­
By: Wi Iliam Johnston Date 

Title: Member of the Board of Managers 

EMS-C, LLC, a Californi a Limited Liabilit y Compan)' 

.._~ )Mi, (~~L-ctk 
By: W il liam Rivera Date 

Ti tl e: Mem ber of the Board o r Managers 

I~ 
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lExhibit A 

Clillrier Petition 
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exhibit A 


CHARTER AGREEMENT 


(As referenced on page 2, ARTICLE 1, Section 1.2) 



.' 
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Exhibit B 


EMS Services 


(a) Provide 0ppoJtunities for Learning Academic Recovery educational program that is 
specifically designed for drop 011ts and at risk youth and meets aJl requiremen ts orthe 
charter agreement between LLC and the Capistrano UnifIed School Disl.r.icl (the 
Academic Recovery Program), 

(b) Implement, as deemed necessary, a leadership development program and youth 
impact program {Extra Programs), 

(c) Identify and produce curriculum and instructional materials for the Programs 
(.including all above Opportunities for Learning Programs) (see cost allocation in 
section 8.5), 

(d) Train LLC teachers and instructional aides in delivery oflhe Programs to students, 

(e) Provide administrative support staff to assist Charter School, 

(I) Provide all human resources services needed by LLC, including but not limited to 
advertising for and recmiting teachers and instructional employees, screening 
prospective new employees, making staffi ng and employment recommendations to 
LLC, planning and conducting team building evet.ns for LLC slllfr, and coordinating 
aJi cmployee bene fi ts, 

(g) Provide computer for use oreaeh teacher (see cost allocation in Artic le 6), 

(b) Provide administra tive services needed for operation of the school, including program 
development, facilities management and managemcnt of day 10 day operat ions, 

(i) Ob·tain waivers as may be necessary for opera tion ofille charter school's multi-track 
calendar, 

U) Provide all accounting services, including all bookkeeping and accounting services, 

(k) AlTange for an al1Dllal aud it or the charIer school to be performed by an alld ,iLing firm 
approved by LLC, 

(1) Provide to LLC the foLlowing reports: month ly report of expenses incurred for 
reimbursemen t, monthly ADA reports, reports requi red for the sponsoring District 
and California Depm1ment of Education, .1200 budget rcports, J J 8 and 19 filings, and 
year to dale budget variance reports. Vpo.n reasonab le reques t, EMS sha Ll prov ide 
additional financ ial data and other data concerning the charter school to L1 ,C in a 
ro rmat and slruetllrc reasonably directed by LLC. 

(111) Locate and secure facilities actcqll~tc to meet the needs of the charter schoo l and the 
Program, lease or otherwise con tract with third parties f'or t he use of racili ties for 
sc hool purposes, 

(n) Provide alll'ropcrty management services nceded to maintain the charter se hoor s 
kal'Jling lT lll c rs ;:mel to keep (he k,n'lIill ~ cen l cr~in clc(,l11 ,mel proiCss lona l 0rdcr il nd 
n..'p~ur. 

1 (1 



.' 
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(0) Furnish aU learning centers with adequate desks, chairs, books, book cases and o ther 
furnishings appropriate to maintain the learning cen ters' clean and professional 
appearance and suitable for the conduct of the charter school (see cost allocation in 
Article 6), 

(p) Provide computers fo r students in each learning center with Internet connections and 
printing capabilities (see cost allocation in ArticJe 6), 

(q) Procure all insurance needed for operation of the cha11er school (see cost allocations 
in A11icle 18), 

(r) Supervise the pJDviding of special education services, 

(s) Periodically, as requested by LLC, arrange for independent assessments as described 
in the Agreement performed by Dr. James Catterall ofthe UCLA Graduate School of 
Education (see cost allocation in section 7.4). 

' I 
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SERVICES AND PROPERTY AGREEMENT BETWEEN EDUCATION 


MANAGEMENT SYSTEMS, INC. AND EMS-WSH, LLC 


This SERVIC ES AND PROPERTY AGREEMENT ("Agreement") is made and entered 
into and effective, July 1.2009, by and between Education Management Systems, Inc ., a 
California corporation ("EMS"), and EMS-WSH, LLC, a California Limited Liability 
Company ("LLC") with reference to the following: 

RECITALS 

A. EMS provides management and other services to charter schools and has 
experti se in home schooling and in providing educational services to at risk students 
using independent study instructional modalities in its Opportunities For Learning 
program; 

B. LLC was created 10 de ve lop new ways to educate children within the public 
schoo l system through the establishment of and/or operation of charter schools; 

C. On August 26,1999 the William S. Hart Unified School District approved the 
petition for charter submitted by LLC to operate an Opportunities For Learning charter 
school serving at risk students; 

D. The charter petition sets forth the governance st1'llcture for the charter school and 
provides, among other things, that the management and day-to-day operation of the 
charter school may be delegated to outside parties, including, but not limited to EMS; 

E. LLC desires to contract for services, including school management, property 
management, accounting and human relations services, to assist it in the operation of the 
charter school ; 

G. EMS owns intellectual property, induding its proprietary name, Opportunities For 
Learning, and curriculum for lise ill independent study modalities that LLC des ires to usc 
in its charte r school programs; 

I-I. EMS has leased ce rtain improved real property and fUlllished the rea l property for 
use as charte r school learning centers and LLC desires the use of sa id facilities 1'01' its 
charter school; 

I. The parti es intend that the terms of thi s Agreement shall be consistent with the 
terms of tile charter petition approved by the William S. I lal1 Unifi ed School District; and 
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NOW, THEREFORE, the pal1ies hereto agree as fo llows: 

ARTICLE I RELATIONSHIP 

I. I Services and Property Agreement. Under this Agreement, LLC hires EMS and 
EMS hereby covcnants with the LLC 10 perfollll the duties hereinafter described. 

1.2 Chmiel' Agreement. The parties understand and acknowledge that LLC is bound 
by and subject to, alJ the terms and conditions of the Charter Agreement between LLC 
and the William S. Bali Unified School District (hereafter referred to as the "District"), 
which charter was approved by the District on July 01,2001 (hereafter refcned 10 as the 
"Charter Agreement") and that by entering into this Agreement, EMS's services shall 
comply with the applicable tenns and conditions of the Charter Agreement. A copy of the 
Charter Agreement is attached as Exhibit "A" and is incorporated hercin. The 
Opportunities For Learning Chmiel' School operated pursuant to thc Charter Agreement 
is referred to as the "Charter Schoo!." 

1.3 (llQepelldent Contractor. The pal1ies to this Agreement intend that: 

1.3.1 The relationship between EMS and LLC created by this Agreement is that of an 
independent contractor, and not a partnership or employer- employee or other 
relationship. No agent, employee, or servant of EMS shall be deemed to be the employee, 
agent 01' servant of LLC or the District. The manner and means of conducting the work 
pursuant to this Agreement is llllder the sole control of EMS and EMS will be solely and 
en tirely responsible for its acts and for the acts of its agents, employees, servants, and 
subcontractors during the entire Tenn oftbis Agreement ; and, 

1.3.2 No agent, cmployee, or servant of the LLC shall be deemed to be the employee, 
agent or servant of EMS. LLC will be solely and entirely responsible for its acts and for 
the acts of its agenls, employees, servants, and subcoJJ1ractors during the entire Term of 
this Agreemenl. 

ARTICLE 2 TERM 

2. 1 Unless ea rlier terminated pursuarrtlo lhis Agreement, the term rTerm") of thi s 
Agrecment shall commence on July J, 2009 (the "Commencement Date"), and shall 
con tinue through June 30, 2014 unless charter te rminates pri or. 

ARTICLE J SERVICES TO BE; PROVlDED BY EMS 

J. 1 During tbe Term of this Agrecme!ll, except as otherwise provided, EMS shaH be 
responsible rDr all functions that JcJate to cducational services, faciliti es managemcnt, 
11U1113n resources managcmcnt, administration and opcration orthe ClKu1cr School , as 
required by tbe Cba rter Agreement (hereaiier referreclto as lbe "EMS Services"). Such 
services arc morc particul ar ly identified on loxhibit " B," which is a ttachecl hereto, and 
iucurl'un>ted herein. 



gacdb-csd-mar10item03a7 
Attachment 7 
Page 27 of 104

3.2 In addi'l1on, EMS shaH locale and lease on behalf oflbe ChaTter School, for tlle 
duralion of 'lhe TeITll, facilities illl whichlhe CharrIer School can operate its learning 
centers as deser.iocel in ArJide 5. 

ARTICLE 4 EMS COMPENSATION 

4,1 On 'the 5th day .of each 'clllem:iar month rlun'ing the TeITll of this Agreement, LLC 
5]],,]] cause 10 be paidi!o EJ'l-1S a monnhly fee for dbe EMS Services. The monthly fee sha!l 
be calculaled based upon Ihe numbe, ofSludenls emolled hi the Charter School Beam.ing 
centers operated by EMS .inllile given month. LL'C s.haU pay EMS ·the amount of Twelve 
Thousalld One l-lundred Twendy S.eVeJI Dollars arnd fiflY Cents ($12,127.50) per month 
per learning cenle)', 'when lhe center ,errroUnnenn has rea.ched or exceeded 150 students for 
the :first year of!~,is Agreement Inc fee sha]] be pronated al fifty percent (50%) upon an 
enrollment of75 or more stwderlls. The lIilon'thly fee shall increase by five percent (5%) 
per annum in each consecutive year Iilnless O1herwise agreed 10 by the parties in ,wiling. 
The mOJl1i1l1y fee shilJ~ nolexceecl J 5% oJ Iil;)e tOlill revenue .of the charter. The monthly 
ff"ec ",;i t! be ill aciclition 10 LiLC"s obligation 10 reimburse expenses as provided in Article 5 
belDw. 

ARTICLE 5 RElMl3tJIRSABILI, LEASE EXPENSES 

5. J LLC shaJJ reimb:urrse EMS or PllY fjj:recl1y allY <lIild aJl rentals {including common 
area c.llarges and Dther charges assessecldl:ireclly by 'lhe landlord as pari of each respective 
lease) advanced by !EMS 'ROJ ttlne Tlseof commcrcia'lpremises for charier schoGllleaming 
cenl\ers , EMS has eD'le.cd illl0 llnd shall mainlam fOT Ille benefit of Charter School, le<Jses 
oJ commercial real property Elnd ol1ke space 10 providle 'learni ng celTlers for lhe studenls 
of the chmler school , The le<lming centers are aJlllsccI for CharIer School purposes. 5.2 

LLC sl1a11 also reimburse EMS Dr pay direclly .a]1expenses lor utilities, including 
telephone, power, WfJ'ler, Irash .and utller IlJlili'lies used ill cmmeclion with fhe foregoing 
learning cenlers. 

5.3 LLC acknowledges thhll prior 10 cnllfY 11010 this Agreement, il has reviewed or was 
provided opport1.mily 10 rev-iew leases for CBch oflhe lemming centers ill whiclJ it 
cunenlly operales. LtC may, 011 JrellsoJlilble notice wlENIS inspect the foregoing leases. 

5.4 LLC acknowledges n~al the terms of' cerl~lllJl or 11le ~eases Ili sted above rnay expire 
OJ lenni na te prior to Ihe eml 10 of ·t~~e Term Df lhis Agreement. In s'llch event, EMS agrees 
10 locate and secure, on behal:f of tbe Charter Schoo!l, suitable replacement premises, 
EMS w.ill oblaill 11ilc pr,ioJ' wr.illen app1'O"a'l ofLLC before adding oj' subtracling Ihe 
number orieaming cenilers devoted 10 the Charter Scbool. 

ARTI CLE 6 F!\ CJLlTlES 

6. I Fl\ IS. on behal r01' the ChailC! School. s hRIJ be rcspOJlsi blc 1'01' Ihe iclcllil ric-fllioll. 
]Uo,.:utWIl nne! ucqui sitivfl ( d ·s .p ~ lc (, ror tll(' Cllarkr Schoul (the ~C harl~r ~(;ho()1 Sik"), 

,

.' 


http:eD'le.cd
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6.2 The Cbarler School Site wHl me,e! the stale and local safety stamllllrcs, TIle 
CharIer School wm t1se facililties thai mee! aUl city or Ilocal ordinances for lbe heallh and 
safety oflts facility and students, Facilities will be selected on the basus ofidentiJicatioll 
ofareas where the grealest numbers oJ potentia] s tudents can be served. 

6.3 EMS shall be I<!spons.ible JOT 111\: pllTchase and iJJS1allalion oflechnology 
(computeIS, modems, Ilnd pllOne 111li'lS) integral 10 the Cbarler SchooL LLC will pay 
directly Dr reimburse EMS for these cosls. 

6.4 EMS shall be responsible for fumislilillg aIld maintaining for the Charter School 
Sites, l'IBJPropriale and sufficient tables, chairs, materials and supplies 10 conducl1he 
Charter SchooD. LLC wiJl pay directly .or .reimburse EMS for thesecosls, 

6.5 EMS wm secme insurance reasonably sllilable to protect Ihe Charler School fOJ 

pe:rsonal andi property damage cm1sed by hazards at the Chm1er School Sile. LLC 'will 
pay directly or reimburse EMS for .their !lllocaled portion ofsuch expense, 

6.6 EMS will ensure toal, at a minimt1m, each oftthe Jeaming centers are open 10 
Chanter School teachers and stncilenls from 1l:00 am, 10 5:00 p,m, {closed ODe hour for 
lunch), each day, aJl year around!, excl uding weekelidsand holidays, 

ARTlCLE 7 DATA AND ASSESSMENTS 

7.1 EMS sball provide information 10 the ILILC goveming board sufficient to eJlable 
the LLC goveming board to moni'tor the edhuc~tional performance and efficiel1lcy oftne 
ChEwier Schoo1. 

7.2 EMS shall make avaiJable 10 LLC the :following reporls: monthly report of 
expenses inclIrred for reimbursement, monthly ADA reports, repo rls reqni1l'ed Jor the 
spollsoring District ~nd California Deparlmenu ofEducation, J200 b11dgel reports, J18 and 
>9 Iilings, amI year 10 elate budget v3!-;ancc repons, Upon reasonable request, EMS shaH 
provide ac1dia i.onal financial data and olher ,data concerning the Charier School to LLC in 
a formal and s truclure a'casonably directed by LtC. 

73 LLC shall have lile righit, upon iitleen days Jlolice to EMS, 10 conduct an audit of 
EMS's JiJJancial and alller .records rel.al'ing 10 the opcrutiofl oHhe Cb8J1cJ SchooL LLC 
shaH pay the cost of such all mld·;:t and such audit may be pcrfonnecJ by any Certified 
Public Aecmmtanl of LLC' s choosing. 

7.4 Willen requested by LLC, EMS will conJracl periodicaHy vvilh James Ca'tterall, 
Ph.D. ofH1C UCU\ Graduale School oLEdllca'tiion 10 conduct an independent cvo hJalion 
o rlille Charier Schoo], The results orDr. Catlerall's eva luation wil l be provided 10 LLC. 
TIris inctepcrndent eval uation wi II e,~amilre aspects of the Charter Sc.ilooJ's .effectiYcness 
and qnnli'ty of the ProgJrarn, .'\'1 a minimum, 'Iheevallla1ion wiD eva luate progress toward 
achievi ng the goa ls of thc Charter SchooLThe eva luation w ill use both guah tative and 
qua ntitative ria'ta, 'n1e ewlilwtOJ wiJJ analyze s tandardized 'lest da ta and ;ncoljJoJ'ate the 
results into the e'Va luati on. 'In ncldition, the clata relating to basel ine stucient Performa nce 
P!nns ~ cdllcaliona! f]!ncl comrn uJlJt y agency services rendered 'to the Char'ler SC ]'h)(dls 

srudent s; EUH.1 enro llment. aCBdcl'nic nnd IlUcndnnC'(' records will be flnalY l.e cL QunI1t311\'(' 
l.b{;'l \\';J I be c(J.lk clc\~ Ihrough slmclnrcd and unshuclllred ilrti:~ rvie\\'s nllJ qll,,':-.lionnaiIT:~ 

,-., 
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with Chatter School staff, s tudents, parents alilrl community agency personnel. LLC shall 
pay directly or reimbm'Sc EMS for th e cos! of any Callcralll evall1ati on{s) requested by the 
LtC 

ART1CLE 8 EDUCAT10NAIL PROGRAM AND CURRICULUM 

8.1 EMS sha.ll provide an education program (the "Program") 10 be used in 
col'lneclion ,'lith the CharlcT School's educational program. The Program shall be initially 
structured as follows: 

8.1, I The cmricuium developed OJ' purchased by EMS shall introduce instruction in 
higher o.rder skills as early as possible in the Progrilm, ill order to oiler interesting and 
challenglllgclllTicuilim for the p1l1pose of alJowillg sludenls to progress as quickly as 
their capabilities will al low. Thc Program willlilllow students to use the knowledge that 
they are accumulating ill noye] ways to facilitate problem- solving and skill development. 
Materials shall be designed in a language ano formatlhal are readily accessible, and 
students will he allowed to complete cDurse work at Iheir own pace, as the Program will 
be formulated based on an inl1ial assessment of 'the student's skill levels in reading, math 
and olher coreCOUTses. The key components of lhe Program are as follows: 

8.1.2 Studlents will be requiTed to concentrate their learning effo11S on a maximum of 
one or two core subjects, in order to achieve greater .depth ofleaming in each subjec t and 
to focus the sll1den ts' attentioll Oil specific areas as a way to promote maximum 
efficiency fDr faster rcsulls. 

8.1.3 Studel1ts ·will pal1icipa'te in independent study programs that will allow each 
silidenilo lai~or his or hcr work pace to meet personal needs and goals. 

8.1.4 Students wili be placed ·in core subjects of reading, EngJi sh and Math based Oil 

tested achievemcntlevels, Advancement wi]l be cietermined on actual m8Slery of ski lls. 
Learning will be thus focused on the specific ski lls alld tasks, which will resliJi in the 
maximum advancement in tlle minimum time. 

8.2 EMS sha,11 -implement the Cbartcj· School's cm:ricu lwn in a manner that is 
consis tent with ·Ihe Chm1er Ag.reement. 

8.3 The parlies hereto ulleierstallCl alld .agree Ihat an essential principle of the Chm1er 
School's operation is its nexibility, adaptability ami capacit y to change in the interests of 
cont inual improvements llnd efIiciency and, fmtlle r, lh~t the parties hereto are interested 
in rcsnlts and not innexible prescriptions.·r o that cIlei, EMS may moeiify, aHer, change 
and/or amend the f'rogranl or ·curricll]nm as necessary, withou t thc prior approval or 
coment of LLC. l·lowever, LLC shan receive wrillen notice of any material changes to 
the charter school CMTicu1ulll. 

8.4 EMS shall enSllre that the Cbmter School, including its curriculum, will be 
Jlol1.rcligioLls, nonsectarian anei sha]] not illegally ciiscriminate agains·t any student o.ntile 
basj s or rHCC ~ creed, color, SCX, national or:iglill"re1 igiofl, ancestry, age, cii sabiJi I)/, spec ial 
need. marl!.a! s tatus or cilizc·nship. 

" .0:'1 ILL' 'Iml l pay dirl·cll" 0 1" reil11hUJsc 10MS turlhe cosl or "ll curricu lllill rna kl"i " ls. 

) 
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ARTICLE 9 MANAGEMENT OF THE CHARTER SCHOOL 

9. j The Charier School shaH be managed under the ultimate authority of the LLC 
through individuals diesignated by the LLC. Unless and until other individuals are 
designated, the LLC has designated JoJmHlall to serve as President and Joan llan, Jamie 
Hall, ~.nd John Hal.! Jr. to serve as Vice Presidents. The LLC has engaged William 
Toomey 10 serve in the capacity as Deputy Superintendent ofEdtlcational Operations. 

9.2 Except as may be provided in Al1icle 16 (Indemnification) EMS shall not be 
liable to LtC for any loss Dr damage sustained by LLC, unless the loss or damage shaH 
have been the result of f,mld, deceit, gross negligence, reckless OT intentional misconduct, 
or a knowing violation oflaw by EMS. EMS shall perform its duties in good faith, in a 
manner it reasonably believes to be in the best inteJcsts of the Chm1er School alld with 
such care as an ordinarily pmdent person in a like position would use llllder similar 
cire Ullls·tances. 

9.3 EMS is not obligated 10 devote all of its time O.T business efforts 10 the affairs of 
ltJe Charter SchooL EMS shalll devote the time, effo rt and skill reasonably necessary for 
the operation of the Charter School. 

9.4 EMS and its officers, directors, shareholders, partners, members, agents, 
employees and/or affiliates may engage or invest in any busilless activity of any type or 
desnip1.ion, including,wilhout limitation, Ihose that migbt be the same as or similar 10 

Ihe Charter School's business and that might be in direct or indirect compelilion with the 
Charter School. Neitber the LLC, mOl'the Chanter Scboo:l sb~l1 have any right in Dr to 
such other activities or to the income or proceeds derived there from. EMS shall not be 
ohli gated to present any investmen.t opportunity 01' prospective economic advantage to 
LLC, even i[the 0PPOJ111nity is of the character ·that, if presented to LLC, cmdd be 
invested in by LtC. LLC acknowledges that EMS and its aflilialed entities own andlor 
manage olher businesses, including businesses that may compete wilh the LLC and ror 
EMS's time. LLC hereby waives any and all rights and claims which it may otherwise 
have against EMS and its officers, directors, shareho lders, par1ners, members, agents, 
employees and affiliates as a reslilt of any such competitive activi'ties. 

9.5 Notwithstanding thaI il may constitute a conflict of interest, EMS may, and may 
calise its aftiliated emil ies 10, engage in any transaction (including, withollt jimitatiDn, the 
purcbasc, sale, lease or exchange of any properly, the knding of any money or propCl1y 
to LLC andlor the Charter Schoo.1or tile rendering of any service, or the eSlablishment of 
any salary, other compensation, Dr othCJ terms of employment) with the Charter SchoO'l 
8neVOJ LLC so long as (3) slich transaction .is not expressly prohibited by this Agreement; 
and (b) the tcrms and conditiDns Drsuch transaction, 011 an overall basis, are fair and 
reasonable to the Charier School and/or LLC and are nt1ea51 as favorable to the Charter 
School andl 0 1' LLC as those Ihal arc genera lly ava ilable from persons capable of 
similarly perionning Ihe.m and in s,ill1ilar transactions between parti es operaling at ann 's 
leng'lh; ane! (c) aTe approved by Ll_C's Board of Manngel's. 

9.6 In mkhli ol\ to any other dUlies or ob ligali on 0 1' I: I\l S ar ising nndel' Ihis ag reement. 
I·,\ t::, 511 all cnsure th il l. in Ihe e l'cnl Ihal the I I.e slvil l C1DSe' iI charter schOl'l OI'CI'8Iccl b) 
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it, aJ] applicable legal reqllliJ'ements established by the Cali forn ia Depal1ment of 
Education or o ther government entity shall be met. 

ARTI CLE ] 0 STUDENT ADM1SS10N AND STANDARDS 

]0. ] EMS covenants tl1at aclmissionl0 the Charter Schoo] shall be open to students on 
a non-discriminatory basis without regard to race, color, religion, national origin, creed, 
sex, ethnicity, sexual ol1enlation, behavior, age, ancestry, special need, 01' proficiency ill 
the English language, income or academic achievement, except as otherwise allowed 
under California law. 

10.2 Expuls.ions will be made on the advisemcnl of the Board of Managers of LLC. 

ART1 CLE 11 PERSONNEL AND TRAININ G 

11 .1 LLC shall employ all certificated personnel of the Charter School and non-
certifica ted personnel, such as Instmclional Aides, tbat work in the learning centers. LLC 
shaH have u llimate authority for the selection and removal of certificated employees and 
non-certi ficated employees ofLLC (Charter School Employees). 

t 1.2 EMS shall recmit, screen and recommend certificated and non-certificated 
individuals to LLC for employment by LLC. 

I l.3 I\ll Charter School Employees shall have the experience and knowledge 
appropriate to the position for which they are employed; 

11.4 All Chal1er School Employees sllall meet standards sc t f011h by Califo rnia law, as 
appl icab le and such Employee's particular j ob description. Cel1ificated employees shall 
meet req"irements of the Ca lifo rnia Commission on Teacher Crecl entialing. 

J 1.5 When necessary, LLC shall w ork with EMS to obtain State Depal1menl of 
Ed ucati on waivers and shall work with EMS to expedite the certification process or 
alternative accreditation for all new or out-of-d istrict pers01mel. 

ll .6 EMS shall provide training ill its methods, c1ll'riculum, program, and technology 
to aJlt eaching persollnel. Such training shall be at LLC's expense, and may be held off­
site, allocations seiJecteci by EMS. EMS wi ll also provide tecll11 build ing events, at I.LC's 
expcnse, for the bene fit of LLC employees . 

.11 .7 EMS wi ll administer health and retircmen t benefits for LLC's employees . 
incl uding all certi"ficated and non-cer1ificatccl staff. 

1 1.8 LtC acknowledges and agrees Iha t John Ha ll, Joan Hall, Jamic Il a ll, Joho I iall Jr. 
and W i lliarn Toomey may have em ploymen t relati onships with both EMS and LLC. 

11. 9 persoone l Po licies 

11.9. 1 EMS and LLC sh,Ji '1 comply with all applicab le f'ederal and stat e laws, conccl'll ing 
employee wclfa re, sarety and 11calth , inchrding, wit hout limi tation , the requ ircmcnts or 
iCck ral 1,1\, 1'01' 11 drug rree workp lacc. 

7 
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11 .9.2 Neither EMS nor LLC will illegally discriminate against any employee or 
applicant for employment on the basis of race, creed, color, sex, national origin, religion, 
ancestry, age, disability, marital status, or citizenship, ill its recruitment, selection, 
training, utilization, tennination or other employment-related ac tivities. 

ARTICLE 12 SUBCONTRACTING OF SERVICES 

12.1 Subcontracting of Services. EMS reserves the right to subcontract any and all 
services specified in this Agreement to the District andlor to public Dr private 
subcontIactors, as permitted by law. 

12.2 Location of Perfonnance. EMS reserves the righ t to perfonn non-instructional 
f1l1Jclions, such as purchasing materials or developing curriculum, off-site at EMS offices 
or remote locations, unless prohibited by federal, state laws, rules, or regulations. 

ARTICLE 13 SCHOOL YEAR 

13.1 School Year. -nle pal1ies hereto agree that the Charter School shall be in session 
at least two hundred forty (240) days or morc between July 1st and June 30th of each 
calendar year. 

13.2 Calendar. Notwithstanding the above, the parties understand and agree that the 
Chal1er School will have a year-round, multi-track, staggered stmi calendar for the 
Programs, or, as necessary, any other calendar that would improve the delivery of 
i Ilstruc\ion to students. 

ARTICLE 14 STUDENT PIUVACY 

14. 1 Fami ly Educa tiona l Rights and Privacy: Act. LLC shall instr uct the District to 
designa te EMS and its offi cers, employees, agents and representatives as having a 
legit imate educational interest such that they are entitl ed to access to education records 
under 20 U.S .C.A. 1232g, the Family Educational Rights and Privacy Act and under 
app li cab le California informat ion and privacy laws. EMS, its officers and employees 
shall comply with the Family Educa ti onal Rights and Privacy Act at all times . 

ARTI CLE 15 WARRANTIES AND REPRESENTATIONS 

15.1 Representations of LLC. LtC represents and warrants to EMS that: (i) it is an 
organization ronned, ex isting and operating under the laws of the S tate of Cali forni a; (ii) 
it has full .lawf111 power and authority to execute, deliver and perform this Agreement, to 
incur the obligat ion; provided for under th is Agreement and to contract wi th EMS for 
EM S to provide the services sct forth ill thi s Agreement on behalf orthc Charter eI,ool 
(iii) the information , ifany, LLC has furni shed to EMS concerning LLCs finances, 
revcnues, and student enrollment is accurate and the latest informati on avail able at the 
timc urthe c\ccution o1'thi3 l\ grcc Il1 cnt ; (iv) the executi oll. c1cli ln) and perforInancc or 
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this Agceemenl by t I.e is nol a 'vio:ialion 01 b:reach of any other agreement between t LC 
and any other person or entity. 

]5.2 I?9.r§.entaliI;l1l§JliiEM~. E:[',,1S 'represcnls andi warrants to LLC that: (i) it is a 
Delaware cmpOJalio'lil o:rganized and exislirng und.e.r the .Il>lWS of the State of Delaware; (ii) 
it has fuUlaWThll po'wer and aulhonty to execute, diel;ve! and perform Ihis Agreemen!, 10 
incur the obligations p:roviderl JOT 11Dder this Agreellllenl and to contr.act wi'lb tbe LLC '10 
prDvide abe services set fo:rlirn in 1l1ig Agreement on beh<llf ofthe Charter SellOol; (iii) 'Ihe 
illformation, ifDny, EMS has filmished to LLC coneeming the EMS's :finances and 
revenues is accuraie and comp.!ele £ll'lrillhe lale61 information available al1he lime uflhe 
execuliDrl ,of'lhis Agn'eemenl; (iy) the exeCUIDOJl, delivery and performance .of this 
Agreemen1 by EMS is flOt a Yio~aliu)jn or breach of any other agreemenl between EMS 
llnd any other person on' cnll I)'. 

ART1CLE.16 llNDE1vJN1FllCAT.!ON 

16.1 Indemnity to PWDerlYo'r 'Persons. EMS shan inclemfliry and.hDld lLC and i IS 
~ll':mbers, managers, employees,officcrs, subcontraclors, IIgenls, l'lpl'cSenlalives aod 
8utllOrizecl yo.!1mlee rs (co l.leclively "Ihe LtC Agents") hZllwless from am! agai1lS1 any ane! 
all claims, demands, suits, costs, jilldigments, 0 '1' other forms ofliabilit)' 1.0 third pa:nlies, 
actuaJ or e'laimed, ofwJla'lsoever kind or charactcr, i1H:l"oding a110meys' fees, brough1 
against LtC anti/or Jbe LLC Agents for Dnjm), no properly or persons, occurring Of 

aJ LegeclJy occurring un, on or abolTlthe Chm1er School as a result of actiom by EMS 
and/or by i ls employees, officers, ,directors, subconlnu::t.or·s, Jcpresenlalives, and agenls 
(coUe.cliyely "EMS's Agents") diuring the Term .oHhis AgTcemenl or any renewal periods 
there.of. Upon lime.!)' w ril!1c,ll110'lice from l.tC, EMS s hall defend LLC and/or the LLC 
Agents in i!lny acli.on or IPIDceecJi,ng br01nght thcreon wild) couosel reasDnabJy acceplable 
to l.tc. 

! 6,2 LLC shall i n&emni ry aDd ~mld EMS and E.!"'v1S's Agellts harmless from and agaiTISI 
any a:rnd all claims, c1emirnt'ls, SuilS, <coS'ls,judgmenls or ocher forms ofliabililY 10 lilird 
parlies, acilla] or clBlimed, oJ wha'tsoe'Yer kind OJ' c!haracler, including lll'lomeys' fees, 
brollgllit ago'ins'l EMS B:ncI!OT EMS's Agenls lor jnjll~Y '10 property or persons, occ1JfJing or 
aIJegect:Jy occurring i'lil, on or abowl the Charter Scho.o~ as a result .of actions by LLC 
and/oJ by LLC's Agcllls dllfing the Term .oJ th.is Agreement or any renewal periDds 
Ihereof UpDn timely wrattcJ1IJol ice from EMS, LLC shall defend EMS and/Dr EMS's 
Agents i.ll any actio n o;r proceeding brought therconwith cotlJlscl reasonably acceplabJe 
to EMS, 

ARTI CLE J7 TERM.lNATlON AND CLOSURE 

17,1 Terminalion, Tl,is AgJcemcn l Ill ay be 'lclmimrtcLi during Ihe Term hereor pursuant 
to Ihe provisions ot'lhis Article, Subj ect 10 ScclioJ1 J 7,5 below, upoll lcrminaliDn of IIhis 
Ag reemelJt, Ihe Cbarler Scho.ol shalJ cease 8.11 .opeml iorns , 

172 L,LL Terminal-ion ror Calise. I l,C 111 "), lerillinale Ihis Agrecl11c lllio r Cause prior 
10 Ihc ('n d nllhe Term, ill accorcin.l1ce with the proceciu l'es sci fOl'lil herein, Fnr purposes 
or th is SC:'clion, " e mtsC''' nH.:nll:~· 

http:there.of
http:ART1CLE.16
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D 7.2. ] Material bre ach of this Agreement, which may include, but is no! limHed 10, 
failure of EMS \0 provide Sefyjces as required by this Agreement, or any other lie! ()J 

ifai.1me 10 act by EMS which lmdermincs the jO'int purpose ofthis Agreemen1. 

17.2.2 IL. LC may lennin<Jle for cause only ifLLC has pTOvided EMS wrillen notice of the 
materia'! breach and has allo'wed EMS a reasonable periotl ill which to remedy such 
breach. A reasonab.le period for CUIe under this section shall not be ,less lhan sixty (60) 
dllYS. ]fLLC makes a good faith reasonable delerminationlhat EMS's remedja~ aellon is 
ul1satisfactory, LLC may lenninale the Agreement under this pBmgraph pursuant 10 the 
procedure sel forth in Seetion 17.5. 

17.3 EMS Tennilllalion for Cause. EMS may terminate this Agreement for Came prior 
10 the end of tile Term, in accorciance with the procedures set forth herein. rOT the 
purposes ofthis SeCtion, "Calise" meaDS: 

.I 7.iJ Malerial bre /len oft!iis Agreemelllt, 'wbich may include, but is not limited to, 
LLC's failure to adhere to the reasonable persorme.l, currijculum, program or similar 
n'!eo.l1lmendations of EMS with respect to the Charler Selmol, wlJlch EMS reasonably 
determines 10 be necessary for the implemenlatuon DIEMS's Program, LLC's faillJre tQ 
obtain waivers from thinl parties as provided for .illlihis Agreemenl which EMS 
rcm;onably dctl;)]mincs 10 be necessary fm the implementation of EMS's .Program, LLC' s 
failure 10 make payments as required by this Agreement; or any other failure which 
undennines the joint pmposes of this Agreement; or 

J7.3.2 EMS may terminate for cause DIll)' if EMS has provided written notice of tbe 
bleach 10 LLC and has aJlow·ed EMS 1) reasonable period! in which 10 remedy sllch 
breach. A reasonable penod for core under this section sha.1l not be less than sixly (60) 
days. If EMS makes a good fililh reasonable cie:leJminalioJ11iJai LLC's remedial action is 
unsatis factory, EMS may termina'te Ihe Agreement under this paragmph pursuant to the 
procedure se t forth in Section 17.5. 

17.4 Stalulcs or Legislative Changes. In lhe evenl lhat any enactment, repeal , 
promulgation or wllhdrawal of any federal , slale, or local law, regulation, oreourl or 
ailmin.islral'ive dccisioll or .order material I)' affects the operation or the Charter SchDol in 
confonnity wilh lilj s Agreemen1, or otherwise constitutes a vio.1ation of law, or olherwise 
has l! material adverse effect on EMS's abi~jl)' 10 operate Ihe Charier School, EMS or 
LLC may cJecll0 deliver wriHen nolice to the olher ofsucb changes and the resulting 
consequences, Upon delivery of such noLice, the parties shal.l promptly commence 
negotiations .i n good failh Tegarding a m Ullllally 3gJ'ceabJe approach (:iJ1clmling without 
1in~ilalioll, an amencimenllo tt.he Agr.eemenl) iO address the slatutory and/or legisla'tive 
changes. If despitc 511eb good failJI negotialions the paTlies arc rUlable lo agree upon an 
acceptab:le Hppronch 10 addJess tbe statulory sndJoJ'iegisJali ye changes., then either par!)' 
lIla), ekct to terminate Ihe Agreement wilholll further ob~jg<r1ion or iliability 10 Ihe -olher, 
by delivering wJilien nOliec of termination to Ihe other at Jeast one hundred ,eight y 080) 
clays 'in advance of t'he effcctive dale of' stlch teJl1lination, OJ in such .lesser t.ime as is 
reasonable under the circumst<U.lCes. Among other cvems, the fo regoi ng seelion applies 10 
acl ions tint ITW)' be made by the State DO'lrd oj' Education. Deparlmenl ()r 13c1ucGtion nnd 
t.h" , \(1\ isory COlllll1i,;sioll Oil Chmiel' Schue>!s. 

17.~ I cnniJlotion Notice' "nel Uther Termination l'r(1C:,5Iurc 

III 

http:reasonab.le
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17.5.1 Unless oilierwise ,expressly provided herein, each party shall give the olher pal1y at 
least ninety (90) days advance wrillen notice of a termination of this Agreement prior 10 

the end of its Term. 

J7.52 Notwithstanding any other provision in this agreement, each party shall use its 
good faith best efforts to avoid a termination of the Ag:reement, which becomes effective 
during the middle ofa schooJ year because of the disruption to the educational program 
and the stlldents. Therefore, ill the event this agreement is terminated by either paTty prior 
10 the end oflhe Term, absent unusllal and compel1ing circumstances, the tennination 
will not become effective unlil the end of the school year. 

J 7.5.3 In the even! of termination of this Agreement for any reason, EMS shall provide 
reasonable assistance to 1.LC for up to ninety (90) days after the effective date of 
termination of the Agreement, to assist in the closure of the Charter School and the 
transition of students. 

17.5.4 In the event LLC terminates this Agreement prior to the end of the Term, 
regardless oflhe reason, then LLC shall, for the duration ofthe Term, be obligated to 
reimburse EMS for all expenses iJ1curred by EMS 011 account of the leases and all other 
reimbursable items listed in Article 5. 

J7.5 .S Upon closure of/he Charter School, for any reason, the parties shall follow the 
closure procedures listed in Exhibil A. 

ARTICLE J 8 JNSURANCE 

18.1 Liability Insllrance 

18. J.l EMS, on behalf of the Charter School and the District, shall sec ure and maintain, 
insurance, including, but not :limited to gencralliability insurance coverage for bodily 
injury and properly damage [OJ' the protection of the Charter School, the District, EMS, 
and their respective officers, directors, board members, employees, students, teachers and 
volunteers. Such insurance pol icies shall be issued by an insurance company or 
companies se lected by EMS and licensed to do business in the state of California. Except 
as otherwise agreed in writing by LLC and EMS, an sueh insurance coverage shall be 
primary insurance, with dcductibles or SIR's which are olltside the policy limits, and 
shall be occurrence based insurance (alld not claims made insurance). LLC shall pay 
directly or reimburse EMS for its pro-rata share of such cost. 

18.1.2 LLC shall require that its contractors, ifprov iding transportation or other services 
to the Chartcr School sball name the Charter School aud EMS, and their respective 
officers, directors, board me.mbers, employecs, and agents as additional insured under 
their respect ive commercial general liability and automobile liability insurance policies 
for pcrsonalinjury and property damage; and if such services arc provided directly by 
LLC rather than by con tracted serv,i ce, then slich persons shall be namcd as an addi tional 
insured under co rrespond ing LLC insurance policies. 

IS.I.3 The insurance policies maintained by eneh party pursuant t(l lhi~ Agrecillent shall 
hc cnuorscd to state Ihm coveragc shall not be su~pcndcd , voi ded. cnJJeekd. or reduced, 
in covernge or limits. except nncr thi rt y (30) dnys 1'1';01' ",rillen notice to ErvlS and I I C. 

II 
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' f1lc parties shall fllmish one another certi fied c{)pies oflhe insurance or ccrtificales of 
insurance which name one another as addi t'ional insured as additional insured aJld which 
demonstra te cOfilpliaJ)ce wilh Ihis AgreemelJ'l. 

18.'2 Workers' CompensalionlnsllJance, EMS, on behalf ofLLC, shaH secure and 
main tain workers' compensation insurance covering LLC employees and authorized 
volunteers, S'ucln jllSllrance polic ies shall be issued by an insurance company or 
compan.ies li censedi lo do business in the state ofCaMomia. LlC shall pay di rectly or 
reimburse EMS f OT its pro-ra la share of such cos1. 

IB.3 Coordination of Risk Management. The parties shall coordinate risk managemenl 
ac tivities with one another, which shall include the prompt reporting of any and all 
pending or threatened claims, 'fil ing of timely not ices of claim, cooperating fully willi one 
another in the defense of any claims and complying with any defense and reimbursement 
provisions of stale govemmental immunity laws and applicable illSurance policies. The 
parties shall give each other prompt wril1en notice of any claim arising out o r the 
opernlion of'1he Char,leT School. Ne,ither EMS nor LLC shall compromise, settle, 
nego tiate or otberwise affec'l any disposition of any claim or poten ti al claims asscrted 
against il to the ex lent such claims are insured by or thro ugh tile other party, wilhout the 
approval of the o'iher party. 

A RT I CLE 19 CONFIDENTIAL AND PROPRI ETARY INFORMATION 

19.1 Propr ietary Marks and Intell ec tual PrODCJ1y. LLC acknowJedges and agd'ces as 
follows: 

19,1. 1 EMS owns ilnd h~s @1I proprie tary righls ill and to the name "Opportun ities For 
LeamingSM", including bu t Do t li mited to, all traciemal'ks, 'trade names, serv ice marks, 
industrial designs, insignjas, logos, and des ignati ons (as p resen't ly or hCl'cartel' comprised) 
jn cOJmec tion therewith (the "Pmprielary Marks"); 

19, 1.2 EMS also has deve.loped, purc based and owns curriculum rnatclials, sortware and 
other inte ll ectual pmperty 10 be used in connect ion w ith the opera t'ion of' the Charter 
Schoo l, including bUI notlimi led 'to all copyrights, patenls, source codes, tech nology unci 
trade secrets (as presently OJ lIereaft er comprised) ill cOlmeclion t.iJerewi'th (the 
·'.I nte,lleclllal Property'); 

19, 1.3 ElVIS has extcm ;ively invested jn deve loping ami improY illg the Proprie lary Marks 
and 'In,tcllec tual Properly and in marketing, refini ng, adve rtising, promoting and 
publicizing tbe same, all ofwhi ch have become we ll and favorably known to the pubLi c 
throug hou t the United Stales and e lsewhere, and, as a rcsult of such efrorts, EMS has 
acqu ired a valuable gooc1wil11hereil1; and, 

t9, 1,-1 The publ ic has and wi I.! come 10 assoc iate sa id P roplietary Marks ancl lntcllectual 
"ropeny cxclusil'c l), wi th 1':.vlS and the sc rvices offcJ(:d and rendered by EM through 
the vnriolls Opport unit ies For Lem'n ing chartcr schools. 

l'l," V"liditv and Usc or Propriet3ly}vlarks and InlelleetuaU)ro l~ U C hereby 
uc hnoll l<:edges the va lidit) of tire Propr ietary IYlurk s and IllIcllcc tual Propert )' Identified 
:iI'''1C ,lIlei "c~no",kdg" s tlmt ,a rne arc Ihe ,ok properl)' " f' 1' l'dS, 1.[ C. tlrr' Hl gh Ihe 

I ,: 
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Charter School, shall lilse such Proprielal)' Marks and lntelJei:lual Properly only for so 
long as the riglJl and license grllnled heJe remains in force, and only in connection with 
the operalion oflhe Charier School wilhin the District, in the manner and for the purposes 
specified in 'Ihis AgTeemenL LLC, shaJ.inol, either durlng or after the term of this 
Agreement, do anything, or aid OT assist any olher party to do anything, which would 
infringe upon, haml, or contest the rights of EMS in any oflts Proprietary Marks and/or 
h11elleelual Property, or in any other mark or names which incorporate the words 
"Opportunities For Leam;ugSM". :LLC shaH .001 use any mark or name other than as 
ilerein licensed in conneclion with tile ,w nd-wct of tile Chaner School, and shallllo l place 
any name or mark olher than the names or marks originally appearing Ihereon, on any 
malerial s obtained from EMS. LLC Jllrlbea'llgrees that allY additional rights that may 
develop ill any oJEMS's Proprietary Marks and/or Intellectual Property in the fU lure, 
whether as trade IjameS, trademarks, service ma rks, Dr copyrighted malerials, shall inure 
and accrue 10 the benefit of!;;MS. 

19.3 License. Subjecllo Ihe lerms and c'()lldi li ollS contained herein, EMS hereby grants 
to LLC, and LLC hereby accepts from EMS, a non-exclusive license 10 use the 
Proprietary Marks and Intel/eelllal Properly dming the Term for the Iimitea purpose of 
establishing and operating the Cbarler School. 

19.4 Designation ou Charter School. Subject to the terms and conditions contained 
herein, the CharleT School shal! be operated, advertised and promoted uneler the 
designation "Oppo.rlUJ1i! ies For Leam~iJ1gSM" or under any other llame or nailles as EMS 
may from lime 10 time designale, am1 under JlO olher name or designation whatsoever, 
and without the add.ilioll of any prefix, suffix or allY other name or names; 
notwithstallding the foregoiJlg, LLC may refer to the Charter School as the 
" OppoI1unities For LeamingSM Charter School - Stockton." 

19. 5 Prohibitions Oll Use, LLC agrees nOl to interfere in any manner with or a l'tcmplto 
prohibi t the use of the Proprietary larks and lntellectual Property by any other e.ntity. 
LLC fm tller agrees to execute any and a.ll olher necessary papers, documents, and 
assurances to effecillale Ihis purpose and agrees to cooperate fully with EMS or its agen ts 
in seeming all necessary and req u'ircci authorilY from any Secretary ofStatc, li censing 
alJthor ily, or any Dlher state o r federa l !lutiJorily 10 the use of the PropJietary Marks and 
lnlellcctwal Properly wJJerever needed . The grant oJ the License pursuant to this 
Agrccment, does not granl exclusivit y of territory or 'Use to LLC, 

J'l.6 Ownership o fhoprielllL\clrrformfit ion. LLC ag.rees that EMS shall own Hll 
copyright and olher proprielary rigihts 'in and to the Propriel81Y Marks and intellectual 
Property, incJ'lId ,ing b ut not Limited to all instructional materi als, training material s, 
curricu lul11 and lesson plans, and any oUler materials developed by EMS, its employees, 
agent s or subcontractors, or by any indi vidual employed a t the Chm1er School , including 
I LC or DistJict employees workin g for, Dr s upcrv.isec\ by, EMS, which mc deve loped 
during the Term of thi s Agreement or any renewal Terms hereof EMS sha ll have the sole 
and exc lus ive right 10 license s uc h materi a ls l'o r use by other school dis t.ricts Dr 
c us t om cr~, or to modi f) ancl/or se ll such rl1at~rials to olher school dis tr icts and cllstome rs. 
I ' ~I S rna) disclose SllCh proprietary info rrna'l ion, incl uding that whi ch is currentl) in 
L'" i·; tL'nee as well as that " hi ch ma y be crea ted in the ruture. Li .C shall take iJiI Jl1e,',surcs 
rl' ~lson (lb l y nccessary' tD as~ ur l' IJlal n(lll L: of' its rH..'r:.->unnd or agen ts dist! o~c. pu bli sh. 
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copy, transmit, modify, alter or utilize the Proprietary Marks and Intelleclual Properly 
without EMS's prior written consent. 

19.7 Unauthorized Use. LLC shall promptly report to EMS any unauthorized use of 
EMS's Proprietary Marks andlor Intcllecl1ml Property tbaleomes 10 its allention in any 
manner whatsoever. lfreguesled by EMS, LLC will cooperale witb EMS in precluding 
unauthorized usc of EMS 's PJ'Oprielary Marks and Imellecllial Property, or any 
confusingly similar mark or propcJ1y. 

19.8 AUomcy-ln-Fact. LLC shall execute and deliver any and aJl assignments, 
instruments .and documents and take any and all other actions to ensure that the 
Proprietary Marks and lntellecllial Property shall belong free of charge and exclusively to 
EMS (or any other entity designaled by EMS). LLC hereby irrevocably designates alld 
appoints EMS as its agent ano altomey-ill-fact '10 act on its benefit to execute, 
acknowledge, deliver, and fiie (and to swear to such execution, acknowledgement, 
delivery and filing of any and all instruments, documents and agreements and to perform 
any and all other acts and deeds deemed necessary o_r des_irahle to further the purposes of 
this Section 15. Such power ofattorney shall be irrevocable, coupled with an interesl and 
shaH survive the dissolution of LLC 

19.9 ConfidentiallnfOimation. 

] 9.9. J LtC acknowledges and agrees thaI during the Term, it will have access 10 certain 
confidential information of EMS, including but nollimiled to confidentiaj or proprietary 
bus.incss information, cllniculmn materials, software, propel1y rights and data, know­
how, trade secrets, clistomer and vendor lists, suppJier and distributor jists, billing 
practices and procedures, operaling manuals and procedures, pricing policies, operational 
methods, markc,ting plans OJ s trategies, financial information, budget information and 
procedures of EMS ("Jthe Confidential f0J1113ti on"). 

»9.9.2 From and afterthe commencement orthe Term, LLC shall keep secret and retain 
in strictest confidence aoel shalillot use for the benefit of itself or others, all or any oflne 
Confidcntial 1nformation. 

19_9.3 Promptly following the tCTmination of this Agreement for any reaSOJl, LLC shall 
immediately deliver to EMS all Confidential I nforma l.i on .in its possession, togelber wi-tn 
alll1ote5, records, memDraTJCla, correspondence fil es and other papers, magne tic 'tapes, 
sofrware, d.iscs, mnnuals and other information in any form relating to EMS (including all 
copies of these materi als). t .LC acknowlcdges thatil does not have and cannol acquire 
any rights to these llliJlerials. 

19.) 0 Fm1iler ObligatiDns foll owing Terminalioll. Upon lemlinatioll of tlli s Agreement 
fb I' any reason whatsoever, LLC shall immediately and permanently discontinue the use 
of any and all of the Proprietary Marks andlor lntelleetllal Pmperty, or any marks, names, 
or indicia which in ·the opi nion ofFM S arc coufus ingJy s imilar thereto, or any olher 
ma lcrials whi ch may in allY way -indicate or tend to indica Ie tha t LLC ,mel/or lhe Charrer 
Schoo l is or was in way associated with EMS. At such time, LLC sha ll 3130 immed iately 
fi nd pcnnancnlly remove or destroy or rerum to EMS, 21 1EMS 's op·lion. al LLC 's 
expense, a ll curricu lum materials, software, si gns . stnlio nary. letteriJeads, forms. prill1cd 
maltel' , l) rOl1l ot ion ~l 'l di sp!;IYS , .alld othel' t1) ';ltc: r i8 Is cUll iaining the Propri C l ~ H)' IVlurks tlnd,'Ol 

1.1 
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the lntellec tual Property. tLC shall, at sLlch time, a lso immediately and permanently 
discontinue any use oflhe name " Opportunilies For Learning", or a confusingly similar 
name thereto ill connection wilh the opcration of a charier schooL 

ARTICLE 20 DlSPIJTE RESOLUT.lON PROCEDURE 

20.1 Mediation. ln the evenl thai all)' controversy claim or dispute between the parties 
~rises relat ing 10 Ihe terms of this Agreement, oj' the breach thereof, the pm1ies hereby 
agree 10 initially attempt to seId e such disputes by a non-binding mediation, before a 
single neutral medialor (the " Mediator"), administered by J .A.M.S.IENDlSPUTE. The 
Mediator shall be assigned at raJ1dom by .l.A.M.S.IENDJSPUTE and shall take place 
within Los AJ1geles County. 

20.1 .1 The mediation shall commence wilhin forty-five (45) calendar days from the date 
of lhe rece ipt of the Mediation Demand sen! by the aggrieved party ("Receipt Date"), and 
shall be concluded no laler than sixty (60) calendar days from the Receipt Date. In 
determining the Receipt Date, the notice provisions of this Agreemen t shall apply. 

20. .1 .2 The administrative costs of conducting 'tlile mediation shall be shared equal ly 
between the parties. 

20.2 Binding Arbitration. In the eventlhatlhe parti es are unable to resolve any displl te 
regarding Iela·ting to "tIle te.rms of this Agl'(!emen1t, or the breach thereo l: thro ugh non 
binding mediation pursuaJJ1 to Section 20. l , a bove, such dispute shaH be determined by 
binding arbitration in accordance witllthe rules of J.A.M.SjENDlSPUTE. The pm1ies 
may select any third p3l1y 3r'bitrator, inc luding a retired jurist, or other independenl party. 
Any determination oflhe arbi Ira tor shall be binding on the parties, and may be entered in 
any cour1 with pTOperjurisclicti on rOl" enforcement lhereof. The costs o rthe arbit ra tor 
shall be borne equalJy by the parties. 

ARTICLE 2 1 MISCELANEOOS 

2 1.·t Standard oflnterpretalion. Except as otJler wise provided herein, the parties sllall 
perform aJJ actions required herein in a reasonable and time ly manner. 

2 1.2 Notices. A ny and alII no lices, demands o r other communicatiolls req uired or 
c1csirccl tD be g iven hereunder by any pmty s ball be in writing and shall bc va lidly g iven 
or made 10 wlo'ther part y if se rved eitheJ personally or, if deposited in the Unites States 
maH, ec rti lied orTcgistercd, pos tage prepaid , return receipt requested . H such notice, 
demand or other commmmicati on bc served persona lly, service sha ll be conclusively 
deemcd made a t tJle lime of s uch personal service. Ifsnch notice, demand or other 
communicat ion be given by mai l, such shall be concl usivel ), deem ed given .rorly-eight 
(48 ) hours aJier the deposi t the reof 'in the United States mail , addressed to the party to 
IVhom suc h nOlice, demand or ot her communica ti on is 10 be given as hereinal1er set lorlh . 

2 t.4 Govcrning Law and Construction . T hi s Agree ment s hall. in all respec ts. bc 
govem cd by the laws orthe S t3tC of Cal ifo rni a app licable to agreements exec uted and tu 
I,c who ll v perfo rm ed within the Stnk o tTalifornia Nothing contained herem , h.1I1 be 
c(l ll <..; trllcd so as to t\.'qlli re the commi ssion (I f (U) ' 'let COJltJ~H)' to la w. and \ v l1 c l \;: \ v r Ih{; r~ 
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is any conflict between any provision con tai ned herein and any present or future statute, 
law, ordinance or regulation contrary to wh.ich the parties have no legal rigiltlo con tract, 
the laller shall prevail but the provision of this Agreement which is affected shall be 
construed and limited only to the extent necessary to bring it within the requirements of 
'the law. 

2U.5 Severability. The provisions of this Agreement are severable, and if anyone or 
more provisions shall be determined to be judicially unenfol'ceab.le, in who~e or in parI, 
the remaining provisions shall nevertheless be binding and enforceable. 

21.6 Arm's Length Agreemen t. This Agreement has been negotiated al arm's length 
and between persons (or their representatives) sophisti cated and knowledgeable inlhe 
mailers dealt with in this Agreement. Accordingly, any rule of law or legal decision that 
would require interpretation of any ambiguities against the party that has drafted it is not 
applicable and is waived. The provisions of this Agreement shall be intel]Jfcted in a 
reasonable manner to affect the purpose of the parties and this Agreement. 

21 .7 Entire Agreement This Agreement, together with the Chal1er A greemen1, 
constitutes the entire agreement of the paJ1ies with respect 10 the subject mailer hereof 
and supersedes allY and aJJ o·ther wrillen or omJ negotiations, understandings or 
agreements among the parties with respect to 'the .lights and obligations assumed herein 
and contains all ohhe eove'nants and agreements among the paJ1ies wilh respect to such 
rights and obligations. 

2 1.8 Binding Agreemen t. The par,ty's rights and obligations under this Agreement are 
personal and shall not be assignabJe. Subject to tlIe foregoing, each of the terms and 
provisions contained herein shall inure to the benefit of and be binding upon lhc panics 
hereto and their respective heirs, personal representatives, successors, and assigns. 

21 .9 Cumulative Remedies . No remedy conferred by any provisions 0[thi5 Agreement 
is intended to be exclusive of any other remedy, and each and every remedy shall be 
cumu lative and shall be in addition to every other remedy given herelll1der or now or 
hereafter existing at law or in equity. Except as otherwise provided herein, the elec ti on of 
Bilyone or morc remedies by any party, shall not constitute a waiver of the right to pllfsue 
other available remedies. 

21.1 1 Modifications. No amendment, change or modification of this Agreement shall 'be 
valid unless in writing, stating that it amends or modi:nes this AgreernCJ11, and signed by 
all o.f1hc parties hereto. 

2 1.12 Add.itional Acts. Eacb of the parties hereto shall execntc and deliver ~ny and all 
additiona l papers, docnments and other assurances and shall do any and all nc1s aml 
things reasonably necessary i11 connectioll with the perf01111aJlee of their obligations 
hereunder and to carry out the intent or the parties hereto . 

2 1. 13 COllntcrparts. This Agreemenl lTlay bc executed in one or mon.: counter- parts, 
each of wh ich shall be deemed an original , bill all of wh ich toge ther shall constitute one 
and lhe same instrumenl. 

2 1. 1 ~ \Va;'. cr . The wail er b) any pal1) 10 thi s Agrecment of the brc'a ,h of all ) pro \ isir'J) 
0(' thi s "\ f;.I"l'CITl Cn l :;; });I1I no t be deemed ~1 continuing wai ver Dr n w~l i ver l \[' an y '\u bs('q ut; !1t 
breac h. whether urlhe $l tlll !,.' or another pro\ l.') ion of thi s /\grec mcnl. 

http:unenfol'ceab.le
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21 .1 5 Capriolls. The captions appealRng at Ihe commencement .of the paragraphs hereof 
are descriptive .only and for conveniellce in reierence. Should there be allY conflict 
between allY Stlch caplioJ"a and ~he section at t he head of which it appears, the section and 
flot suchcaplloJl shall l:oJ"atrol1 and goyem jn the construction Oflhis Agreement ~i11e 
reference to pl.'IJagraplJ mrunbers iJerein shan be deemed to refer 10 ·the !lumbers preceding 
each section. 

21.16 Fore e Majeme. Neither party sh~l1 be liable if the performance ofmny pm1 or all 
oftlJis contract is prevented, delayed, hi:mder~ or otheT'l¥ise made impracticab.1e or 
impossible by reason of any strike, iIlood, riol, lire, explosion, war, act ofOod, sabotage, 
accident or any Dthe)' casually or C<luse beyond ei ther party's COIJ'lro.l and which cannot be 
overcome by reaso.nllble diligence and without un uSlJaU expense. 

21.17 N ondiscliminaliDn. EMS covenants and agTces lhat it shall not d iscliminale 
against any person or group thereof upon the basis of race, color, religion, sex, ancestry, 
p.bysiclll handicap, marilal status OJ national origin in tllC .operation of the Charier School. 
EMS shall comply with applicabJe federa l and state Jaws, ru]es, alld regulatiDns 
pertaining to nOlldiscriminataon of ihirillg and employmenl, and as \0 admission of mad 
treatment orstudents. 

21.18 Jointly Drafted AgTeemenl. T he parties ac'kinow]edge tha'! this Agreement is the 
ploduct oftbe combined 111 l'o:ivcmenl and drafting of bOlh parties herclo and! 'tlial neither 
pm1y maybe coJlsidered or deemed) the primary d:ra.ft·er o[tlJe Agreement. 

17 
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IN WITNESS WHEREOF, HIe parties hereto have execu ted this Agreement as of 
Ihe day and year first above wJilten. 

Education Managemen1 yslEMS, Inc ., a California Cor.por.ation 

John .Hall 

PresideD! 

Dale 

EMS-WSH, LLC, a California Limited Liability Company 

By: Date 

TitJe: Member of tlle Board of Marnagers 

EMS-WS H, LLC, a California Limited Liability Company 

Lvt~£ u'xQ<-,~ 
By: Wi lliam Rivera Date 

Tine: Member of the Hoard of Mallagers 

IX 
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Exllibit A 

Char,ler Pclit.ioll 

I () 
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Exhibit A 

CHARTER AGREEMENT 

(As referenced on page 2, ARTICLE 1, Section 1.2) 
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Exhibit IB 

EMS Services 

(a) Pl'Ovide 0pPoJ1uniUes for Learn ing Academic Recovery educationa l program th~1 ;s 
specifically designed for drop ouls and at risk youth and mee~s all reguireme11'ls onhe 
charter agreeme.l1t between LLC and the Willliam S. Hal1 Unified School Di str.ici (the 
Academic Recovery Program), 

(b) lmplemenl, as deemed necessary, a leadership development program and youth 
impac t program (Extra Programs), 

(c) ldentify and produce curriculum and illstTUctional materials for the Programs 
(including aJl above OpPol1unities for Leaming Programs) (see cosl allocation .in 
section 8.5), 

(d) Train LLC teachers and instructional aides in delivery of lhe Programs to sll1denlS, 

(c) Provide adminiSlrative support staff to assist Charter School , 

(I) Provide all human resources services needed by LLC, including but nOllimited '10 

advertising for and recJuiting teachers and instructional employees, screening 
prospec tive new employees, mak ing staffing a nd employment recommendations to 
LLC, planning and conducting team building events for LLC staff, alJd coordinating 
aJl employee bene fi ts, 

(g) Provide computer for use of each teacher (see cost allocation in Article 6), 

(11) Provide adminislrative services needed ror operation of the school, includ ing program 
devc]opment, facilities management and management ofday to day operations, 

(i) Obtain waivers as may be necessary for operation of the charter school's mul ti·· track 
calendar, 

(j) Provide all accounting services, including all bookkeeping and accounting services, 

(k) Arrange for an annual audit of the charter school to be perf01'med by an andi ting firm 
approved by LLC, 

(I) Provide 'to LtC the fo ll owing repons: monthly report of expenses incurred for 
reimbursement, momllly ADA reports, repor ts reqll:ired for the sponso ri ng DistJicl 
and California Department of EcilicaliolJ, J20D budget reports, j 18 and 19 fi lings, and 
yeaJ to date budget vaJiance reports. Upon reasonab le request, EMS shall provide 
additional fina ncial data and othcJ data cOllceming the chaner sc hool to LLC in a 
rormat and stnlcturc reasonab ly directed by LLC. 

(m) Loca te and secure faciliti es adequate to meet the needs of the chartcr school and the 
Program, lease or otherw.ise contract with th ird parties for th(' lise or faciliti es fo r 
school purposes, 

(n) I'ro\ ide all properl y managem~nl se rvices needcd to mai ntai n Ihe cllaTlCr school' s 
k: Cl rll ing ct:llt ers and 10 keep the karning centers .i ll c!cn ll and professiona l {)rdcr ~1ll(.I 
rcp~1I r. 

2(1 
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(0) Furnish all learning centers with adequate desks, chairs, books, book cases and other 
furnishings appropriate to maintain the learning centers' clean and professional 
appearance and suitable [or the conduct of the charter school (see cost allocation in 
Article 6), 

(p) Provide computers for students in each learning center with lnternet connections and 
printing capabilities (see cost allocation in Article 6), 

(q) Procure all insurance needed for operation of the charter school (see cost allocations 
in Article 18), 

(r) Supervise the providing of special edllcation services, 

(s) Periodically, as requested by LLC, arrange for independent assessments as described 
in thc Agreement performed by Dr. James Catterall of the UCLA Graduate School of 
Education (see cost allocation in section 7.4). 

ci 
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SERVICES AND PROPERTY AGREEMENT BETWEEN EDUCATJON 

MANAGEMENT SYSTEMS.1NC. AND EMS-BP, HC 

This SERVICES AND PROPERTY AGREEMENT ("Agreement") is made and el11ered 
into and effective, July J, 2009, by and between Education Management Systems, Inc., 11 

California corporation ("EMS"), and EMS-BP, LLC, a Calilomia Limited LiabililY 
,Company {"LLC") with reference 10 Ihe foJlowilllg: 

RECITALS 

A. EMS provides manl'lgementand other scnices to £narler schools and has 
expeltise in home schoolllDg and in providing educaliOtwl services 10 at risk students 
using independent study iDslmctionaJ modalities in its Oppo.rtunities For LearniDg 
program; 

B.. LLC was cr·ealed 10 develop Dew ways 10 educate children within the public 
school syslemthrough the establishment 01 and/or opemtion of charter schools; 

C. On July 1, 200] the Baldwin Park Unified Scbool District approved the petition 
for charier submitted by LLC to operate an Opporhmities For Learning charter school 
serv,ing at r,isK studenls; 

O. The charter petition sets forth the govemanc.e structure Jor the charter school and 
provides, among other things, that the management and clay-Io·day operation of the 
charter school may be delegated to ootside pm1ies, including, but not limited to EMS; 

E. LLC desires to cOJJlract for services, including school management, propeJty 
management, accoW11illg and human relations services, 10 assist it in the operation of the 
charter school ; 

G. EMS owns intellectual p.rope:rty, including its p.roprielary name, Opportunities For 
Learning, and curTicllJum for mc in irmiepenclent s·tlldy modalities that LLC desires to use 
in its cilMer school programs; 

H. EMS has leased certain improved rca] properly and furnished the real property for 
lise as chmter school learning centers and LLC desires the lise of said facilities for its 
charter schoo l; 

I. Tile parties intend 'thaltlle 'terms ofti1is Agreemcm shall be consistent with the 
terms of the charter petition approved by the Baldwin Park Uni fled Sellool District ; and 
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NOW, THEREFORE, tlle parties hereto agree as follows: 

ARTICLE I RELA11ONSHlP 

l.J Services and Property Agreement. 'Under this Agreement, LLC hires EMS and 
EMS hereby covenants witbtbe LLC to perform ·the duties hereinafter described. 

1.2 Charter Agreement. TIle parties understand and aCKnowledge that Lt C is bound 
by and subject to, alltbe terms and conditions ofthe Charter Agreement between LLC 
and the Baldwin Park 'Unified School District (hereafter referred to as the "Dishic!"), 
whicb cbmter was approved by the District on July 01,2001 (hereafter referred to as the 
" Charter Agreement") and that by entering into this Agreement, EMS's services shall 
comply with the applicable terms and conditions of the ChaJier Agreement. A copy oflhe 
Charter Agreement is atillched as Exhibit "A" aJ1d is incorporated herein. Tbe 
Opportunities For Learning Charter School operated pursuant to the Cha11er Agreement 
js refened to as the "Charter SchooL" 

l.3 Independent Contractor. The pm1ies to this Agreement intend that: 

1.3. 1 The relationship between EMS and LLC created by tI~is Agreement is thai of all 
independent contractor, and! not a pm·tne.rship 0.1' ,employe.\'- employee or other 
relationship. No agent, employee, or servant of EMS shall be deemed to be the employee, 
agent or servant of LLC or the District. The manner and means of conducting the work 
pW'su3ntl0 th1s Agreement is under the sole contml of EMS and EMS wiJ.] be solely and 
entirely responsib.le for its acts and [or the acts orits agerlts, employees, servants, and 
subcontractors during the entire Term of this Agreement; and, 

J .3 .2 No agent, employee, or servant of the LLC shall be deemed 10 be the emp~oyee, 
agent or servant of EMS. LLC wil I be solely and entirely responsible for its acts and for 
the acts of its agents, employees, servants, and subcontractors during the entire Term of 
tbis Agreement. 

ART1CLE 2 TERM 

2. 1 Unless carlier terminated pursuant 10 this Agreement, the term ("Tenn") or this 
Agreement shall commence on July 1, 2009 (the "Commencement Date"), a1ld shall 
continue through June 30, 20 14 unless charter terminates p1:io1'. 

ARTICLE 3 SERV ICES TO BE PROVJDED BY EMS 

3.1 During the Tcrm of this Agreement, except as o therwise provided, EMS shall be 
responsible ror all functions that relate to educational services, facilities management .. 
hUI11<l11 resources management, administration find 0pcJation of the Charter School , as 
requi red by 1he Charter Agreemen t (hereaJ\er ref'ened to as the "EMS Services")' Such 
se n ices are morc particularly identi fied on ICx hibi·t ·'Fl." wl1ieh is a ll ~ch ed hereto. and 
ineorporo leci here in . 

http:responsib.le
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3.2 In additioll, EMS shall locale and Jease Oil behalf oflhe Charter School, for the 
duration of the Term, faci Ii ties in which the ChaTter School can operate its learning 
centers as described in Artic le 5, 

ARTICLE 4 EMS COMPENSATION 

4.1 On the 5th day of each calendar mOllth during the Term ofthis Agreemcnt, LLC 
shall cause to be paid to EMS a monthly fee for the EMS Services, The monthly fee shall 
be ca lcu lated based upon the number of students enrolled inlhe Charter School learning 
centers operated by EMS in the given month, LLC shall pay EMS the amount of Twelve 
Thousand One Hundred Twenty Seven Dollars and Fifty Cents ($12,127,50) pel' month 
per lemlliog center, when the cenler enrollment has reached or exceeded I SO students foJ' 
the first year of Ihis Agreement The fee shall be prorated at fifty percent (50%) upon an 
enrollmenl of 75 or more students, The monlhly fee shall increase by five percent (5%) 
per annum in each consecmive year unless otherwise agreed to by the pat1ies in wtiting, 
The monthly fee shall not exceed 15% of the total revenue uf the charter, The monthly 
fee will be in addilionto LLC's obligation to reimburse expenses as provided in Article 5 
below, 

ARTICLE 5 REIMBURSABLE LEASE EXPENSES 

5, I LLC shall reimburse EMS or pay dirccdy any lind all renta ls (including common 
area charges and other charges assessed directly by the .landlord as part of each respective 
lease) advanced by EMS for the use of cornmercia1premises for charter school leaming 
centers, EMS has entered inlo and shall maintain for the benefi t of Charter School, leases 
of commercial rea l properly and office space 10 provide learning centers for the students 
ofl he Chat1er schoo l. The learning centers are all llsed fOT CharIer School purposes, 5.2 

LLC shall also reimburse EMS or pay direclly al.l expenses for utilities, including 
telephone, power, water, 'trash and other utilities used ill conncction with the foregoing 
learning cenlers, 

5.3 LLC acknowledges thaI prior to entry into this Agreement, it has reviewed or was 
provided oppotiuni ty to review leases for each of the learni ng centers in which il 
currentl y operates, LLC may, 0 11 reasonable notice 10 EMS inspect the foregoing leases, 

5.4 LLC acknowledges that the terms of certain of the leases li sted above may expire 
or terminate prior to the end to oftlle Term of this Agreement. In such event, EMS agrees 
to locnte and secu re, on behnlf of the Chmiel' School, sui table rep lacement premises, 
EMS will obtain the prior wri tten approval of LLC before add.iltg or subtracting the 
number or learning centers devoted to the Chaner School. 

Alrl lCLE 6 FACILITIES 

6, I EtVIS , on bchall'o l' thc Charter School. shall be respollsible for the identitl c: tt io l1, 
IOC e)ti ull anci acquisiti cln oj' ~pacc for the ChaneI' School (the 'Chark r Schoul Site") , 
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6.2 The Chalter School Si te will meet the state and local safety standards. TIle 
Charter School wi 11 use facilities that meet all city or local ordinances for the health and 
safety of ils faculty and students. Facili ties wi ll be selected on the basis of iclentifkalion 
of areas where the greatest numbcrs of potential students can be served. 

6.3 EMS shall be responsible for the purchase and installation of technology 
(computers, modems, ancl phone units) integral to the Charter School. LLC will pay 
directly or reimburse EMS for these costs . 

6.4 EMS shall be responsible for furnishing and maintaining for the Charter School 
Sites, appropriate and sufficient tables, chairs, materials and supplies to conduct the 
Charter School. LLC will pay directly or reimburse EMS for these costs. 

6.5 EMS will secure insurance reasonably suitable to protect the Charter School for 
personal and property damage caused by hazards at the Charter School Site. LLC will 
pay directly or reimburse EMS for their allocated pOJtion ofsucb expense. 

6.6 EMS will ensure that, at a minimum, each of the learning centers are open to 
Charter School teachers and Silldents from 8:00 am, 10 5:00 p.m. (closed one hour for 
lunch), each day, a ll year around, exc.luding weekends and holidays. 

ARTICLE 7 DATA AND ASSESSMENTS 

7 .1 EMS shall provide information to the LLC governing board sufficient to enabJe 
the LLC governing board to monitor the educational performance and efficiency of the 
Charter School. 

7.2 EMS sha ll make available to LLC the following repoTls: monthly report of 
expenses incurred for reimbursement, monthly ADA reports, reports required for the 
sponsoring Disu'ict and Califol11ia Department of Education, J200 budget reports, )18 and 
19 fi lings, and year to date budget variance reports. Upon reasonable request, EMS shall 
provide additional financial data and other data concerning the Charter School to LtC in 
a forma t and structure reasonably directed by LLC. 

7 .3 LLC shall have the right, upon fifteen clays notice to EMS, to conduct an audit of 
EMS 's financial and other records relating to the operation of the Chart er School. LLC 
shall pay the cost or such all audi t and such audit may be performed by any Certified 
Public Accoun tant of LLC's choosing. 

7.4 Whcn requested by LLC, EMS wi.ll contrac t periodically with James CatteraJJ , 
Ph.D. of the UCLA Graduate Schoo l of Education to conduct an independent evaluation 
of the Charter School. The results of Dr. Ca tterall's eva luation will be provided to LLC. 
This i ndependern eva lua1io n wi IJ examine aspec ts of the Chalter School ' s effectiveness 
and quality orthe Program. A t a minimum, the eva luation will evaluate progress toward 
achie ving the goals of the Charter Schoo l. The evaluaLion wilJ use both quaLitati ve and 
quantitati ve data. The evalua tor will anal yze standardized test data and incorporate the 
res ults into the evaluation . In addition, the data relating to basel ine student Performance 
I'''' ns; educati onal and commL1nity agency services renderccllo the Charter School 's 
st uclent s; and cnl'OlI lllcnt . academi c and at te ndance records lVill be ~mal\'zccl . Qualitilti\'c 
,ja la \\ ilt be \.' pil e-cled through structured Cln d ullsl ru<.:turc:d inlCry ic \vs 3J)I..1 qllcst ionnairl') 
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with Charter School staff, sludents, parents and community agency personnel. LLC shall 
pay directly or reimburse EMS for the cost of any Catterall evaluation(s) requested by the 
LLC. 

ARTICLE 8 EDUCATIONAL PROGRAM AND CURRICULUM 

8.1 EMS sha ll provide an education program (the "Program") to be used in 
connection with the Charter School's educational program. The Program shall be initially 
structured as follows: 

8.1.1 The curriculum developed or purchased by EMS shall introduce instruction in 
higher order skills as early as possible in the Program, ill order to offer interesting and 
challenging curriculum for the purpose of allowing students to progress as quickly as 
their capabilities will alJow. The Program will allow students to use the knowledge that 
they are accumulating in novel ways to facilitate problem- solving and skill development. 
Materials shall be designed in a language and formallhat are readily accessible, and 
students will be allowed 10 complete course work at their own pace, as the Program will 
be formulated based on an initial assessment of the student's skillleve1s in reading, math 
and other core courses. The key components of the Progrnm are as follows: 

8. 1.2 Studcnts will be required to concentrate their Jeaming eflorts on a maximum of 
one or two core subjects, in order to achieve greater depth oflearning in each subject and 
to focus the students ' attention on specific areas as a way to promote maximum 
efficiency for faster results. 

8.1.3 Students will participate .in independent study programs that wiJi allow each 
student to tailor his or her work pace 10 meet personalnceds and goals. 

8. 104 Students wi.II be placed in core subjects of reading, English and Math based on 
testeel achievemcl111evels. Advancement will be determined on actual mastery ofskiJls. 
Learning wi ll be thus focused on the specific skiIJs and tasks, which wi ll result in the 
maximum advancement in the m inimnm time. 

8.2 EMS shall implement the Charter School's cuniculum in 11 manner that is 
consistent with the Charier Agreement . 

8.3 The parties hereto understand and agree that an essential principle or the Charter 
School ' s operation is its J1exibility, adaptability and capacity to change in the interests of 
continual improvements and cfficiency and, furthcr, that the part ies hereto are interested 
in results and not inl1exible prescriptions. To that end, EMS may modify, aiter, change 
anellor amend the Program or curriculum as necessary, wiHlOut the prior approval or 
consent ofLLC. . However, LLC shall Tcceive wTittcn notice of any material changes to 
the charter school curriculuill. 

84 EMS shnll ensure thm the Charter School , including its curriculum, will bc 
nonreligiolls, nonsectarian and shall not illegally discriminate against any s tudcnt on the 
bas is of race , creed, color, sex, national origin. religion. ancestT)" age, dis[.,bility, special 
need. marital status or citizenship. 

8.5 LLC shall pay dircc·tl y or reimburse I ~ MS lor the cost o r' a ll curriculul1ll11 iltclla ls. 

) 
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ARTICLE 9 MANAGEMENT OF THE CHARTER SCHOOL 

9.1 The Charter School shall be managed under the ultimate authority orthe LLC 
through indi viduals designated by the LLC. Un.less alld until other individuals are 
desigllated, the LLC has designated John Hall to serve as President and Joan Hall , Jamie 
lIall, and John Hall Jr. to serve as Vice Presidents. The LLC has engaged William 
Toomey to serve in the capacity as Deputy Superilltendent of Educational Operations. 

9.2 Except as may be provided in Article 16 (Indemnification) EMS 5ha11not be 
liable \0 LLC for any loss or damage sustained by LLC, unless the loss or damage shall 
have been the result of Ii'aud, deceit, gross negligence, reckless or intentional misconduct, 
or a knowing violation of law by EMS. EMS shall perform its duties in good faith, in a 
manner it reasonably believes Lo be in the best interests of the Charter School and wi th 
such care as an oJdinarily prudent person in a like position would use under similar 
circumstances. 

9.3 EMS is not obligated to devote all of its time or business efforts to the a:ffairs of 
the Charter Schoo.1. EMS shall devote the time, effort and skill reasonably necessary for 
the operation oflhe Charter School. 

9.4 EMS and its officers, directors, shareholders, partners, members, agents, 
employees and/or affiliates may engage or invest in any business activity of any type or 
description, including, without limitation, those that might be the same as 01' similar to 
the Charter School's business and that might be jn direct or ind.irect competilion with the 
Charter School. Neither the LLC, nor the Chm1er School shall have any right in or to 
such otber activities or to the income or proceeds derived there fro m. EMS shall not be 
ob li gated to present any investment opportunity or prospective economic advantage to 
LLC, even i r tbe opportunity is of the character that, if presented to LLC, could be 
invested in by LLC. LLC acknowledges that EMS and its affiliated entities own andlor 
manage other businesses, including businesses that may compete with the LLC and for 
EMS 's time. LLC hereby waives any and all rights and claims which it may otherwise 
have against EMS and its officers, directors, shareholders, paru,ers, mem bers, agents, 
employees and af1iliates as a result of any sllch competitive activities. 

9.5 Notwithstanding that it may constitute a connict of interest, EMS may, and may 
callse its affiliated entities to, engage in any transaction (including, without limitation, lhe 
purchase, sale, lease or exchange of any property, the lend'ing of any money or propert)' 
to LtC and/or the Charter School or the rendering of any serv ice, or the establishmen t of 
allY salary, other compensation, or other terms of employment) with the Charter School 
and/or LtC so long as (a) sllch transaction is not expressly prohibited by til.is Agreement; 
and (b) the terlJls and conditions of such transaction, on an overall basis, are fair and 
reasonable to the Chmie l' School and/or LLC and are at least as favo rable to the Charter 
School an(V or LLC as th ose that arc genera lly available from persons capable or 
s imilarly performing them and in similar transactions between parties operating at arm' s 
length; and (e) arc approved by LLC's Board of ~il anagers . 

'l .6 In addit ion to nnv other duties or obligation of liMS ar is ing under tll is ilgreemcnL 
I ': \ I ~ , 11<111 ell , lIre th ' lt. ill the event thaltl ,c LLC sh,ll l close a d wrter seho,,1 or'cmied by 
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it, all applicable legal requirements established by the California Department of 
Education or other government entity shall be met. 

ARTICLE 10 STUDENT ADMISSION AND STANDARDS 

10.1 EMS covenan ts that admission to the Charter School shall be open to studen ts on 
a non-discriminatory basis without regard to race, color, religion, national origin, creed, 
sex, etllnicity, sexual orientation, behavior, age, ancestry, special need, or proficiency in 
the English language, income or academic acbievemem, except as otherwise allowed 
under California law. 

10.2 Expu lsions will be made on the advisement of the Board of Managers of LLC. 

ARTICLE I J PERSONNEL AND TRAINING 

I 1.1 LLC shall employ alJ certificated personnel of the Charter School and non-
certificated personnel, such as InstTuetional Aides, that work in the learning centers. LLC 
shall have ultimate authority for the selection and removal of certificated employees and 
non-certificated employees ofLLC (Chartcr Schoo l Employees). 

11 .2 EMS shall recruit, screen and recommend cerlificated and non-certificated 
individuals to LLC for employment by LLC. 

I 1.3 All Charter School Employees shall have the experience and knowledge 
appropriate to the position for which 'they are employed; 

I 1.4 All Chartef School Employees shall meet standaJds set forth by California law, as 
applicable and such Employee's particular job description. Certificated employees sha ll 
mect requirements orlhe California Commission on Teacher Credent ialing. 

I1.5 When necessary, LLC shall work with EMS to obtain State Department of 
Educati on waivers and shalllVork with EMS to expedite the cel1ification process or 
alterna tive accreditation for aJl new or out-or-district personnel. 

11 .6 EMS shall provide training in its methods, cuniculuJ1J, program, and technology 
to all teach ing personnel. Such training shall be at LtC's expense, and may be held off­
site, at locations selected by EMS. EMS wiJl also provide team bui lding even1s, at LLC's 
expense, for the benefi t ofLLC employees. 

11.7 EMS will administer health and retirement benefits for LLC's employees, 
incluciing al l certifica ted and non-cel1ificated starr. 

11.8 LLC acknowledges and agrces that John Hall, Joan Hall , Jamie Hall , John Iiall Jr. 
and Wi lliam Toomey may have employment re lationships with both EMS and LLC. 

11 .9 Persoll nel Policies 

I 1.9.1 EMS and LLC shall comply" ilb all app licable federal and stale laws, concerning 
employee \\ elfare, saJ'ety and heallh. including, withont limitation, Ihe reqniremenls of 
k ckral la\\ to r a drllg free \\·o rkplace. 

7 
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11.9.2 Neither EMS nor LLC will illegally discriminate against any employee or 
applicant for employment on the basis of race, creed, color, sex, national origin, religion, 
ancestry, age, disability, marital status, or citizenship, in its recruitment, se lection, 
training, utilization, termination or other employment-related activities. 

ARTfCLE J2 SUBCONTRACTING OF SERVlCES 

12.1 Subcontracting of Services. EMS reserves the right to subcontract any and all 
services specified in this Agreement to the District and/or to public or private 
subcontractors, as perm itted by law. 

12.2 Locati on of Perfonnance. EMS reserves the right to perform non-instructional 
functions, such as purchasing materials or developing cunieulum, off~site at EMS offices 
or remote locations, unless prohibited by federal , state laws, rules, or regulati ons. 

ARTICLE J3 SCHOOL YEAR 

J 3.1 School Year. The pm1ies hereto agree that the Charter School shall be in session 
at least two hundred [011y (240) days or more between July 1st Bnd June 30th of each 
calendar year. 

13.2 Calendar. Notwithstanding the above, the parties understand and agree that the 
Charter School w.i ll have a year-round, multi-track, staggered start ca lenciar for the 
Programs, or, as necessary, any other calendar that would improve the deliver)' of 
instruction to students. 

ARTICLE 14 STUDENT PRIVACY 

14.1 Fami ly Educational Rights and Privacy: Act. LLC shall instruct the Dis trict to 
dcsignate EMS and it s officers, cmployees, agents and representat ives as having a 
legitimate educational interest such that they are entitlcd to access 10 educat ion records 
under 20 U.S.C.A. I 232g, the Family Educational R.ighls and Privacy Act and under 
applicable California information and privacy laws. EMS, its officers and employees 
shall comply with the Family Educational Rights and Privacy Act at all times. 

ARTICLE J5 WARRANTIES AND REPRESENTATIONS 

15. 1 Represental ions of LLC. LLC represents and warrants to EMS tllat : (i) it is an 
organization formed , existing and operaling under the laws of the Slate of California; (ii) 
it has full lawflll power and autho rit y to exeelllte, deliver and perrorm this Agreement, to 
incur the obligution; pro vided [or unde r thi s Agreemenl and to e0l11raet with 10MS for 
EMS 10 prov ide the services set forth in this Agreement 0 11 beha lf of the Chaner School 
(iii ) the infonnation, if an y, LLC has rurnished to E{'vIS conce rning LLC's finances, 
revenues, and st udent cnro llment is accurate and the latest info rm ation ava'il able nt the 
lilliC of the exec ution o l·l hi s Agreement , (i v) the execulion, del ive ry 3nel pcrf·C1 rI1l3nCe 0 1· 
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this Agreement by LtC is 11IOt a violation OT breach or any other agreement between LLC 
and any olher person or c;rnity. 

152 Representations of EMS. EMS represents and warrants to LLC that: (i) il is a 
Delaware corporation organized and existing under the laws of the State of Delaware; (ii) 
it has full lawful power and authority 10 execute, deliver and perform this Agreement, to 
incur tbe obliga\ ions provided for under this Agreement and to contract with the LLC to 
provide the se rvices set forth in this Agreement Oil behalf orlhe Charter School; (iii) the 
information, if any, EMS has furnished to LLC conc.eming the EMS's finances and 
revenues is accurate and complete and the la test information available al the time of the 
execution oflhis Agr,eement; ( iv) the excClJtion, delivery and performance of this 
Agreement by EMS is 110t a viola tion or breach of any other agreement between EMS 
and any other person or cnlity. 

ARTl CLE 16 JNDEMN IFl CATlON 

16.1 Indemni ty to Property or Per~ons. EMS sha]] indemnify and hold LLC and its 
members, managers, employees, officers, subcontractors, agents, representatives and 
authorized volunteers (wUeclively "the LtC Agents") barmless from and against any and 
all claims, demands, s uits, costs, judgments, or od1cr forms of liability 10 third parties, 
actual or claimed, ofwhat soever kind or character, including a ttorneys' fees, brought 
against LLC andlor the LLC Agents for injury 10 property or persons, occurring or 
all egedJy occ urring in, on Dr abo ut the Charter SellDol as a result of actions by EMS 
alldlor by its employees, officers, directors, subcontractors, representalives, and agents 
(coll ec tive ly "EMS's Agents") during the Term of this Agreemellt or any renewaJ periods 
thereof. Upon timely written notice from LLC, EMS shall defe nd LLC and/or the LLC 
Agents in any action or proceed ing brough t thereon w ith counse l reasonably acceptable 
to LLC. 

16.2 LLC shall i.rldemllify and hoJd EMSalid EMS's Agents harmless from and agains t 
any and all claims, demands, snit s, cosls, jmlgments or other forms of liability 10 third 
parties, actual or claimed, of wha tsoever kind or character, including attorneys' fees, 
brought against EMS anel/or EMS's AgeJ1ts for injury to property or persons, occurring or 
a llegedly occmrillg in, on or abollt the Charter School as a result of act ions by LLC 
and/or by I ,LC's Agents during thc TenJ1 01 this Agreemcn1 or any renewal periods 
thereof Upon timely writic il notice from EMS, LLC shall defend EMS aml/DT EMS' s 
Age ll1ts ·in any 8cLion or proceeding brought lhereon w ith eOlJl1se.I reasonnb ly acceptable 
to EMS. 

ART ICLl3 17 TERM1NATION AND CLOSURE 

17. I I'erminution. 111 is !\greemcnt ilia), be tcrmlnated during thc Term hereof pursuan t 
to the prov is ions oJ this I\rt.i ck S ubject to SectioJl j 7.5 below, npoll termination or thi s 
!"grcemen t. the Charter School sha ll cease a ll opcra ti ons. 

17.1 I,I.e Terminatio n for Ca use. I I_C l11a) tcnni.oate thi s Ag recment ror C"use prio r 
to the end 01" the Term. in accordance \\ itll thc 11roccuures set rorth herein. I'or purJloses 
0 1' thi .... Scc lit)n, ''C'nusl..· .. nh.... ~H IS: 
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17.2. 1 Material breach oflhis Agreement, which may include, but is no t limiled to, 
fai lure of EMS to provide services as required by this Agreemenl, or any olher act or 
fai lure to act by EMS which undermines the joint purpose ofthis Agreement. 

17.2.2 L LC may terminate for cause only ifLLC has provided EMS wrillellnotice oflhe 
ma teria l breach and has allowed EMS a reasonable period in which to remedy such 
breach. A reasonable peliod for cure under thi s section shaH not be less than sixty (60) 
days. Jf LLC makes a good faith Tcasonable determination thaI EMS's remedialaclion is 
unsali s factOlY, LLC may terminate the Agreemenlunder this paragraph pursllanl to the 
procedure set forth in Section 17.5. 

17.3 EMS Termination for Cause. EMS lDay telmmate this Agreement for Cause prior 
to the end of the Term, in accordance with the procedures set forth herein. For (he 
purposes of this Section, "Cause" means: 

17.3. I Matelial bre ach of this AgTeement, which may include, but is not limited to, 
LLC's failure to adhere to the reasonable personnel, curriculum, program or similar 
recommendations of EMS with respecl to the Charter School, which EMS reasonably 
determ ines to be necessary for the i mp lementation of EMS's Program, LLC's fa ilure to 
obtain waivers from third parties as provided for in this Agreement which EMS 
reasonabl y determines to be necessary for the implementation of EMS's Program, LLC's 
failure to make payments as required by thi s Agreement; or any other fai lure which 
undermines the joint purposes oft11i3 Agreement; or 

17.3.2 EMS may terminate for cause only if EMS has provided writtennOlice of the 
breach to LLC and has allowed EMS a reasonable period in which to rcmedy sllch 
breach. A reasonab le period for cure under th is section shall not be less than six ty (60) 
days. If EMS makes a good fa ilh reasonable determination that LLC's remedial action is 
unsati sfac tory, EMS lllay terminate Ihe Agreement under thi s paragraph pursuant to llle 
proccdure set fm1h in Seclio!} 17.5. 

17.4 Statutes or Legislati ve Changes. In the even t that any enactment, repea l, 
prom ul gation or withdrawal of any federal , state, or local law, regulation, or court or 
administrative decision or orde r materially a rfects the operation oflhe Cha11er School in 
con formity with thi s Agreement, or otherwise cons titutes a vio lation of law, or otherwise 
has a material adverse effect on EMS's ability to operate the CharIer Schoo l, EMS or 
LLC may clcc t to deliver written IJotice to the o ther of such changes and the resul ting 
consequences. Upon delivery of sllch IJO'ti ce, the part ies sha ll promptly commence 
negotia tio ns in good faith regarding a l1ltl tually agreea ble approach (i ncluding wilho lli 
limitat ion. a n amendment to the Ag reeme nt) to address the statlltory and/or legis lative 
changes. If desp'ite snch good faith nego tiat.ions the parti es are ullable to agree upon an 
acce ptable approach to address the statutory and/o r legislat ive changes, thcn eithcr pa rty 
may elect to lerminate lhe Agreemel1l wi thout further obligation or liability to thc other, 
by de livering written not ice o ftennination to the olher at least oDe hundred eighty (lSO) 
days in advancc o f the ef fec tive date ofsuch termina tion, OJ in stich lesser tillie as is 
reasonable tinder the circuillstances. Among othe r event s, the forego ing sec ti on applics to 
nct illns t"'lt rn ay be mack by thc State Bomd 01' Fdllca tio n, Depanmenl of Education and 
Ihe /\tll isorl CO ll1miss ioll on Charier Schools. 

17." I crll1indtinn Not ice ami Olher ' l cllninatic\1l l'rPccd urc' 

10 
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17 .5 . .1 Unless othclwiseexpressly provided herein, each party shall give the other paJ1y at 
least ninety (90) days advance wriuen notice of a termination of this Agreement prior to 
the end of its Term. 

17.5.2 Notwithstanding any other provision in tllis agreement, each party shall use its 
good faith best efforts to avoid a termination of the Agreement, which becomes effective 
during the middle of a school year because of the disruption to the educationa.l program 
and the students. Therefore, in the event this agreement is terminated by either party prior 
to the end oUhe Term, absent unusual and compelling circumstances, the tcnnination 
wilinot become effective until the end of the school year. 

17.5.3 In the eyent ofternlination of this Agreement for any reason, EMS shall provide 
reasonable assistance to LLC for up to ninety (90) days after the effective date of 
termination of the Agreement, to assist in the closure of the Charter School and the 
transition of students. 

17.5.4 In the event LLC terminates this Agreement prior to the end of the Term, 
regardless of the reason, then LLC shall , for the duration oflhe Term, be obligated to 
reimburse EMS for all expenses incurred by EMS on account of the leases and all other 
reimbursable items listed in Article 5. 

17.5.5 Upon closure oftlle Charter School, for any reason, the parties shall follow the 
closure procedures li sted in Exhibit A. 

ARTICLE 18 INSURANCE 

18.1 Liability Insurance 

18 .1.1 EMS, on behalf of the Charter School and the District, shall secure and maintain, 
insurance, including, but not limited to general liability insurance coverage for bodily 
injury and property damage lor the protection of the Charter School , the District, EMS, 
and their respective officers, directors, board members, employees, students, teachers and 
volunteers. Such insurance policies shall be issued by an insurancc company or 
companies se lected by EMS and licensed to do business in the state of California. Except 
as otheJwise agreed in writing by LLC and EMS, all such insurance coverage shall be 
primary insurance, with dcductibles or SIR's which are ontside the policy limits, and 
shall be occurrence based insurance (and not claims made insurance). LLC shall pay 
directly or reimburse EMS for its pro-rata sharc of such cost. 

18.1.2 LLC shall requi re that its cont:ractors, if providing transportation or other servi ces 
to the Chartcr School shall name the Charter School and EMS, and their respective 
officers, directors, board members, employees, and agents as additiona.l insured under 
their respect ive commercial general I.iability and automobile liability insurance policies 
for personal injury and property damage; and if such services arc provided directly by 
LLC rather than by contracted service, thell such persons sha ll bc named as an additional 
insured under corresponding LLC insurance policies. 

18.1.3 The insurance policies main tained by each party pursuant to thi s Agrecment "hall 
be cl1<.Jorscd to state that coverage shall not be suspended, v0idcd, cHncded. or reduced. 
in cnvcragc or li mi ts. e,cept "ncr thi rt y (30) da ys prior \\ rillcn nNiec t(l EMS and I I C. 

1/ 
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The parties shall furnish one another ceJ1ified copies oflhe insurance OJ certificates of 
insurance which name one another as additional insured as additional insured and which 
demonstrate compliance wi1h this Agreement. 

18.2 Workers' Compensa1ioll Insurance. EMS, on behalIofLLC, shall secure and 
maintain workers' compensation inslJlrance covering LLC employees and authorized 
volunteers. S11Ch insurance policies shall be issued by an insurance company or 
companies licensed 10 do business in the stale of California. LLC shall pay direc11y or 
reimburse EMS for i'ts pro-mta share of such cos"­

l8 .3 Coordination of Risk Management. The parties shall coordinate risk management 
activities with one another, which shall include the prompt reporting of any and alJ 
pending or threatened claims, filing oftirnely notices of claim, cooperating fu lly with one 
another in the defense of any claims and complying with any defense and reimbursement 
provis.ions of state govemmemal immunity laws and applicable insurance policies. 'The 
parties shall give each other prompt Wl'il1en notice of any claim arising out orthe 
operation of the Charter School. Ne.ither EMS nor LLC shall compromise, se ttle, 
negotiate or otherwise affec t any dispositio.n of any claim or pO'lcntial cla ims asserted 
against illo. the extent such claims arc insured by or through the other party, without Ihe 
approval of the other party. 

AR.T ICLE 19 CONHDENTIAL AND PROPRlETARY rNFORMAT10N 

19. J Proprietary Marks and lntellectual Property. LLC acknowledges and agrees as 
follows : 

J 9. I . J EMS owns and has al Iproprietary rights in and to the name "Opportunities por 
Lea.mingSM", inc luding but not limited to, all trademarks, trade names, service marks, 
industrial designs, insignias, logos, and designalions (as prese ntly or herearte r comprised) 
in connection therewith (the "Proprietary Marks"); 

19. 1.2 EMS also has deveJoped, purchased and owns curricuJum materials, sofiware and 
other intellec,tua l propCJ1y to be used in connection with the operation of the Charter 
School , including bu t no't limi·ted to all copyrights, paten1s, source codes, teclmology and 
trade secrets (as presently or hereatter comprised) ·in cOI)]lection therewith (the 
"Intelleclual Properly'); 

19. j .3 EMS has ex tensively invested ill developing and improving the Pl'Oprietary Marks 
nnd InteLlectual Property and ill marketing, refining, acivertising, promot.i.ng and 
publicizing the same, all ofwhieh have become well and favorably known to the pubJic 
Ihro.ughout the United States and elsewhere, and, as a resuJt or such efforts, EMS has 
acquired a valuab.le goodwill therein; and, 

19. 1.4 The public bas and will corne to associate saiel Proprieta ry Marks and Intellectual 
I'mp.:; rt )' exclusively wi th EMS and the services offered and rendered by E ,IS througb 
the various Opportunities For Learning cha rt er schools. 

19.2 Va lid i I \' and Usc of P!,opl'ldaJ' Ytvlar~ s ancl ,nle lleClt ra l ProQc r\x.o 1.1 C herc by 
:lcKno\\ kclges the validit} nt' th" I'ruprietary i\larks ,lIlei InlelkcltJa l Properly idenlined 
aho l c and ac knowlcd!;cs I1H1I smne HI';; Ihe ,ok property 01' FvIS. LI C. Ih l'l>ut;1r ti,e 
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ChaJ1er School, shall use such PmprielElry lI'larks lind 111l1eilectual Properly only for so 
long as the right and licellse granted here remains in fon:e, and only in connection with 
the operation ofthc Charier School wilhinlhe District, lUllhe manner anel for the purposes 
specified in Ihis Agreement LLC, s.halJ not, either during or after the tenn of tbis 
Agreement, do anything, or aid or assist any other party 10 do anything, which would 
infringe upon, halm, or conlesl1he rights of EMS in any of its Proprietary Marks and/or 
11l1eHect1JaJ J>roperty, or i.n any other mark or names which incorporate the words 
"Opportunities FOT LeamingSM". LLC shaH not use any mark or name other than as 
herein licensed in connection with the COJlduc( nfthe C harier School, and shall nol place 
any name or TIlark other than the names or marks originally appearing thereon, on any 
materials obtained from EMS. LLC further agH~es that any additional r.ights Ihat may 
develop iJ) llny of EMS's Proprietary Marks aOOfoT InleJileclual Propel1y in the future, 
whedJcr as trade names, trademarks, service marks, or copyrighted materials, shall inure 
ami accrue to the benefit ofl:<:MS. 

19.3 License. Subject 10 .he tenns lllnd co;mjiliolls conlainedherein, EMS hereby grants 
to LLC, and LLC hereby accepts from EMS, It non-exclusive license to use the 
Proprietary Marks and lnlelJeclua] PropeJ1y during the Term fo r the limited purpose of 
es tablis lJing and operating the Charter School. 

19.4 Designation of Chalier School. S~~bjecllo the terrns and conditions conta:ined 
herein, l11e Chart er School shall be operated, adveJ1i sed and promoted under the 
designation "OpPo11unities For LeamingSM" 01' urrder any other name or names as EMS 
rnay from time 10 time designate, alld under no oliler name or designation whatsoever, 
and witho ut the addition of any prefix, suffix or any other name or names; 
notwithstanding ,the foregoing, LLC may refer to the Challer School as the 
"Opport'lrnities For LeamingSM Charier School - Stock tolJ." 

] 9.5 .Prohibitions on Use, LtC agrees DJollo interfere ill any manner with or <rtlempt to 
pTOh ibjt the use oftne Propr.ielary M,uks and! ]nteJl eetlJal Property by any other ent ily. 
LLC further agrees to execute any and all otber Jlecessary papers, documents, and 
assurances to effectua te Ihis purpose and agrees to cooperate fully with EMS or its agents 
in securing a ll necessary and required al~thorj lty from any Secretary of Slate, licensing 
R]J thori ty, or any olhcr state 01' federal authOlity to .he use of the Proprietary Marks and 
Intellect uall Property wherever needed. The grant oflhe License pursuant to thi s 
Agreement, does not grant exclusivity ofterrhory or llse to LLC. 

19.6 Ownership of Proprielarv InlOnnHQion, L1:C agrees that EMS shall own all 
copyright and o'!her proprie,tary ri ghts in and to ~he Proprietary Marks and int el lec tua l 
Propeli)" including bu'! not limited to all ins tructiona l ma'lerials, training material s, 
curri culum and lesson p·laTlS, and any other materia ls developed by EMS, its e mployees, 
agcn ts or subcontrac tors, or by any individual employed at the Cbat1er School, including 
LLC aT District emJl 'loyees work ing for, or supervised by, EMS, which arc developed 
dur ing the Term of thi s Agreement o r any renewa l Temls hereof EMS shall have the sa le 
and exclus ive ri ght to li cense s Li ch materials for nse by other school dist ri cts or 
customers. or to modify and/or se lJ sLich m81c.daJs to olher school dis tri cts and customers. 
Iei\ IS mny clisc l,'sc s lich propr.ic lmy information. in,' ILIding Illat which i., cutTen tl v in 
c"i q ctlCC 'IS Ilell as tl",t which rnay be cr'c·"tcd jn Ihe fU iure. LLC sh" ll lilke all rn,'ilsurcs 
re~lsn n~lb l y' n eC~:-:S8 r y 10 a~su r ...: thaI none cd' il ~ pcrSOl 1I1l..:I or ag ents disclose, puhlish.. 
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copy, transmit, modify, aller or utilize the Proprietary Marks and lntellectual Property 
without EMS's prior wril1en consent. 

19.7 Unauthorized Use, LLC shall promptly l'Cportlo EMS any unauthorized use or 
EMS's Proprietary Marks and/or lntellectual Proper1y that comes to ,ils attention in any 
manner whatsoever. Ifrequested by EMS, LLC will cooperate with EMS in precluding 
unauthorized \]Se of EMS's Propri etary Marks and Inte llectual Propc11y, or any 
confusingly similar mark or property, 

19.8 A1lorney-In-Fact. LLC shall execute and deliver any and all assignments, 
instruments and documents and take any and all other actions to ensure that the 
Proprietary Marks and Intellectual Properly shall belong free of charge and exclusively to 
EMS (or any othe}' entity designated by EMS). LLC hereby irrevocably designates and 
appoints EMS as its agent and attorney-in-fact to act on its benefillo execute, 
aCk.lIowledge, deliver, and file (and 10 swear to such execution, acknowledgement, 
delivery and filing of allY and all instruments, documents and agreements and to perform 
any nnd all other acts and deeds deemed necessary or desirable to further t.he purposes of 
thi s Section 15, Such power of attorney shall be irrevocable, coupled with an interest and 
shall survive the dissollltion of LLC 

19,9 Confidenlial l ni'ormation, 

19,9.1 LLC acknowledges and agrees thai during the Term, it will have access 10 cer1ain 
confidential information of EMS, including but not limiled to confidential or proprietary 
business informa tion, cUJTi cul um materials, software, property rights and data, know­
how, trade secrets, customer and vendor lists, supplier and distr.ibutoT li sts, billing 
practi ces and procedures, operating manuals and procedures, pricing policies, operational 
methoci s, marketing plans or strategies, financial information, budget information and 
procedures of EMS ("the Confident iaJ formation"). 

19,9.2 From and after the commencement of the Term, LLC shall keep seCJct 3nd rclain 
in striclest confidence and shaJlnol usc for the benefrl of it self or oillers, all Of any of the 
Confiden ti al InformatioJ] , 

19,9,J Promptly following the termina tion of this Agreement for allY reaSOD, LLC shall 
immediately deliver 10 EMS all Confidential Infol111a tion in its possession, toge ther with 
a ll notes, records, memoranda, correspondence IiJes and other papers, magnetic tapes, 
software, discs, manuals and other information in any form relaliTlg to EMS (illcluding a ll 
copies of these materia ls). LLC acknow.ledges thaI it cloes nOll1ave and cannot acqui re 
allY rights to these materia ls. 

19, I 0 Further Obliga tions Following Termination, Upon termination Oflhis Agreemen t 
for any reason 'whatsoever, LLC shall immediate ly ami permanently discontiIlue 'the use 
of any 111ld all of the Proprietary Marks Blld/or IntelJ ectual Properly, or any marks, names, 
or indicia which in the opinion of EMS are confusingly similar there'to, or any oth er 
ll1atICriaJs which Illay in any way indica te or tcnd to indicate tha t LLC aml/OT lhe Charter 
School is or was in way associalcci w ith ElVIS, Al such lime, LLC shall also immcc'iiBtely 
and permanent ly remove or destroy or return to EMS, at EMS's option, 31 LLC's 
c,pcnsc, [IJI cnrriclllull) materia ls, software, s igns, s tationary, kttcrhcads, forms. p.rimed 
math.:r, pro llh)[i()IHlJ disptZlYS. nlld other rn~llcri~ds conlajning the Propriejelr)' iVLtrl-:s ~l!ld/or 

1·1 
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the lntellectuai Property. LLC shall, al sllch lime, also immediately and permanenlly 
discontinue any use oflhe name ".opportunities For Learning", or a conflJlsingly s imi lar 
name thereto in connection with the operation of a charter school. 

ARTlCLE 20 DnSPUTE RESOLUTION PROCEDURE 

20.1 Mediation. 1n -the event that any controversy claim or dispute between the panies 
arises relating 10 the terms ofllhis Agreement, or the bJeach thereof, the pal1ies hereby 
agree 10 initiaUy attempt 10 settle such disputes by a non-binding media'lion, before a 
single neutral mediator (the "Med.iator"), administered by J .A.M.SJENDlSPUTE. TIle 
Mediator shall be assigned al random by J .A.M.S.ffiNDJSPUTE and shaH take place 
within Los A ngeles County. 

20. J.J 111e mediation shall commence wi'Ulin for1y-:five (45) calendar days from the date 
oftbe receipt of the Mediation Demand scntiby the aggrieved party ("Receipt Dale"), and 
s hall be concluded no Jater than sixty (6D) calendar days from the Receipt Date. In 
determining the Receipt Date, the notice pwvisions of this Agreement shaH apply. 

20.1.2 The administrative cosls ofCOncltlClillg the mediation shalllle shared equal ly 
between the parties. 

20.2 Binding Arb.itration. lnlhe evenl thai the panics are unable 10 resolve allY dispute 
regarding relating 10 the terms ofthis Agreement, or the breach thereof, thTOllgh !lon 
binding mediation pU rSU61lt to Section 20. j, above, such dispute snaIl be determined by 
binding arhilration ill accordance with the ru les of J.A.M,S.JENDlSPUTE. The pallies 
may se lect any third party arbitJalor, including a re1h'ed jurist, or other independent party. 
Any determination of the arbitrator shall be binding olllhe parties, and may be entered in 
any court wilh proper jurisdiction forcllforeement thereof. The costs of the arbitrator 
shall be bome equally by the parties> 

ARTICLE 2 J MISCELANEOUS 

2J . 'I Standard of lnterpretatioJl. Except as Dthen-vise provided hereill, the parties s11a1 I 
perform al l actions required .herel]l in a reasonable and timely manner. 

2 1.2 Notices>. Any and all notices, dClllmlds or o'ther communicati ons requi red or 
desired to be given hereunder b)' 2111)' party shall be in writi ng and shall be va lidly g iven 
or madc to another party i f served cithe r persol1<lily or, if deposi'tecl in the Unites States 
mail, certified or reg istered, postage pre;pa'iCi , return receipt requested. I rs tich notice, 
de mand or oUler comlDun:icatioll be served perSOJ1aJ.ly, service shall be eonc lus iydy 
dcemed made at 'the time of such personal service. If such notice, demane! or oliler 
communica tion be given by mai.l, s uch shall be co nclusively deemed given forty-e ight 
(48) hours after the deposit thereof in the U nilted States mail, addressed to the party to 
whom s uch nDtice. demand or other communication is to be given as hereinaHer set fonh. 

2 1.4 ~.lovel'lJin g Law and Construc'tion. This Agreement sha ll , in all respects, be 
govcmcd by the Imvs or th e Slate of C~ li romia ol'pli cab lc to agreements c,ccu tcu :1I1cJ 10 
be who ll y pe rlc>rrncd within the S lak ofCa liforni" No thi ng conta ined herein shal l be 
C(lllstrllcci so ~ l S to require the commission orall Y ac t conl rary-' to la\\', and wherever then: 

http:perSOJ1aJ.ly
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is any conflict between any provision contained herein and any present or future sta tute, 
Jaw, ordinance or regulat.ion contrary to which the parties have no legal right to contract, 
the lal1er shall prevail but the provisioJl of this Agreement which is affected shall be 
constnled and limited only to the extent necessary to bJing il within the requirements of 
tIle law. 

21.5 Severability. TIle provisions of this Agreement are severable, and if anyone or 
more provisions shal1 be determined to be judicially unenforceable, in who.le or in part, 
the remaining provisions shall nevertheless be binding and enforceable. 

21.6 Arm's Length Agreement. This Agreement has been negotiated at arm's length 
and between persons (or their representatives) sophi sticated and knowledgeable in the 
matters dealt with in this Agreement. Accordingly, any rule oflaw or legal decisionth~t 
would require interpretation of an)' ambiguities against the party that has drafted it is not 
appl icable and is waived. The provisions of this Agreement shall be interpreted in a 
reaso nable manner to a rfectthe purpose of the parties and this Agreement. 

2 1.7 Entire Agreement. This Agreement, together with the Charter Agreement, 
conslillltes the entire agreement of the parties with respect to the subject maller hereof 
and supersedes an)' and alJ other written or oral negotiations, understandings or 
agreemen ts among tbe parties with respect to the rights and obligations assumed herein 
and contHins all oJ the covenants and agreements amDng the parties WiUl respect to such 
rights and obligations. 

21.8 Bindi.ng Agreement. Tile party's ri glns and obligations under this Agreement are 
personal and shall not be assignable. Subject to the foregoing, each of the terms and 
provisions conla.ined herein shall inure to tJlC benefit of and be binding upon the parties 
hereto and the ir respective heirs, persona] representatives, successors, and assigns. 

2.1.9 Cumulative Remedies. No remedy conferred by an)' provisions of Illi s Agreement 
is intended to be exclusive of any other remedy, and each and every remedy shall be 
cumulative and shall be in addi tion to every other remedy given here\lnder or now or 
hereafter exis ting at law or in equity. Except as otherwise provided berein, Ille election of 
anyone or more remedies by any party, shaU not constitute a waiver o r the right to pursue 
other ava ilable remedies. 

2 1.11 ModiIications. No amendment , change or modilication of thi s Agreemen t shaH be 
val id un less in w" iting, sta~ ing that i{ amends or modifies this Agreement , ana s igned by 
all of the parties hereto. 

2] .12 A dditional Acts. Each or the parties herdo sball execute and deliver any and a ll 
additional papers, documents and ot.her aSS,lrances and sha]] do any and all ac ts and 
things reasonably necessary in connection with the perroJmaUCe of their ob li ga tions 
hereunde r and to carry out the intent of the pa rties hereto . 

~ I . t 3 Counterpart s. 1l1 is Agreemcnt lllay be cxcctltcd in one or more colill tcr' parts. 
each of which shall be deemed an original. blJ t nil of which toge ther shall constitute one 
and the sal11c instrurnenl. 

~ t . t -I Wai\c r . -t he wail'cr by any party to thi s l\grccl1l~nt of the breach Oral1) pro vi sion 
\)flhi ~ ,'\ gn':c lllcll! shn llnol be deemed a cunt inuing \ \n i H: !' or a \\ £l ive-r ol'al1) ~lIh s~qll(: nl 
hre:'1ch. \'/hC' !hCf or the S~1Il1(: (}J' ano th er pro\ IsiUI1 or this Agrel'nll'll! 

1 I) 
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2] .15 Capt; ons. The captions appearillg althe .commencement of the paragraphs hereof 
are descriptive only and for conve[~ience in reference. Sbould lhere be any conflict 
between any such caption andlthe seclnolil al lthe head of which il appears, the section and 
not such caplion shall control and govem in Ihe conslruc l.ion oflhis Agreement The 
reference 10 paragraph numbers herein shall be deemed to refer to the numbers preceding 
each section. 

21.:16 force Majeure. Neither pari)' shaH be ~iab'e if tbe performance of any part or all 
of this contrac t is prevel1:te·d, deJayed, hindered or otllenvise made impracticable or 
impossible by reason of allY st.rike, flood, riot, fire, explosion, war, a<:1 of Goo, sabotage, 
accident or any other casually Of cause beyond either pany's cOl1trol and which cannot be 
overcome by reasonable diligence and without unusual expense. 

21.17 Nondiscllminalioll. EMS covenants and agrees that it shall not discrimil1ate 
againsl any person or group l.hereofupon the basis ohace, color, religion, sex, ancestry, 
physica~ handicap, marital stailils or national origin in the operation of the CharIer School. 
EMS shallcompJy with applicable federal and state laws, rules, and regulations 
pertaining to nondiscrimination of hiring and employment, and as to admission of and 
trea tment of stlJdents. 

21.18 Jointly Drafted AQ,reemel11. The parties acknowledge that this Agreement is the 
product ortlle combine,1 .involvemenl and drafting of both parties hereto and Ihat neither 
paJ1y maybe eOl1S.ide red or deemed Ihe primary drafter of the Agreement. 

17 
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IN W1TNESS WHEREOF, the panies hereto have e:m::uted this Agreement as of 
the day and year first above written. 

Education Management SystEMS, Inc., a California Corporation 

John Hall 

President 

EMS-HP, LLC, a Califomia Limited Liability Company 

By : Date 

Tille: Member of the Board of Managers 

EMS-BP, LLC, a Cali fornia Limited LiabiJity Company 

B)': William Rivera Dme 

Title: Member of the Board of Managers 
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iExhibit A 


CHARTfR AGREEMENT 


(As reierenced on page 2, A RTICLE 1, Section 1.2) 



· . 
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Exhibli B 

:EMS Services 

(a) Provide Opportunities for Leaming Academic Recover)' educational program that is 
specilicaUy designed for drop outs and al risk yOllU~ llnd meets all requirements of the 
charter agreement betweel!l LLC alld the lBaldwin Park Unified School District (the 
Academic Recovery Program). 

(b) lmp.lemenl, as deemed necessary, a JeadershipcleveJopment program and youth 
impact program (Extra Programs), 

(c) ldentify and produce curriculum and illstrnctional materials for the Programs 
(including arrl above Opp0l1unities for Learning Progr.ams) (see cost allocation in 
section 8.5), 

(d) Train LLC teachers and instructio11lal aides in delivery oflhe Programs to students, 

(e) Provide administrative supp0rl s1aff to assist Charier School, 

(f) Provide all human resources services needed by LLC, incltlding but nDt limited 10 
advertising for and recruiting teachers and inslruclional employees, screening 
prospective new empJoyees, making staffing andemp.loyme111 recommendations to 
LLC, pla lming llmlconcluctiog team building events for LtC staff, and coordinaling 
al l cmployee bene:lils, 

(g) Provide computer for use of each teacher (see cost allucation in Article 6), 

(h) Provide administmtjve services needed Tor operation ohhe school, includilJg progrmn 
development, facil ities managemen1 and management of day 10 day operations, 

(i) Obtain waivers as may be necessary for openlion of tile charter school's multi·track 
calendar, 

{j) Provide alJ .accoul1ting services, inclllld ing al I bookkeeping and accounting services, 

(k) Arrange for an annual audit of the charter school to be performed by an auditing firm 
approved by LtC, 

(I) Provide to LLC the following reports: monthly report of expenses inClined for 
reimbursement, monthly ADA reporls, reports required for the sponsoring District 
and California Departmc]J1t ofEduca.tion, J200 budget reports, J18 and] 9 filings, and 
year to aate budgel variance reporls. Upon reasonable request, EMS shall provide 
additional financia:l data ana other da,ta coneeming the charter 5chool 10 LLC in a 
format and structure reasonably directed by LLC. 

(ITI ) L.ocate and secure Tacili ties adequate ·to meel the needs of the charter school and the 
Program, lease or otherwise contract with third p~ rt ies for the lise of facilities ror 
school purposes, 

(n) Provide nil property 11111nagernen t services llecdedto maintain the charter school's 
learning centers and to keep tJie iearnjng centers ill <.:lean nnd pro i'essjOJlHI order and 
n:1':11 1', 
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(0) Furnish a ll learning centers wilh adequale desks, chairs, books, book cases and o'iher 
furnishings appropriate to maintain the learning cen ters' clean 3Jld professional 
appearance and suitable for the conduct of the charter school (see cost allocation in 
Article 6), 

(p) Provide computers for students in each learning ccnter with l:ntcrnet connections and 
prin ting capabilities (see cosl allocation in A11icle 6), 

(q) PJ'Ocure all insnrance needed for operatiDll ofthc charter school (see cost allocations 
ill Article 18), 

(r) Supervise the providing of special education services, 

(5) PeriodicaUy, as requested by LLC, arrange for independent assessments as described 
in the Agreement perfonned by Dr. James Catterall of the UCLA Graduale School of 
Education (see cost allocation in section 7.4). 

.c t 
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SERVICES AND PROPERTY AGREEMENT BETWEEN EDUCATION 

MANAGEMENT SYSTEMS, INC. AND EMS-BPJ]. LLC 

This SERVl CES AND PROPERTY AGREEMENT ("Agreement") is made and elltered 
into and effective, July 1,2009, by and between Education Management Sys tems, Inc., a 
California corporation ("EMS"), ami EMS-BPH, LtC, a California Limited Liability 
Company ("LLC") with reference to tile following: 

RECITALS 

A EMS provides management and other services l{)chmler schools and has 
expertise in home schooling and in providing educational selvices to at risk students 
Llsi ng independent study inSlructional modalities in ils OppD11ul1itics F{)r Learning 
program; 

B. LLC was created 10 develop new ways to educate children withinlhe public 
school system through the establishment Df and/Dr Dperation of charter SChODls; 

C. On July 2, 20071he BaIdwin Park]] Unified Schoo.! District approved the petition 
for charter submilled by LLC 10 operale aIl Opportuni ties For Learning charier sehODI 
serving at f.isk students; 

D. The charter peti1ion sels forth the goVel'll3llCe structure for the charter SChDOl and 
provides, among olller things, lhat the management arnd day-to-day operation.of the 
chmi el' school may be delegated to olrtside pa rties, including, but notlimiled to EMS; 

E. LLC desires '10 co ntract for services, including school management, properly 
management, accounting and human Telations services, 10 assist i! in!he operation of the 
charter sc hoo]; 

G. EMS owns intelkclual properly, including ils pTDprjetary name, Oppol1lmities For 
Leami.ng, 8nc1 curriculum for lise in independe nt s tudy modalilties that LLC desires to use 
in its charter school programs; 

H. EMS has leased certain improved rea l jlTDpert)' and furnished the real property for 
li se as chmter school learning cen ters and LLC desires the llse of said faci li ti es for it s 
chmiel' sc hoo l; 

I. The parties intend thaI the terms of/his Agl'ecmenl shaHbe consis1ent with the 
terms of the chmler peti tion 8P]J1'Oved by the Baldwin P.alr!: 11 Un ifi ed School Distri c t; and 

http:Leami.ng
http:operation.of
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NOW, THEREFORE, the parties hereto agree as follows: 

ARTICLE 1 RELATIONSHlP 

1.1 Services and Property Agreement. Under this Agreement, LLC hires EMS and 
EMS hereby covenants with the LLC 10 perform the duties hereinafter described. 

1.2 Charter Agreement. The parties understand and acknowledge that LLC is bound 
by and subj ecl 10, all the terms and conditions of the Charter Agreement between LLC 
and the Baldwin Park 11 Unified School District (hereafter referred to as the "District"), 
which charter was approved by the Distr.ict on July 01 ,2001 (hereafter referred to as the 
"Charter Agreement") and that by entering into this Agreement, EMS's services shall 
comply with the applicable terms and conditions of the CharIer Agreement. A copy of the 
Charter Agreement is attached as Exhibit "A" and is incorporated herein. The 
Opportunities For Learning Chaner School operated p~lrsuant to the Charter Agreement 
is referred to as the "Chm1er SchooL" 

1.3 Independent Contractor. The parties to thi s Agreement intend that: , 
1.3.1 The relationship between EMS and LLC created by this Agreement is that of an 
independent contractor, and not a partnership or empJoyer- employee or other 
relationship. No agent, employee, or servant of EMS shall be deemed to be the employee, 
agent or servant of LLC or the District. The manner and means of conducting the work 
pursuant to this Agreement is under the sole control of EMS and EMS will be solely and 
entirel y responsible for its acts and for the acts of its agents, employees, servants, and 
subcontractors during the entire Term of this Agreement; and, 

1.3.2 No agent, employee, or servant of the LLC shall be deemec!to be the employee, 
agent or servant ofl~MS. LLC will be soleJy and entirely responsible for its acts anc! for 
the acts of its agents, employees, servants, lind subcontractors during the entire Term of 
this Agreement. 

ARTICLE 2 TERM 

2.1 Unless earlier terminated purslIQnt to this Agreemcllt, the term ("Term") of thi s 
Agreement shall commence on July 1, 2009 (thc "Commencement Date"), and sha.ll 
continue through June 30, 2014 un1ess charter terminates prior. 

/\RT1CLE 3 SERVICES TO BE PROVJDED BY EMS 

J. J During the Term of tbis Agreement, except as otherwise provided, EMS shall be 
rcsponsi ble for all funct ions that relate to eclueal iona] services, faci Iities managemcn t, 
human resou rces managemenl , administrat ion and opera ti on or ille Chaner School, as 
reCJuired by the Charter Agreemcnt (hereafte r referred to as the "EMS Services' '). Sueh 
serv ices nre more particularly identified on Exhibit "13," which is allnchcd hereto, and 
ilK0rporatcd hCl"ein 
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3.2 In addition, EMS shall locate and lease on behalf of the Charter School, for the 
duration of the Telm, facilities in which the Charter School can operate its learning 
centers as described in Article 5, 

ARTICLE 4 EMS COMPENSATION 

4,1 On the 5'1l1 day of each calendar month during the Tern) of this Agreement, LLC 
shall causcto be paid 10 EMS a monthly fee for the EMS Services, The monthly fee s hall 
be calculated based upon the number of sludcn1s enrolled in the Cha.l1er School learning 
centers operated by EMS in Ihe given month, LLC shaH pay EMS the amount QfTweive 
Thousand Olle Hundred Twenty Seven DoHars and Fifty Cenls ($ 12,127.50) per month 
per learning ceJlter, when the center enmllment has reached or exceeded 150 students for 
the first year of this Agreement. The fee sha.1l be prorated at fifty percent (50%) upon an 
enrollment of75 or more students, The monthly fee shall increase by five percent (5%) 
per annum in each consecutive year unless otherwise agreed to by the palties in writ ing, 
The month ly fee shal l not exceed 15% of the total revenue of the charIer, The monthly 
fee will be in addition to LLC's obligatioJlto reimburse expenses as provided in Article 5 
below. 

ART1CLE 5 RElMBURSABLE LEASE EXPENSES 

5,1 LLC shall reimburse EMS or pay directly allY and all rentals (including common 
area charges and other charges assessed directly by the landlord as part of each respective 
lease) advanced by EMS for the use of commercial premises for charter school learning 
centers, EMS has entered into and shall maintain for the benefit of Charter School, leases 
of commercial real propcr1\y and office space to provide learning centers fo r the students 
of the charter school. T he learning cenlers are all llsed for Chaner School purposes, 5,2 

LLC shal l also reimburse EMS or pay directly aJl expenses for utilities, including 
telephonc, power, water, trash and olher ut i.l ities used ill connection willl the foregoing 
learning centers. 

5,3 LLC acknowledges Ihat prior to entry into thi s Agreement , it has reviewed 0 1' was 
provided opportunity to review .l eases for each of t he learning ccnters ill whieh it 
currently operales, LLC may, on reasonable notice 10 EMS inspcct {be forego ing leases, 

5.4 LLC acknowledges that Ihe tenns of ce rtain of Ihe leases li sted above may expire 
or lerminate prior to the end to of the Term of this Agreement. 111 such event, EMS agrees 
to locate and secure, on behalf of the Chm1cr School, suitable rep lacement premises, 
EM S will obla in Ihe prior written approval o f' LtC before adding or subtract ing the 
number oflcarning centers devoleclto the Chmiel' Sc hool. 

,,\1(1'I C[ F 6 FACILITIES 

6, I l}vtS. 0 11 behalf o ftlic Charter School, s!Jall be re sponsible lor the idcntili cn tioll . 
l,lcIl tilln Il llli Ilcqllis itiOIl or S p :1CC Jor Ihe C":1I1(' r School (the 'Ch:lrl cr "c hpo l Sill"} 

,, 

http:12,127.50
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6,2 The Charter School Site will meet the state and local safety s tandards, The 
Charter School will use faciliti es that meet all city or local ordinances for the health and 
safety of its faculty and students, Facilities will be selected on the basis of identifi cati oll 
of areas where the greatest numbers of potenti al students can be served , 

6,3 EMS shall be responsible for the purchase and installati on oftechnoJogy 
(computers, modems, and phone units) integTaI to the Charter School. LLC will pay 
directly or reimburse EMS for these costs, 

6.4 EMS shall be responsible for furnishing and maintaining for the Charter School 
S ites, appropriate and sufficient tables, chairs, materials and suppJies to conduct the 
Charter School. LLC will pay directly or reimburse EMS for these costs, 

6,5 EMS will secm e insurance reasonably suitable to protect the Charter School for 
personal and property damage caused by hazards at the Charter School Site. LLC will 
pay directl y or reimburse EMS for their allocated port ion of such expense, 

6.6 EMS will ensure thaI , at a minimulll, each of the leaming centers are open to 
Charter School teachers and students from 8:00 am, to 5:00 p,m , (closed one hour for 
lunch), each day, all year around, excluding weekends and holidays, 

ARTICLE 7 DATA AND ASSESSMENTS 

7,1 EMS shall provide information to the LLC governing board sufficient to enable 
the LLC governing board to monitor the educational performance and efficiency of the 
Charter School. 

7.2 EMS shal l make available to LLC the fol lowing reports: monthly report of 
expenses incurred for reimbursement , mon thl y ADA reports, reports required for the 
sponsoring Distr ict and Californ .ia Dcpmimcnt of Education, J200 budge t reports, )] 8 and 
19 Ii lings, a nd year to date budget variance reports, Upon reasonable reques t, EMS shall 
provide addi tiona l financial data and othcr data concc rning the Charter School to LLC in 
a [onnat and structu re reasonably direc ted by LLC. 

7.3 LLC shall have the ri ght, upon fifteen days notice to EMS, to conciuet an audit of 
EMS 's financ ial and other records relating to the operation of the Charter School, LLC 
shall pay the cost of such an audit and such audit may be performed by any Certifi ed 
Public Accountant of LLC 's choosing , 

7.4 When requested by LI ,C, E.IVIS wi Ll contrac t periodically wi th James Caltern.il , 
Ph,D, of the UCLA Gradua te School of Education to conduct an independent evaluation 
of (he Charter Schoo l. The results of Dr. Ca llera ll's evaluation wil l be prov ideclto LLC, 
This independent evaluation will examine aspects of the Charter School's effectiveness 
and qualitv of the Program. At a min imum, the evaluation will evaluate progress 10wmcl 
ac hieving the goa ls of the Charter Schoo l. The eval uation will use both qualitative and 
qmll1titat il'c data , The eva luator will ana lyze standa rdized test data and inco rpo rate the 
results into the cvaillirtion , In addition, the data relating to base line stude nt Pe rformance 
Plans; educational ami coml11nn it} agency se rvices rendered to the Charier School's 
students; ~lI1d enro llment. academic and aHcncla nc(! reco rds wil] be £l ll.:l lyzed Quali ta tjv\' 
l.klta \\ ill hI..' co llected thn)ug h strul'illrcd \'1Ilc! unstructured inll.: n i....:\\·s i.1nd quc;-.; ti onnairC's 

http:Caltern.il
http:Californ.ia
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with Chmier School slaff, students, parents and community agency personnel. LLC shall 
pay directly or reimburse EMS for the cost of aJ1Y Ca1tera]] evalua tion(s) requested by the 
LLC, 

ARTICLE 8 EDUCATIONAL PROGRAJvl AND CURRICULUM 

8,1 EMS shall provide an education program (the "Program") 10 be used in 
connectiDn with the Chart er School's educational prognlm, The PrDgram shall be initially 
structured as follows: 

8, I, I The curriculum developed Dr purchased by EMS shall introduce instruction in 
higher order skill s as early as pDssible in the Program, in order 10 offer interesting and 
challenging curriculum for the purpose of allowing st11dents 10 progress as quickly as 
their capabilities will allow, The Program will allow students to use the knowledge that 
they are accumulating in nove l ways 10 facilitate prob.lem- solving and skill development. 
Materials shall be designed in a language and fOJ'lllat that are read.ily accessible, and 
studen ts will be allowed to complete course work al theiJ' own pace, as the Program will 
be formula ted based on an initi al assessment of the student's skill levels in reading, math 
and other core courses, The key components of the Program are as follows: 

8, I,2 Students will be required to concentrate their learning effo rts on a maximum of 
one or two core subjecls, in order to achieve greater depth Dflearning in each subj ec t and 
to focus the students' allention on specific areas as a way to promote maximum 
efficiency for faster resulls, 

8, 1.3 Students will participate in independent sl11dy programs that will allow each 
student to tailor his or her wo rk pace to mec't personaJ needs and goals , 

8,1.4 Students will be p,laced in core subjec ts of reacTing, Engli sh and Math based 011 

tes ted achieveme nt levels, Advancement will be delermined on actual mastery of skills, 
Learning will be Ihus focll sed on the specific skill s and tasks, which will res ult in the 
maxi mum advancemen t in the min imum time, 

8,2 EMS shall implement the Charter School's curricululll in a manner that is 
consistent with the Charter Agreement 

8,3 The parties hereto unders tand ana agree that an essential principle of the Charter 
School' s operation is its flexibil,i ty, adaptabili ty and capacity to change in the interes ts or 
con ti nual imprDvemen ts and erri cicnc), and, furth er, that the panies hereto are interested 
in res ult s and not inflexible prescriptions, To that cncl, EMS may modify, aHer, change 
and/or amend the Program or cllJ"icuJum as necessary, without the prior approval or 
consent of LLC, However, LLC shall receive wri1lcn 1l01ice of any ma terial changes to 
the charter school cu rriculum , 

8,4 EMS sha tl ensurc Ihat the Charter School, includ ing its clifricul um, will be 
nonrciigious, nonsec tarian and shaH nol illega lly d,isc riminate agn inst any studcn t Oil the 
basis 01' race , crccd, color, sex, nati onal origin, religion, ancestry, age. di sab ili ty, special 
need. I11Mi ta1 status or (it i?cnship. 

g.) l L,(, ~ halt IXlY direc tl) ll r reimbllrse Lf'.,IS lo r the (ost ora ll curricululll ma1C'rial s. 
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ART1CLE 9 MANAGEMENT OF THE CHARTER SCHOOL 

9. 1 The Charter School shall be managed under the ultimate authori ty of the LLC 
through individuals designated by the LLC. Unless and until other individuals are 
designated, the LLC has designated John HalJ to serve as President and Joan Hall , Jamie 
Hall , and John Hall Jr. to serve as Vice Presidents. The LLC has engaged William 
Toomey to serve in the capacity as Deputy Superintendent of Educational Operations. 

9.2 Except as may be provided in Article 16 (Indemnification) EMS shall not be 
liable to LLC for any loss or damage slIstained by LLC, unless the loss or damage shall 
have been the result of fi·aud, deceit, gross negligence, reckless or intentional misconduct , 
or a knowing violation of law by EMS, EMS shall perform its duties in good faith , in a 
manner it reasonably believes to be in the best interests of the Cha11er School and with 
sHch care as an ord inarily prudent person in a like position would use under similar 
ci rcumstances. 

9.3 EMS is not obligated to devote all of its time or business efforts to the affairs of 
the Charter School. EMS shall devote the time, effort and skill reasonably necessary for 
the operation of the Charter School. 

9.4 EMS and its officers, directors, shareholders, pa rtners, members, agents, 
employees andlor affiliates may engage or invest in allY business activity of any type or 
description, including, without limitation, those that might be the same as or similar to 
tbe Charter School's business and that might be in direct or indirect competition \vith the 
Charter School. Neither the LLC, nor the Charter School shall have any right in or to 
such other activities or to the income or proceeds derived there from. EMS shall not be 
ob li ga ted to present any investment opportuni ty or prospective economic advantage to 
LLC, evcn if the opportunity is of the charac ter that, if presented to LLC, could be 
invested in by LLC. LLC acknowledges that EMS and its al1iliated entities own andlor 
manage other businesses, including busincsses that may compete with the LLC and for 
EMS 's time. LLC hereby waives fIny and all rights and claims which it may otherwise 
have against EMS and its officers, directors, shareholders, partners, members, agents, 
employees and affi liates as a result of any sllch competi tive act ivities. 

9.5 No twithstanding that it may const itutc a conflict of interest , EMS may, and may 
cause it s affi liated entities to, engage in any transac tion (i ncl uding, without limitation, the 
purchase, sa le, lease or exchange of any property, the lending of any money or property 
to LI.C andlor the Charter School or the rendering or any service, or the establi shment of 
any salary, other compensation, or other terllls of cmployment) with the Charter Schoo l 
andlor LLC so long as (a) such transaction is not expressly prohibited by this Agrecment; 
and (b) the terms and condit ions or such transaction, on an overall basis, arc fair and 
reasonable to the Charter School and/or LLC and are at least as favorable to the Charter 
Sc hool and! or LLC as those that arc generall y av,lilable from persons capab lc or 
similarly performing them and in simi lar transac ti ons between parti es opera ting at arm 's 
length; and (c) arc approvcd by LLC' s Board or Man~gers. 

9.6 In add iti on to an y oth oer du ties or obligat ion or [1\·IS arising under this agreement, 
1·1\·1:> shelll ensure' tha i, in the e\ent that the LLC shall cl0sc achaner school oper.) t"d b> 
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it, all app.licable legal requirements established by 'the California Department of 
Education DT other government emily shall be mel. 

ARTICLE] 0 STUDENT ADMISSION AND STANDARDS 

10.1 EMS covenants that admissioJ) to the Charter School shall be open to students on 
a non-discriminatory basis without regard to race, color, religion, national origin , creed, 
sex, ethnicity, sexual 011enlation, behavior, age, ancestry, special neee!, or proficiency in 
the English language, income or academic achievement, except as otherwise allowed 
under California law. 

10.2 Expulsions will be made on the advisement of the Board of Managers of LLC. 

ARTICLE I] PERSONNEL AND TRA1N1NG 

11.1 LLC shall employ aLi certificated personnel of the Charter School and non-
certificated personnel, such as Instructional Aides, that work in the learning centers. LLC 
shall have ultimate authority for the selection and removaJ of certificated employees and 
Don-cel1ificated employees ofLLC (Charter Schoo.! Employees). 

11.2 EMS shall recruit, screen an cl recommend certificated and no n-certificated 
individuals to LLC for employment by LLC. 

11.3 All CharleT School Employees shall have the experience and knowledge 
appropriate to the position for which they are employed; 

11.4 All Charter School Employees shall meet standards set forth by California law, as 
applicable and such Employee's particular job description. Certificated em ployees shall 
mee t requirements of the California Commission on Teacher Credenlialing. 

11.5 When necessary, LLC shaH wor.k with EMS 10 obtain State Department of 
Education waive rs and shall work with EMS to expedi te the cCI1ificatiol1 process Of 

aitcmative accreditat ion for all new or oli t-of~distJict personnel. 

11.6 EMS shall provide training in its methods, cnrriculum, program, and technology 
to all teaching persol1JJei. Such training shall be at LLC's expense, and may be held 0[[­

site, al locations se lec ted by EMS. EMS will also provide team building events, at LLC's 
expense, for the benefit of LLC employees. 

11 .7 EMS will administer health and retirement benefits tor LLC '5 employees, 
includ ing all cerliJimtec1 and 1101l-Cc11i ficalecl starr. 

11.8 LLC acknowledges and agrees Ihat Joh.n Hall, Joan Hall, Jam.ie Hall , John Hall Jr. 
and William Toomey may have employment rela tionships with both EiVlS and LLC. 

j I .9 Personnel Po.licies 

11 .9 .1 EMS amI LLC sha JJ comply with all applicab le federal and state laws, concerning 
employee welfare , safety and bca lfll , including, withou t limita tion, the requirements or 
federal la\\ ]rl!" a drug free wo rkplncc . 

7 
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11.9.2 Neither EMS nor LLC will illegally discriminate against any employee or 
applicant for employment on the basis of race, creed, color, sex, national origin, religion, 
ancestry, age, disability, marital status, or citizeJ1ship, in its rccJuitmcnt, selection, 
t.raining, utilization, termination or other employmenHelated activities. 

ARTICLE 12 SUBCONTRACTING OF SERVICES 

12.1 Subcontracting of Services. EMS reserves the right to subcontract any and all 
services specified in this AgreemeJ1110 Ihe District andlor 10 public or private 
subcontractors, as permitted by law. 

12.2 Location of PerfOfmance. EMS reserves the right to perfonn non-instructional 
functions, such as purchasing materials or developing curriculum, off-site al EMS offices 
or remote locations, unless prohibited by federal , state laws, rules, or regulations. 

ARTICLE 13 SCHOOL YEAR 

13 .1 School Year. 111e parties hereto agree thattbe Charter School shaU be in session 
atlenst two hundred f0l1y (240) days OJ" more between July 1st and June 30th of eaeh 
calendar year. 

13 .2 Calenclar. Notwithstanding the above, the parties understand and agree that the 
Charter School will have a year-round, multi-track, staggered sta11 ca1endar for the 
Programs, or, as necessary, any other calendar that would improve the delivery of 
instruction to students. 

ARTICLE 14 STlJDENTPRIVACY 

14.1 Family Educational Rights and Privacy: Act. LLC shall instr uct the District to 
designate EMS and its officers, employees, agents and representatives as having a 
legi timate educational interest such that they are entitled to access 10 education records 
uncler 20 U.S.C.A 1232g, the Family Educational Rights and Privacy Act and uncler 
applicable California information and privacy laws. EMS, its officers and employees 
shall comply with the Family Educational Rights and l'rivacy Act at aJllimcs. 

ARTICLE 15 WA1UZANT1ES AND REPRESENTAT10NS 

15.1 Representations ofLLC. LLC represents and warrants to EMS that: (i) it is an 
organizat ion [ormed, existing and operating under the laws of the State of Cal ifornia; (ii) 
it has fldllawful power and authority to execute, deliver and perfo rm this Agrecment, to 
incur the ob li gation; provided for under this Agreement and to contract with EMS for 
t:MS 10 provicic the ser vices set forlh in thi s Agreement on behalf of the Cha l1er Schoo l 
(i ii) the information , i r· any, LLC has furnished to EMS conccming LLC's .finances, 
revcnucs, and student enroJiment is accnrate and the lateslinformation availab le al the 
time a i- the CXCcll li ,lIl of thi s Agreemen t; (iv) ihe exccu ti on, dchvcry and performEince or 
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this Agreement by LLC is !lot a violation or !breach of any other agreement between LLC 
and ,any other person or entity. 

i 5.2 Representatiolls of EMS. !EMS represents HUld 'YyananlS 10 LLC that: (i) il is a 
Delaware corporation organized and existing llmlen'tlle laws ofUJC State of Delaware; (ii) 
il has full lawfUll power and authDrity 10 execute, deliver and perform this Agreement, 10 
incur the obligations provided for under this Agreement and 1'0 contraci with the LtC to 
provide 'the services sel forth in this Agreement 011 behal f of the Charter School; (iii) the 
information, ifany, EMS has fiJInished 10 LtC concerning due !EMS 's finances and 
revenues is accurate and complele and the lilles't information available atlhe time of the 
execu,tion of Ihis Agreement; (iv) ahe execution, delivery alld performance of this 
Agreement by EMS is not a violation or breacb of any other ag.reement between EMS 
and any other person or e:rnlily, 

ARTJCLE 16 iNDEMNJF1CATllON 

16,] llldemnity to Property or Perso1ls, EMS shall illdemnify aml hold LLC and its 
members, managers, employees, ofliicers, s ubcontractors, agents, representatives and 
authorized voJuntecrs (coHeeli vely " the LtC Agen ls") harmless from and against any and 
all claims, demands, suits, costs, judgments, OJ other forms .ofliability to third parties, 
actual or claimed, of whatsoever kind or durracter, inc~udi"g altomeys' fees, brought 
agains t LLC and/or Ihe LLC Agents for injury 10 propeJ1y Of persons, OCCUlTing or 
alJegecUy occuJTing ln, j)lJ or about lhe CJJarder Schoollil3 a result of actions by EMS 
ancVor by ils employees, j)fficers, dilrectol'S, subcontmcl0T5, representatives, and agents 
(collective ly "EMS's Agents''') during Ihe Term of this Agreement or any renewal periods 
thereof Upon timely written 1) 0\IOC h om LLC, EMS shall defend LLC and/or the LLC 
Agents in Hny actiDn or proceeding brought thereon with ceunsel rensonably acceptable 
to LLC. 

16.2 LLC shall jlldcmnifyand hold EMS and EMS's Agents harmless hom find against 
any and a ll claims, de mands, sui ts, :cosits,j odgmen'lSor other:fonns of liability to third 
parties, actual or cl"imecJ, of whatsoever kind OJ' Chf!raCICr, including attorneys' fees, 
brough t agains t' EMS llDd/or EMS's Agents for injury 'to property or persons, occurring Dr 

allegedly occmring in, on.or abou t the CharIer Scllool as a result ofl'lctiollS by LtC 
and/or by LLC's Agenls during the TeTm oif tbis Agree l~len! or any rellewal periods 
thereof. Upon tirm:'!)' \\Tillcn notice from EMS, LLC shall defend EMS and/or EMS's 
Agent s in any actio n or proceeding b rought thereon winh counsel reasollilbly acceptable 
to EMS . 

I\RTJCLE 17 TERMINATION AND C1DSUJ~ 

17, I Termination, This Agreement may be 1erm.inll'lecl du ring the Term hereof pursuant 
to t he provis ions or Ibi s Articlc . Subjec! to Sec1ion 17.5 bcJow, 11pon tcrm.i llat io n of thi s 
Agreemen t, the Cbarter Schoo l s ha ll (ellSC all operations. 

17.2 Ll.C'.I';1I:r:rj n§Ji9_'l1or<::il1l5~ LLC m:,y terminale this Agreemenl Jell' Cause prior 
te> the end of' the 1'(' 1'111, in accordance wil h the- prDccdul'cs sc t limil herein. For purposes 
i,.1 j' (Iii" St:::cth.1n, " C'i.1 USC'· Jlle() n s' 

I) 
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17.2, ] Material bre ach oflhis Agreement, which may include, but is nol limited tD, 
fa ilure of EMS to provide services as required by this Agreement, or any other act or 
failure to act by EMS which undermincsthe joint purpose oflhi5 Agreement. 

17.2.2 L LC may terminate for cause only ifLLC has pmvilled EMS wril1en notice of the 
material breach and has a llowed EMS a reasonable period in which to remedy such 
breach. A reasonable period for cure under this section shallllot be less than sixty {60) 
days.lfLLC makes a good faith reasonable determination that EMS's remedial actiol! is 
unsatisfactory, LLC may termillate the Agreeme:ntullder this paragraph pursuanlto the 
procedure se t furth ill Section 17.5. 

17.3 EMS Termination for Cause. EMS may terminate this Agreement for Cause prior 
to the end oflhe Term, in accordance wilb the procedures set fDJill herein. for the 
purposes ofthis Section, "Cause" means: 

.17.3.1 M aterial bre ach of this Agreement, which mily inclIJde, but is not l.imited to, 
LLC's fili lure 10 adhere to the reasonable personnel, {;urricuhun, program or similar 
recommendations of EMS with respect 10 the Charier School, which EMS reasonably 
delennillcs to be necessary for the implementation of EMS's Program, LLC's failure 10 

obtain waivers from third parties as provided for .in this Agreement which EMS 
reasonably determines to be necessary for the .implementation of EMS's Program, LLC' s 
failure to make payrne:n1s as required by this Agreement; OJ any other fai lure which 
undermines the j oint purposes of this Agreement; or 

17.3,2 EMS may terminate fOT cause only if EMS has pTOvided written noti ce oflhe 
breach to LLC and has aBowcd EMS a rc~sonable period in which 10 remedy such 
breach . A reaso nable period for cure under lhis sect ion shaU nO I be less than s ixty (6D) 
days , lfEMS makes a good faith reasonab.le determination Ihat LLC' s remedial action.is 
unsatisfac tory, EM S mlly terminate the Agreement under thi s paragraph purs uanl tCl the 
proced ure sel for th ill Section 17.5. 

17.4 Statutes oj' Legislative Changes. Jnthe event th at any enactme1l1, repeal, 
promulga tion Dr withdrawa.l of any federal, state, 0 1' .local law, regulation, or CO CIrt or 
admin.istrative decision or oreicJ materially affects t he operation of the Charter School in 
con formity with thi s Agreement, or otherwi se COJlsti1u,tes a violation oflaw, Dr 01herw ise 
has a male riaJ adverse effect on EMS's abili ty to operate the Chart er Schoo.l , EMS or 
LL C may elec t to. de liver written notice to' tbe olher o f sllch changes and the result.ing 
consequences, Upon delivery of sllch no tice, the parties shaH promptl y commence 
negotiations in good faith regarding a mutually agreeable approach (including wi thout 
Iimitali on, an amendment to the Agreement) 10 address the statutory a nellor legis lative 
changes. If ciespite sll ch good faith ncg01iaiiollS the parti es are llnab.l e to agree upon an 
acceptable approach to address the statutory anellor legisla tive changes, t.hen e i'lhcr part y 
may eJect 10 Ic rmi nate the Agreement witho ut furth er obligalion or liability to the other, 
by de l ivering w ri Iten notiee of termination to the otller at least one hundred e'ig hty ( .1 80) 
days in adva nce of the effect ive ci ate OfSllCh le rminati on, or in s llch lesse r litHe as is 
reasonab le under tbe c ircurlls tanees. A mon g o the r eve n'ls, the fo rego ing sec l.ion applies to 
"clions thai may be made by the Sla te 130md or Educa1ion, Departmenl o r Ecl nca tioll "ncl 
the Adv isory Commi ss ion on Ciw ner Schools. 

! 7.) T cnnina li utl NtlljC(.L 'U1~1 Other Tl'!Tnin<ltiS!.!l.J'roc edll1"-: 

I II 
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17.5.1 Unless otherwise expressly provided herein, each party shall give the other pal1y at 
least ninety (90) days advance wrillen notice of a termination of this Agreement prior to 
the end of its Term. 

17.5.2 Notwithstanding any other provision in this agreement, each party shall use its 
good faith best efforts to avoid a termination of the Agreement, which becomes effective 
during the middle of a school year because of the disruption to the educational program 
and the students. Therefore, in the event this agreement is terminated by either party prior 
to the end of the Term, absent unusual and compelling circumstances, the termination 
wi II not become effective unli I the end of the school year. 

17.5.3 In the event of termination of this Agreement for any reason, EMS shall provide 
reasonable assistance to LLC for up to ninety (90) days after the effective date of 
termination of the Agreement, to assist in the closure of the Charter School and the 
transition of students. 

17.5.4 In the event LLC terminates this Agreement prior to the end of tile Term, 
regardless of the reason, then LLC shall, for the duration of the Tcrm, be obligated to 
reimburse EMS for all expenses incurred by EMS on account of the leases and all other 
reimbursable items listed in Article 5. 

17.5.5 Upon closure of the Charter School, for any reason, the parties shall follow the 
closure procedures listed in Exhibit A. 

ARTICLE 18 INSURANCE 

18.1 Liability Insurance 

18.1.1 EMS, on behalf of the Chm-ter School and the District, shall secure and maintain, 
insurance, including, but not limited to general liability insurance coverage for bodily 
injury and property damage for the protection of the Chalier School, the District, EMS, 
and their respective officers, directors, board members, employees, students, teachers and 
volunteers. Such insurance policies shall be issued by an insurance company or 
companies selected by EMS mJd licensed to do business in the stale of California. Except 
as otherwise agreed in writing by LLC and EMS, all such insurance coverage shall be 
primary insurance, with deductibles or SIR's which are outside the poLicy limits, and 
shall be occurrence based insurance (and not claims made .insurance). LLC shall pay 
directly or reimburse EMS for its pro-rata share of such cost. 

18 .1.2 LLC shall require that its conh·actors, if providing transportation or other services 
to the Charter School shall name the Charter School and EMS, and their rcspcctive 
officers, directors, board members, employees, and agents as additional insured under 
their respective commercial general Liability and automobile liability insurance policies 
fo r personal injury and property damage; and if such services are provided directly by 
LLC rather than by contracted servi ce, then such persons shall be named as an additional 
insured under corresponding LLC insurance policies. 

18. 1.3 The insurance policies maintained by each party pursuant tn thi s Agrcement shall 
he endorsed 10 state that coverage shall not be suspended, vo ided, callcciclL or reduced, 
ill C<lvc,-agc or limits. except after thiny (30) cla ys prior wrillellilotice 10 Elv1S anell I,C. 

1 I 
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The parties sha ll furnish one another certifi ed copies of the insurance or cel1ificates of 
insurance which !lame one another as additional insured as additional insured and which 
demonstrate compliance wi th this Agreement. 

18.2 Workers' Compensation Insurance. EMS, on behal f of LLC, shall secure and 
maintain workers' compensation insurance covering LLC employees and authorized 
volunteers. Such insurance policies shall be issued by an insurance company or 
companies li censed to do business in the state of California. LLC shalt pay directly or 
reimburse EMS for its pro-rata share of sllch cost. 

18.3 Coordination of Risk Management. The parties shall coordinate ri sk management 
activities with one another, which shall include the pfDmpt reporting of any and all 
pending or threatened claims, filing of timely notices of claim, cooperating fully with one 
another in the defense of any claims and complying with any defense and reimbursemeni 
provisions of state governmental immunity laws and applicable insurance policies. ll1e 
paJ1ies shall give each other prompt written notice of any claim ar ising 0\11 of the 
opemtion oFthe Charter School. Neither EMS nor LLC shall compromise, settle, 
negotiate or otherwise affect any disposition of any claim or potential claims asserted 
against it to the extent such claims are insured by or through the other party, without the 
approval of the other party. 

ARTICLE 19 CONFlDENTIAL AND PROPRlETARY INFORMATION 

19.1 Proprietary Marks and Intellectua.l Propel1y. LLC acknowledges and agrees as 
follows: 

19.1 .1 EMS owns ancl has all proprietary rights in anelto the name "Oppo rtuniti es For 
LeamingSM", inclLlding but not limited to, all trademarks, trade names, se rvice marks, 
industrial designs, insignias, logos, and designations (as presently or hereafler comprised) 
in connection therewith (the "Proprietary Marks"); 

19.1.2 EMS also has developed, purchased and owns cunicu.i um materials, son ware and 
other i.nte.ilectual property to be used in cOllllect.ion wi th the operation of the Chmier 
Sc hoo l, including but not li mited to all copyrights, patents, source codes, tcchnology and 
trade secrets (as presently or hereafter comprised) in connection therewi th (the 
"]ntellectual Property '); 

19.1.3 EMS has eKtensively invested in developing ancl improvi ng the Proprietary .Marks 
and Jntell ec tua t PropcI1y and ill marketing, refi ning, acJ ve rtising, promoti ng ancl 
publicizing the same, all of whi ch have become we lJ and favorab ly Known ·to the public 
througho ut the United StNes and elsewhere, and, as a rcsult of such effo rts, EMS has 
acq uired a valuable goodwill therein; und, 

19.1.4 The public has and wil.! come to associate said Proprietary Milrks and .Intellectual 
Propert y exclusively with [.\VIS and the services offered ilnd rendered by EMS through 
the vari ous 0pP0i1un ities For Learning chaJ1er schoo ls. 

19.2 Y.Q UQij} '_ and LJ se ('> i' PrQIII iel<!L'L.NI 'Il]' s a n(llill~H~s.lQ£!1'J:Q.pc rt Y.., L I.~C he re by 
ack nowledges the valid ity of thc i'l'Opriet;:lI'Y 1\·1i1 l' ks ancl lntcllcctLlal I'r"l'Cl't y ident ified 
(lhuvc and iJl·k.tl()\vhxlgl.:' s lhat same ~lre the s()k properl y or rLV1 S, LLC, through the 

I .:' 
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Chal1er School, shall use S11Ch Proprietary Marks and !nlellectuaJ Property only for so 
long as the right and license granted hel'e remains ill :force, and only in connec ti on with 
the operation of the Charter School wilhilll the DistTicl, in the manner and for the pll1poses 
spec ified in this Agreement LLC, shall not, either during or after the tenn of this 
Agreement, do anything, or aid or assist any other party 10 do anything, which would 
infringe upon, harm, or contest the rights of EMS in any of its Proprietary Marks andlor 
Intellectual Property, or in any other mark or names which incorporate the words 
"Opportunities For LeamingSM". LLC shaH not use any mark or name other than as 
herein li censed in connectioll with the CDllduct of tile Charier School, and shall not place 
any name or mark other thaD the names or marks originally appearing thereon, on any 
materials obtained from EMS. LLC further agrees that any additional rights that may 
develop in any .of EMS's Proprietary Marks and/or lntellectual Property in the future, 
whether as trade names, trademarks, service mark s, or copyrighted materials, shall inure 
and accrue to tbe benefit of EMS. 

19.3 License. Subjec t to the terms a nd conditions containcd herein, EMS hereby grants 
10 LLC, und LLC bereby accepts from EMS, a non-exc lusive license 10 use the 
Proprietary Marks and Intellectual Property during the Term for the limited purpose of 
establishing and opcrating the Charter School. 

19.4 Designation of Charter School. Subjec t 10 the terms and conditions contained 
herein, the Charter School shaH be operated, adveriiscd and promoted Linder the 
designation "Opportuniti es For LeamingSM" or 1Iuder any other name or names as EMS 
may from time to time designate, and under no other name or designation whatsoever, 
and 'without the addi tion of any prefix, sufiix or any olher !lame or names; 
notwithstanding the foregoing, LLC may refer to the Charier School as the 
"Opportunities For LeamingSM Charter Sc.hool - Stock ton." 

19.5 Prohibitions on Usc. LLC agrees not 10 interfere iD any manner wi th or attempt to 
prohib it the use of the Proprietary Marks andlntel lec1uall'roperty by any other en tity. 
LLC ['urthe r agrees to execute any and all other necessary papers, documents, and 
assurances to effectuate this purpose and agrees to cooperate fuJJy with EMS or its agents 
in securing all necessary and required authority ii'olll any Secretary of State, li censing 
But hori ty, or any olher state or federa l autJlOrity to the use onhe Proprietary Marks and 
Inte ll ectual Property wherever needed. The gra n! ofIhe License pursuant to this 
Agreement , does not gram excl usivi ty of territory Of use to LLC. 

19.6 Ownership or Proprietary Informa tion. LLC agrees tbat EMS shall own all 
copyright and other proprietary rigbts in anci lo the Proprietary Marks and inleiJectual 
Property, including but not limited 10 a]] ins tructi onal ma teri als, trai ning materials, 
curriculum and lesson plans, and any other materials clevcJolJed by EMS, its employees, 
agents or subcontractors, or by any indi vidual employed at the Cha rlcr School, including 
LLC or District cmployees working rOT, or supervised by, EMS, wh ich arc dcvel oped 
during til e Term or thi s Agrecmenl or any renewal Tc rms hereof EMS shall have the so le 
and exclusive ri giltlo li cense such materia ls for use by othe r school distr icts or 
customers, Of' 10 mod ify and/or sell such material s to other school di stricts and cListomers. 
EivlS may di sclo;;c such proprietar), infc) l"IJ lillion, including that which is cmrcntly ill 
exis tence :1 s wdl as that which met' be cr('aled in l ire futurc.I.l.C sball take a ll measures 
n'::[l,-;,"lIlCl bly n('cc ""~ (lr) to as sure t h~\1 none or ils I)Crso J'Jllc] or asents di sc lose, puhkdL 

I: 
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copy, transmit, modify, alter or utili ze the Proprietary Marks and Intellectual l'rope11y 
without EMS's prior written consen t. 

19.7 Unauthor.ized Use. LLC shall promptly report to EMS any unauthorized use of 
EMS 's Propri etary Marks and/or Intell ectual Property that comes to its attention in any 
manner whatsoever. If req uested by EMS, LLC will cooperate with EMS in precluding 
unauthorized use of EMS's Proprietary Marks and Intellectual Property, or flny 
confusingly similar mark or property . 

19.8 Allorney-In-Fact . LLC shall execute and deli ve r any and all assignments, 
instruments and document s and take any and all other ac tions to ensure that the 
Proprietary Marks and Intellectual Property shall belong fr ee of charge and exclusively to 
EMS (or any otheT entity designated by EMS). LLC hereby inevocably designates and 
appoints EMS as its agent and attorney-in-fact to act on its bene fit to execute, 
acknowledge, deliver, and fil e (and to swear to such execution, acknowledgement, 
deli very and fi ling of any and al1 instruments, documen ts and agreements and to perform 
allY and al1 o ther ac ts and deeds deemed necessary or desirable to furtheT the purposes of 
this Section 15. Such power of attorney shall be irrevocable, coupled with all interest and 
shal1 survive the dissolution of LLC 

19.9 Confidential Information. 

19.9.1 LLC acknowledges and agrees that during the Term, it wi ll have access to certai n 
confidentia l informat ion of EMS, including but not limited to confidenti al or proprietary 
business information, cmricul um materials, software, property rights and data, know­
how, trade secrets, customer and vendoT lists, supplier and distri butor lists, billing 
prac tices and procedures, operati ng manuals and procedures, pricing policies, operational 
methods, marketing p lans or strategics, financia l information, budgct informat ion and 
procedures o f EMS (" the Confi denti al format ion"). 

19.9.2 From and af ter the commencement of the Term, LLC sha ll keep secret and retain 
in str ictest confidence and sha Ll not llse for the beneJit of itsel f or others, all or any of the 
Confident ia l Informat ion. 

19.9.3 Promptly fo ll owing the termination of thi s Agrcement for any reason, LLC shall 
immediate ly deliver to EMS all Confidential lnfonnati on in its possession, together with 
aJi notes, records. memoranda, correspondcnce fil es and other papers, magnetic tapes, 
software , di scs, manua ls and other inrormation in any fo rm relati ng to EMS (i ncludi ng all 
copies of these materia ls). LLC acknow ledges that it docs not have and cannot acqu ire 
an y rights to these ma terials . 

19, 10 f urthcr Obli gations Following Tcrminmion. Upon term ina tion of this Agreement 
for any reason wha tsoever, LLC sha ll immedia tely and permanentl y di scontinuc the usc 
of an y and all or the Proprie tary Marks aneVor Intcllectual Property, or any mark s, namcs, 
or indi cia which in the opi nion of E.MS arc COllfusing ly simi lar then;to, or any othcr 
l11 aterials whi ch may in any way indicate or tend to indicate that LLC and/or the Charter 
School is or was in way assoc iated with EMS. At sneh ti mc, LLC sha ll also immediately 
and per manentl y re move or destroy 0 1' rctum to F:iV1 S, M EMS's opt io n, at Li"C's 
c'<'pC'IlSl.'. all ( urricuJull1 mater iaJs, SOn \ \ ~ IIT, .s igns, ~ [ a [i o n<l r) , letterh eads, ro rm .... , pr in ted 
!l \ ~l lt '-.T . pnJm(l ti o n ~ll di sp la ys. alld oth ...:r mHteria ls con taining ~ hc P ro pr i ('t rtr~ [vhrk s iJ lld /\) r 
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the Jntellectual Properly. LLC shall, at such time, alsD immediately and permanently 
discDntinue any use of the name "Opportunities For Learning", or a cDnfusingly similar 
name theretD ill cDnnection wi th the DperatiDn .of a charier SChDDI. 

ARTICLE 20 DISPUTE RESOLUTJON PROCEDURE 

20. I MediatiDn. In the evell1that any cDntrDversy claim Dr dispute between the parties 
arises re lating to the telms .of Ihis Agreement, or the breach thereDf, the parties hereby 
agree to initially atlempt to seltl e such disputes by a non-binding mediation, befDre a 
single neutral mediatDr (the "Mediator"), acimillistered by J.A.M.S '/EN DISPUTE. TIle 
MediatDr sbaJi be assigned at random by J.A.lv.I.S.IENDISPUTE and shall take place 
within Los Angeles County. 

20. 1.1 The mediation shall CDmmence within f0l1y -Jive (45) calendar days from the date 
of the receipt of the Mediation Demand sent b y the aggrieved party ("Receipt Date"), and 
shall be concluded no later than six ty (60) calendar days from the Recc ipt Date. In 
determining the Receipt Date, the nDtice provisions of this Agreement shall apply. 

20.1.2 The administrative CDsts .of cDnducting the mediatiDn shall be shared equally 
bet ween the parti es. 

20.2 Binding Arbitration. In tbe event that the pm1ies me unable to resolve any dispute 
regarding relating to the terms oflhi s Agreement, or the breach thereof, through no n 
binding mediation pursuant '10 Section 20.1, abDve, such disPllte shall be detelm.ined by 
binding arbitratiDn in accDrdance with the rules of J.A.M.S.lENDlSPUTE. The parties 
may select any third party arbitrator, inc luding a retirec1jurist, or other independenl party. 
Any determination of tile arbitrator sball be binding OJ} the parti es, and may be entered ill 
any CDUJ1 with proper jurisdicti on for enforcement t hereof. The costs of the arbitratDr 
shall be borne equally by the parties. 

ARTl CLE 2 1 M ISCELANEOUS 

2 1.1 Standard of Interprcta·tiDn . Except as .otherwise provided herei n, the parties shal l 
perfonn all actions required herein in a reasDnable and t imely manner. 

2 1.2 Notices. Any ancl aU notices, demands o r other communicatiDns requi red or 
desired to be g iven hereunder by any party sha ll be in wri ti ng and shall be validly given 
o r made to another party if served cithcr persDnally Dr, irdepDsited in the Unites Sta tes 
mail , cerljjjed or registered, postage prcpaid, return receipt req uested. If s llch noti ce, 
demand or other cDmmunication be served personally , servi ce sha ll be conclus ively 
deemed made a t the time .of sud1 personal service. If slIeh notice, demand Dr Dthcr 
communi cation be given by mail , sllch shall be conclusively deemed g ivcn forty-eight 
(48) hOllrs aft er the deposi t th~reof in tile Un ited tates mail, addressed to the party to 
whom such notice, demand or other cDIl1Jlluni cation is to be given ns here inafter set forth. 

2 1.4 00\'crn ing L£\w and Construct iDn. TI1 is i\ grcement sha ll , in all respcc ts, be 
govcrncJ by the la ws of the S t ~ t c orCalifo rni a applicable to agreement s C,\ccutccl and t" 
be "hollv perforlllcd w;thin th e Sto tc orCa lilo rni " No thi ng conlnincd herein shal l be 
cnt1sl ruo..:d :"'il) ~1:'i (n rcqui!"(' th ....' c(Jmlllissi~Jn ol"::In) ,let C(lntnlry 10 la w, (tllel w!lc['t..'\cr lli('n: 
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is allY confli ct between any provision contained herein and any present or future stat ute, 
law, ordinance or regulation contrary to which the parties have no legal ri ght to contract, 
the latter shall prevai l but the provision of this Agreement which is affected shall be 
cons trued and limited only to the extent necessary to bring it within the requirements of 
the law. 

21.5 Severability. The provisions of tbis Agreement are severable, and if anyone or 
more provisions shall be determined to be judicially unenforceable, in whole or in part , 
the remaining provisions shall nevertheless be binding and enforceable. 

21.6 Arm's Length Agreement. This Agreement has been negotiated a\ aml 's lengtll 
and between persons (or their representatives) sophisti cated and knowledgeable in the 
matters dealt with in this Agreement. Accordingly, any rule of law oj' legal decision that 
would require interpretation of any ambiguities against the party that has drafted it is not 
applicable and is waived. The provisions orthis Agreement shall be interpreted in a 
reasonable manner to afTect the purpose of the part ies and this Agreement. 

21.7 En tire Agreement. This Agreement, together with the Chalier Agreement, 
constitutes the entire agreement of the parties with respect to the subject matter hereo f 
and supersedes any and all other written or oral negotiations, understandings or 
agreements among the parties with respect to the rights and obligations assumed herein 
and contains all of the covenants and agreements among the pal1ies with respect to such 
ri ghts and obligations. 

21.8 Binding A!!reement. TIle pat1y's rights and obligations under this Agreement are 
personal and shall not be assignable . SUbject to the foregoing, each ofthc tenns and 
provisions contained herein sha ll inure to the benelit of and be binding upon the parties 
hereto and their respective heirs, personal representati ves, successors, and assigns. 

2 1.9 Cumulative Remedies. No remedy conferred by any provisions of this Agreement 
is intended to be exclusive of any other remedy, and each and every remedy shall be 
cumulative and shall be in addition to every other remedy given hereunder or now or 
hereafter existi ng at law or in equity. Except as otherwise provided herein, the election of 
anyone or more remedies by any party, shall not constitute a waiver of tile right to pursue 
other ava ilable remedies. 

21 .1 1 Modili cations . No amendmen t, change or 1ll0di lica ti on of this Agreement sha ll be 
\'al id unJcss in writ ing, stating that it amends or modifies this Agreement, and sig ned by 
all of the parties hcreto. 

21 .12 Add itional Ac ts . Each of the panics hereto shall execu te and deliver any and all 
add itional papers, documents and other assurances and shall do any and all acts and 
things reasonably necessary in CO IU1cction with the performance of their obligati ons 
hercllnder and to carry out the intent of the parties hereto. 

2 1.13 Counterparts. This Agreement may be executed in one or more cOll nter- part s, 
cach of which shall be deemcd an origi nal , but all of which together shall constitute one 
and the samc instrument. 

21.1-1 \Va i\ cr. The \\l1i\'cr b), lI ny I'arty 10 Ihi , ,\ grcc1l1cn t of the brC~lc h or elll) IJI'U\ ' is iOll 

ufthi :-. /\ grCl' Illt.:'nl sha1l11P[ be th.:Cnlcd a I.:unl inlling waiver or C1 \ \ i: l i \ (' 1" 1',1'(1 11 ), sUhSCqul' 1l1 
hl'('ach, \\ 11i.:tlh:r \,r thl" sa m\..' or :11'l () tlllT pro\i sio!1 uf [hi", ;'\ g r (,(, l1l l' Jlt 
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21.15 Captions. The captions appearing at the commencement of the paragraphs hereof 
are descriptive only and for convenience in reference. Should there be any conflict 
between any such caption and the section althe head of which it appears, the section and 
not stich caption shall conlrol and govern in the conslnlCtion of this Agreement. The 
reference to paragraph numbers herein shall be deemeclto refer to the numbers preceding 
each section. 

21.16 Forc e Majeure. Neither party shall be liable i.fthe perfOlmance of any pM or all 
of thi s contract is prevented, delayed, hindered or otherwise made impracticable or 
impossible by reason ofany strike, flood, riot , lire, explosion, war, act of God, sabotage, 
accident 01' any other casualty or cause beyond either party's control and which cannot be 
overcome by reasonable diligence and without unusual expense. 

21.17 Nondiscrim.ination. EMS covenants and agrees that it shall not di scriminate 
against any person or grotlp thereof upon the basis of race, color, religion, sex, ancestry, 
physical handicap, marital status or national origin in the operation of the Charter School. 
EMS shall comply with applicable federal and state laws, rules, and regulations 
pertaining to nondiscrimination of hiring and employment, and as to admission of and 
treatment of students. 

21.18 Join tl y Drafted Agreement. The parties acknowledge that this Agreement is the 
product of the combined involvement and drafting of both parties hereto and that neither 
party maybe considered or deemed the primary drafter orthe Agreement. 

I i 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of 
the day and year first above written. 

Management SystEMS, Inc., a California Corporation 

John Hall 

President 

EMS-BPIf, LLC, a California Limited Liability Company 

By: 

Title: 

Wi II iam Johnston / ' 
'-..... 

Member of the Board 0 Managers 

Date 

EMS-BPlI , Ll.,C, a California Limited Liability Company 

It, L1/1-it ~~.1/
.... v 

By: William Rivera Date 

Title: Member oflhe Board or Managers 
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Exhibit A 

CHARTER AGREEMENT 

(As refe renced on page 2, ARTICLE 1, Section 1.2) 
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IEdlibitB 

EMS Services 

(a) Provide OppOrllllli ties for Learning Academic Recovery edllca1ionai program Ihalt is 
specifical ly designed for <!Imp ouls and at risk youth and meets all requirements oflhe 
charter ag reement bctweelil LtC and the Baldwin Park II Unified School District (the 
Academic Recovery Program), 

(b) implement, as deemed necessary, a leadership development program and YOll th 
impact program {Extra Programs), 

(c) .1dentify and prodllce curriculum and instructiollal materials for the Programs 
(including all above Opportl1JJities for Leaming Programs) (see cost allocation in 
section 8.5), 

(d) Train LLC teachers and instructional aides in delivery oflhe Programs 10 students, 

(e) Provide admi!l'lislra'liYe supporl staff to assist CharteT School, 

(f) Provide all human resources services needed by LLC, induding bUl n O( limi'led to 
advertising for and recruiting tcachers and instmclionlll employees, screening 
prospective new employees, making staffing aJJd employment recommendalions 10 

LLC, planning and conducting team bui lding evenls [OJ LLC staff, and coord.ina ting 
all employec benc.fits, 

(g) Provide computer foJ' use of each tencheJ (see cost allocation in AI1i cie 6), 

(h) Provide administrative services needed for ope ration of the school, including program 
development, faci lit ies management and management of day to day operations, 

(i) Obtain waivers as may be necessary for opera t,ion o r lile .charter school's multi-track 
calendar, 

(j) Provide a ll accou nting serv.ices, includ ing aJi bookkeeping ~Ild accounting services, 

(k) Arrange for an illlnual audl.i) orlbe charter school to be performed by an uuditing linn 
approved by LLC, 

(I) Provide to LLC the following reports: monthly report of expenses incurred for 
reimb11l'sement, monthly ADA repDrts, reports l'equlJcd [{]I' ·the sponsoring Districi 
and C~ lirornia DeplUtll1Cnl of EdlJCalioll, nDD budget reports, J 18 and 19 jj]ings, and 
year 10 da te budget variance repol'ls. Upon reasonab le reqnest, EMS shall p rovide 
add.itional Ii nanci£ll data and ot he .. data concerni ng the charier school 10 Lt C in a 
format and stme turc reasonably (lirecleci by LLC. 

(m) Locate and seeurc faci lilies adequate to mee t the needs of til e cha rte r school and the 
i'rog.mll1, lease 0)' otherwise con trac t\\ ith tbird pnrties for the lise or facilities for 
scbool pu rposes, 

(n) Provide al l properly management se rvi ces needed 10 main tain the charier school's 
!,':II 'nlng centers and h) keep the Ic-arnjng cen ters in cknn nnti proicss iol1id order anti 
I\: p:lll' 
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(0) Furnish all learning centers with adequate desks, chairs, books, book cases and other 
fumishings appropria te to maintain the learning centers' clean and professional 
appearance and suitable for the concl~lct of the charter school {see cost allocation in 
Artic.le 6), 

(p) Provide computers fo r s tudents in each learning center with Internet conncc tions and 
printing capabilities (see cost allocation in Article 6), 

(q) Procure all insurance needed for opera ti on of the charter school (see cost allocalions 
in Article 18), 

(r) Supervise the providing of specia l education services, 

(s) Periodically, as requested by LLC, arrange for independent assessments as described 
in the Agreement performed by Dr. James CatleraJl of the UCLA Graduate School of 
Education (see cost aJIocation in sec tion 7A). 

~ I 

http:Artic.le
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CURRICULUM DELIVERY AGREEMENT 

EDUCATION MANAGEMENT SYSTEM - BALDWIN PARK, a California nonprofit 
corporation ("EMS-BP"), does hereby retain OPTIONS FOR YOUTH , INC., a California 
nonprofit corporation ("Contractor") to furnish the below-described services and materials 
upon the following terms and conditions: 

1. Term and Termination 

This Agreement shall be effective as of July 1, 2008 and shall continue in effect 
until June 30, 2010 unless terminated by either party upon sixty (60) days written 
notice. 

2. Services and Materials Provided By Contractor 

a. Contractor shall provide to EMS-BP the following services and materials: 
(i) Order and deliver curriculum for academic recovery ("AR") and 

experiential learning ("El") classes; 
(ii) Order and deliver office and school supplies; and 
(iii) Provide standard ordering information for new center set up. 

b. Contractor agrees to perform all services hereunder to EMS-BP 
reasonable satisfaction . 

3. Non-transference of Title and Rights 

This Agreement is for services only . Notwithstanding the foregoing , in the event 
that Contractor is requested to reproduce and deliver materials originally created 
by EMS-BP or by a third party for the benefit of EMS-BP, all rights and title to 
said materials shall be retained by EMS-BP. 

4. Shared Costs 

a. In consideration for Contractor providing the above-described se rvices . 
EMS-BP shall share Contractor's costs for delivery and purchase of the materials 
described in paragraph 2a (tile "Shared Costs") The Shared Costs shall include 
EMS-BP, INC' proportionate share of Contractor's costs associated with the 
production and delive ry of the services and materials described in paragraph 2a. 

Op ( i(lll ~ l,'or Youth 
,~':l !" . , L 
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including Contractor's overhead costs (such as rent, utilities, sales tax, employee 
costs, warehousing), but excluding Freight Out. EMS-BP proportionate share of 
costs shall be based on its proportionate percentage of total purchases 
compared to all curriculum purchases by all purchasers. In determining EMS­
BP's proportionate share of Contractor's costs, Contractor shall invoice EMS-BP 
for (1 ) the actual cost of books and curriculum and (2) estimated overhead 
charges . Any necessary adjustments between EMS-BP's actual proportionate 
share of costs and the cumulative billed estimate shall be subject to adjustment 
on a twelve-month cycle. 

b. Invoices shall be submitted to EMS-BP by Contractor with each shipment 
of materials. Payment shall be due within 30 days of billing. Interest at the rate 
of 1.5 percent per month (18% Annual Percentage Rate) shall be charged on any 
unpaid balances in excess of 30 days. 

5. Ownership 

All physical written materials and programming documentation originated and 
prepared for EMS-BP by Contractor pursuant to this Agreement shall belong to 
EMS-BP, but Owner shall retain the copyright in all materials. 

The Parties acknowledge that EMS-BP will contribute substantively to the form 
and content of materials prepared by Contractor pursuant to the terms of this 
Agreement. Accordingly, the Parties agree that any copyright interests or other 
ownership rights related to the materials shall be the property of both Parties 
hereto and that each Party shall equally enjoy all benefits and rights arising out of 
such copyright and ownership interests 

6. Independent Contractor Status 

It is expressly agreed and understood that Contractor, including its employees 
and/or subcontractors, is performing services under th is Agreement as an 
independent contractor for EMS-BP and neither Contractor nor any of its 
employees or subcontractors is an employee or agent of EMS-BP. EMS-BP's 
liability hereunder shall be limited to payment of the fees provided in this 
Agreement. All liability to the persons actually providing services under this 
Agreement or related to the providing of such services, including but not limited 
to, payment of wages or other compensation, withholding of taxes and simi lar 
charges related to such wages or other compensation , and Worker's 
Compensation , shall be the sole responsibility of Contracto r. 

7. Confidentiality 

All materials and info rmation of EMS-BP which Contractor gains access to or 
knowledge of in the performance of this Agreement shall be deemed confidentia l. 
Contractor agrees to take all possible precautions to guard the confidentia lity of 
such materials and information and to limit access to such information to its 
authorized agents and employees. 

2 

i h .ll 'i" 
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8. Excused Performance 

Neither party shall be liable for any failure to perform or for delayed performance 
of any obligation under this Agreement if such performance is prevented, 
hindered or delayed by reason of any cause beyond its reasonable control , 
including, without limitation, any labor dispute, strike, or other industrial 
disturbance, Act of God, flood, earthquake, casualty, war, act of public enemy, 
riot, insurrection, embargo, law Of court action, and regulation or order of any 
government, government agency or subdivision thereof. 

9. Amendment 

This Agreement may be amended only in writing by both parties. 

10. Assignment 

Neither party may assign, without the other party's prior written consent, this 
Agreement or any right or obligation hereunder, and any and all assignments 
without said prior written consent shall be deemed void. 

11 . Arbitration 

The parties agree that each dispute, controversy or claim arising out of or relating 
to this Agreement shall be settled by binding arbitration before an arbitrator 
selected from a panel of members of JAMS (Judicial Arbitration and Mediation 
Service) in Los Angeles, California, in accordance with California law. Judgment 
on the award rendered by the arbitrator may be entered in any court having 
competent jurisdiction. The decision of the arbitrator as to damages, injunctive 
relief and all other matters comprising the decision shall be enforceable and 
included in any judgment on the award of the arbitrator. The parties shall be 
entitled to all rights of discovery provided by the California Code of Civil 
Procedure, provided, however, that the arbitrator may omit discovery for good 
cause shown or in the interests of justice in order to ensure that the arbitration 
proceeds in a fair and efficient manner. 

12. Entire Agreement 

This Agreement represents the entire understanding of the parties hereto and 
supersedes all prior written or oral agreements with respect to the subject matter 
hereof. 

13. Governing Law 

This Agreement shall be governed by tile laws of the State of California . 

.3 
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..,. r 

EMS-BALDWIN PARK, Inc. 
a California nonprofit corporation 

By aJa-7c:rory 
Title: Pep 1/+'( 5'{/I u;,J i',,(fill j 
Date : ~h~Uh?t?1 

7 

OPTIONS FOR YOUTH, INC., 

A California nonprofit corporation 


By: ..."~ ' 
Title : ~j,;;;lh~d-m+ 
Date: Jt.lhe 2-/ 21!1 
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CURRICULUM DELIVERY AGREEMENT 

EDUCATiON MANAGEMENT SYSTEM-WILLIAM S. HART, a California nonprofit 
corporation ("EMS-WSW), does hereby rettain OPTIONS FOR YOUTH, INC., a California 
nonprofit corporation ("Contractor") to furnish the below-described services and materials 
upon the following terms and conditions: 

1. 	 Term and Termination 

This Agreement shall be effective as of July 1, 2006 and shall continue in effect 
until June 30, 2010 unless terminated by either party upon sixty (60) days written 
notice. 

2. 	 Services and Materials Provided By Contractor 

a. Contractor shall provide to EMScWSH the following services and 
materials: 

(i) 	 Order and deliver curriculum for academic recovery ("AR") and 
experientialleaming ("EL") classes; 

(ii) 	 Order and deliver office and school supplies; and 
(iii) 	 Provide standard ordering information for new cen ter set up . 

b. Contractor agrees to perform all serv ices hereunder to EMS-WSH 
reasonable satisfaction. 

3. 	 Non-transference of Title and Rights 

This Agreement is for services only. Notwithstanding the foregoing, in the event 
that Contractor is requested to reproduce and deliver materials orig inalily created 
by EMS-WSH or by a third party for the benefit of EMS-WSH, all rights and t itle 
to said materials shall be retained by EMS-WSH. 

4. 	 Shared Costs 

a. In consideration for Contractor providing the above-described services. 
EMS-WSH shall sha re Contractor's costs for del ivery and purchase of the 
materials described in paragraph 2a (tile "Shared Costs"). The Shared Costs 
sha ll in clude EMS-WSI-J , INC' proportionate share of Contractor's costs 

Oplioll ~ ijor Youth 
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associated with the production and delivery of the services and materials 
described in paragraph 2a, including Contractor's overhead costs (such as rent, 
utilities, sales tax, employee costs, warehousing), but excluding Freight Out 
EMS-WSH proportionate share of costs shall be based on its proportionate 
percentage of total purchases compared to all curriculum purchases by all 
purchasers. In determining EMS-WSH's proportionate share of Contractor's 
costs, Contractor shall invoice EMS-WSH for (1) the actual cost of books and 
curriculum and (2) estimated overhead charges. Any necessary adjustments 
between EMS-WSH's actual proportionate share of costs and the cumulative 
billed estimate shall be subject to adjustment on a twelve-month cycle , 

b. Invoices shall be submitted to EMS-WSH by Contractor with each 
shipment of materials. Payment shall be due within 30 days of billing. Interest at 
the rate of 1.5 percent per month {18% Annual Percentage Rate) shall be 
charged on any unpaid balances in excess of 30 days. 

5. Ownership 

All physical written materials and programming documentation originated and 
prepared for EMS-WSH by Contractor pursuant to this Agreement shall belong to 
EMS-WSH , but Owner shall retain the copyright in all materials. 

The Parties acknowledge that EMS-WSH will contribute substantively to the form 
and content of materials prepared by Contractor pursuant to the terms of this 
Agreement. Accordingly, the Parties agree that any copyright interests or other 
ownership rights related to the materials shall be the property of both Parties 
hereto and that each Party shall equally enjoy all benefits and rights arising out of 
such copyright and ownership interests 

6, Independent Contractor Status 

It is expressly agreed and understood that Contractor, including its employees 
and/or subcontractors, is performing services under this Agreement as an 
independent contractor for EMS-WSH and neither Contractor nor any of its 
employees or subcontractors is an employee or agent of EMS-WSH. EMS­
WSH's liability hereunder shall be limited to payment of the fees provided in this 
Agreement. All liability to tile persons actually providing services under this 
Agreement or related to the providing of such services , including but not limited 
to, payment of wages or other compensation, withholding of taxes and similar 
charges related to such wages or other compensation , and Worker's 
Compensation , shall be the sole responsibility of Contractor. 

7. Confidentiality 

All materials and information of EMS-WSH which Contractor gains access to or 
knowledge of in th e performan ce of this Agreement shall be ci eemeci confi ciential 
Contractor agrees to take all poss ible precautions to guard the confidentiality of 
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such materials and information and to limit access to such information to its 
authorized agents and employees. 

8. Excused Performance 

Neither party shall be liable for any failure to perform or for delayed performance 
of any obligation under this Agreement if such performance is prevented, 
hindered or delayed by reason of any cause beyond its reasonable control, 
including, without limitation, any labor dispute, strike, or other industrial 
disturbance, Act of God, flood, earthquake, casualty, war, act of public enemy, 
riot, insurrection, embargo, law or court action, and regulation or order of any 
government, government agency or subdivision thereof. 

9. Amendment 

This Agreement may be amended only in writing by both parties. 

10. Assignment 

Neither party may assign, without the other party's prior written consent, th is 
Agreement or any right or obligation hereunder, and any and all assignments 
without said prior written consent shall be deemed void . 

11 . Arbitration 

The parties agree that each dispute, controversy or claim arising out of or relating 
to this Agreement shall be settled by binding arbitration before an arbitrator 
selected from a panel of members of JAMS (Judicial Arbitration and Mediation 
Service) in Los Angeles, California, in accordance with California law. Judgment 
on the award rendered by the arbitrator may be entered in any court having 
competent jurisdiction. The decis,ion of the arbitrator as to damages, injunctive 
relief and all other matters comprising the decision shall be enforceable and 
included in any judgment on the award of the arbitrator. The parties shall be 
entitled to all rights of discovery provided by the California Code of Civil 
Procedure , provided, however, that the arbitrator may omit discovery for good 
cause shown or in the interests of j ustice in order to ensure that the arbitration 
proceeds in a fair and efficient manner. 

12. Entire Agreement 

This Agreement represents the entire understanding of the parties hereto and 
supersedes all prior written or oral agreements with respect to the subject matter 
hereof. 

'13. Govern ing Law 

This Ag reement shal l be governed by the laws of the State of California. 
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OPTIONS FOR YOUTH, INC., 

A California nonprofit corporation 


By: \.~< 
Title ~tr .s;rer/n-len derri-
Date: :.Ame 2./ '2--4Date :_-----"+=-=::.p::..=~---
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CURRICULUM DELIVERY AGREEMENT 

EDUCATION MANAGEMENT SYSTEM - CAPISTRANO, INC, a California nonprofit 
corporation ("EMS CAPISTRANO"), does hereby retain OPTIONS FOR YOUTH, INC., a 
California nonprofit corporation ("Contractor") to furnish the below-described services and 
materials upon the following terms and conditions: 

1. 	 Term and Termination 

This Agreement shall be effective as of July 1, 2008 and shall continue in effect 
until June 30, 2010 unless terminated by either party upon sixty (60) days written 
notice. 

2. 	 Services and Materia ls Provided By Contractor 

a. Contractor shall provide to EMS CAPISTRANO the following services and 
materials: 

(i) 	 Order and deliver curriculum for academic recovery ("AR") and 
experiential learning ("El") classes: 

(ii) 	 Order and deliver office and school supplies; and 
(ii i) 	 Provide standa.rd ordering information for new center set up . 

b. Contractor agrees to perform all services hereunder ,to EMS 

CAPISTRANO reasonable satisfaction . 


Non-transference of Title and Rights 

This Ag reement is for services only. Notwitilstand ing the fo regoing , in the event 
that Contractor is request,ed to reproduce and deliver materials originally crea ted 
by EMS CAPISTRANO or by a third party for the benefit of EMS CAPISTRANO, 
all rights and title to said materials shall be retained by EMS CAPISTRANO. 

4. 	 Shared Costs 

a. In consideration for Contractor provid ing the above-described services, 
EMS CAPISTRANO shall share Contractor's costs for denvery and purchase of 
the materials described in paragraph 2a (the "Shared Costs") The Shareci Costs 
shall inclucie EMS CAPISTRANO proportionate share of Contractor's costs 

Opt ions 'i'or Youth 
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associated with the production and delivery of the services and materials 
described in paragraph 2a, including Contractor's overhead costs (such as rent, 
utilities, sales tax, employee costs, warehousing), but excluding Freight Out. 
EMS CAPISTRANO proportionate share of costs shall be based on its 
proportionate percentage of total purchases compared to all curriculum 
purchases by all purchasers. In determining EMS CAPISTRANO's proportionate 
share of Contractor's costs, Contractor shall invoice EMS CAPISTRANO for (1) 
the actual cost of books and curriculum and (2) estimated overhead charges. 
Any necessary adjustments between EMS CAPISTRANO.'s actual proportionate 
share of costs and the cumulative billed estimate shall be subject to adjustment 
on a twelve-month cycle. 

b. Invoices shall be submitted to EMS CAPISTRANO by Contractor with 
each shipment of materials. Payment shall be due within 30 days of billing. 
Interest at the rate of 1.5 percent per month (18% Annual Percentage Rate) shall 
be charged on any unpaid balances in excess of 30 days. 

5. Ownership 

All physical written materials and programming dOGumentation originated and 
prepared for EMS CAPISTRANO by Contractor pursuant to this Agreement shall 
belong to EMS CAPISTRANO, but Owner shall retain the copyright in all 
materials. 

The Parties acknowledge that EMS CAPISTRANO will contribute substantively to 
the form and content of materia ls prepared by Contractor pursuant to the terms 
of this Agreement. Accordingly, the Parties agree that any copyright interests or 
other ownership rights related to the materials shall be the property of both 
Parties hereto and that each Party shall equally enjoy all benefits and rights 
arising out of such copyright and ownership interests 

6. Independent Contractor Status 

It is expressly agreed and understood that Contractor, including its employees 
and/or subcontractors, is performing services under this Agreement as an 
independent contractor for EMS CAPISTRANO and neither Contractor nor any of 
its employees or subcontractors is an employee or agent of EMS CAPISTRANO. 
EMS CAPISTRANO's liability hereunder shall be lim ited to payment of the fees 
provided in this Agreement. All liability to the persons actually providing services 
under this Agreement or related to the providing of such services, including but 
not limited to , payment of wages or other compensation, withholding of taxes and 
simi lar charges related to SLich wages or other compensation , and Worker'S 
Compensation, sha ll be the sole responsibility of Contractor. 

7. Confidentiali ty 

All materials and information of EMS CAPISTRANO which Contractor ga ins 
access to or knowledge of in the pelformance of this Agreement shall be deemed 
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confidential. Contractor agrees 10 take all possible precautions to guard the 
confidentiality of such materials and information and to limit aocess to such 
information to its authorized agents and employees . 

8. Excused Performance 

Neither party shall be liable for any fai lure to perform or for delayed periormance 
of any obligation under this Agreement if such performance is prevented, 
hindered or delayed by reason of any cause beyond its reasonable control , 
including, without limitation, any labor dispute, strike, or other industrial 
disturbance, Act of God, flood, earthquake, casualty, war, act of public enemy, 
riot, insurrection, embargo, .Iaw or court action, and regulation or order of any 
government, government agency or subdivision thereof. 

9. Amendment 

This Agreement may be amended only in writing by both parties. 

10. Assignment 

Neither party may assign, without the other party's prior written consent, this 
Agreement or any right or obligation hereunder, and any and all assignments 
without said prior written consent shall be deemed void. 

11 . Arbitration 

The parties agree that each dispute, controversy or claim arising out of or relating 
to this Agreement shall be settled by binding arbitration before an arbitrator 
selected from a panel of members of JAMS (Judicial Arbitration and Mediation 
Service) in Los Angeles, California , in accordance with California law. Judgment 
on the awa rd rendered by the arbitrator may be entered in any court having 
competent jurisd iction. The decision of the arbitrator as to damages, injunctive 
relief and all other matters comprising the decision shall be enforceable and 
included in any judgment on the award of the arbitrator. The parties shall be 
entitled to all rights of discovery provided by the California Code of Civil 
Procedure, provided , however, that the arbitrator may omit discovery for good 
cause shown or in the interests of justice in order to ensure that the arbitration 
proceeds in a fai r and efficient manner. 

12. Entire Agreement 

This Agreement represents the entire understanding of the parties hereto and 
supersedes all prior written or oral agreements with respect to the subject matter 
hereof. 

13 Govern inq Law 

This Ag reement shall be governed by the laws of tile State of Ca lifornia 
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". f 

EMS CAPjSTRANO, jNC. 
a California nonprofit corporation 

BY : ~~ 

Title: !2c?r+~:'41U: ",fe"14t'1.f 
Date: Y/?sko'''J 

OPTIONS FOR YOUTH, INC., 

A California nonprofit corporation 


BY: ~l~ 
Title: De&1 $£1;yirrfel1c1CtI I 

Date: JIA e I 7 
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CURRICULUM DELIVERY AGREEMENT 

EDUCATION MANAGEMENT SYSTEM - BALDWiN PARK'll, a California nonprofit 
corporation ("EMS-I3P 11") , does hereby retain OPTIONS FOR YOUTH, INC., a California 
nonprofit corporation ("Contractor") to furnish the below-described services and materials 
upon the following terms and conditions: 

1. Term and Termination 

This Agreement shall be effective as of July 1,2008 and shall continue in effect 
until June 30, 2010 unless terminated by either party upon sixty (60) days written 
notice. 

Services and Materials Provided By Contractor 

a. Contractor shall provide to EMS-I3P II the following services and materials: 
(i) Order and deliver curriculum for academic recovery CAR") and 

experiential learning ("EL") classes; 
() Order and deliver office and school supplies; and 
(i) Provide standard ordering information for new center set Lip . 

b. Contractor agrees to perform all services hereunder to EMS-BP II 
reasonable satisfaction. 

3. Non-transference of TItle and Rights 

This Agreement is for services only_ Notwithstanding the foregoing , in the event 
that Contractor is requested to reproduce and deliver materials originally created 
by EMS-BP II or by a third party for the benefit of EMS-BP II, all rights and title to 
said materials shall be retained by EMS-BP jl. 

4. Shared Costs 

a. In consideration for Contractor providing the above-descrrbed services, 
EMS-8P II shall share Contractor's costs for delivery and purchase of the 
materials described in paragraph 2a (the "Shared Costs") The Shared Costs 
shall include EMS-BP II , INC' proportionate share of Contractor's costs 
associated with the production and del ivery of the services and materials 

Option' ~'()r Ynlllh 
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described in paragraph 2a, including Contractor's overhead costs (such as rent, 
utilities, sales tax, employee costs, warehousing), but excluding Freight Out. 
EMS-BP II proportionate share of costs shall be based on its proportionate 
percentage of total purchases compared to all curriculum purchases by all 
purchasers. In determining EMS-BP II's proportionate share of Contractor's 
costs, Contractor shall invoice EMS-BP II for (1) the actual cost of books and 
curriculum and (2) estimated overhead charges. Any necessary adjustments 
between EMS-BP II's actual proportionate share of costs and the cumulative 
billed estimate shall be subject to adjustment on a twelve-month cycle. 

b. Invoices shall be submitted to EMS-BP II by Contractor with each 
shipment of materials. Payment shall be due within 30 days of billing . Interest at 
the rate of 1.5 percent per month (18% Annual Percentage Rate) shall be 
charged on any unpaid balances in excess of 30 days. 

5. Ownership 

All physical written materials and programming documentation originated and 
prepared for EMS-BP II by Contractor pursuant to this Agreement shall belong to 
EMS-BP II , but Owner shall retain the copyright in all materials. 

The Parties acknowledge that EMS-BP II will contribute substantively to the form 
and content of materials prepared by Contractor pursuant to the terms of this 
Agreement. Accordingly, the Parties agree that any copyright interests or other 
ownership rights related to the materials shall be the property of both Parties 
hereto and that each Party shall equally enjoy all benefits and r,ights arising out of 
such copyright and ownership interests. 

6. Independent Contractor Status 

It is expressly agreed and understood that Contractor, including its employees 
andlor subcontractors, is performing services under this Agreement as an 
independent contractor for EMS-BP II and neither Contractor nor any of its 
employees or subcontractors is an employee or agent of EMS-BP II. EMS-BP 
I1's liability hereunder shall be limited to payment of the fees provided in th is 
Agreement. All liability to the persons actually providing services under this 
Agreement or related to the providing of such services, including but not limited 
to, payment of wages or other compensation , withholding of taxes and similar 
charges related to such wages or other compensation, and Worker's 
Compensation , shall be the sole responsibility of Contractor. 

7. Confidentiality 

All materials and information of EMS-BP II which Contractor gains access to or 
knowledge of in the performance of this Ag reement shall be deemed confidential. 
Contractor agrees to take all possible precautions to guard the confidentiality of 
such materials and information and to lilllit access to such information to its 
authorized agents and employees. 
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8. Excused Performance 

Neither party shall be liable for any failure to perform Of for delayed performance 
of any obligation under this Agreemellit if such performance is prevented, 
hindered or delayed by reason '0f any cause beyond its reasollaole control, 
including, without ~imitatjon, any labor dispLl\le, strike, or other industrial 
disturbance, Ad of God, flood, earthquake, casuaUy, war, act of public enemy, 
riot, insurrection, embargo, law or court action, and regulation or order of any 
government, government agency or subdivision thereof. 

9. Amendment 

This Agreement may be amended only ifl writing by both parties. 

10. Assignment 

Neither party may assign, withoLit the other party's p rior written consent, this 
Agreement or any right or obligation hereunder, and any and all assignments 
without said prior written oonsent shall be deemed void. 

11 . Arbitration 

The parties agree that each dispute, controversy or claim arising out of or relating 
to this Agreement shall be settled by bindiflg arbitration before an arbitrator 
selected frofll a panel of members of JAMS (Judicial Arbitration and Mediation 
Service) in Los Angeles, Califomia, in accordance with California law. Judgment 
on the awar<i rendered by the arbitrator may be entered in any court having 
competent jurisdiction. The decision of the arbitraltor as to damages, injunctive 
relief and all other matters comprisj ~g the decision shall be enforceable and 
included in any judgment on the award of the arbitrator. The parties shall be 
entitled to aN rights of discovery provi~ed by the California Code of Civil 
Procedure, pmvlded, however, that the arbitrator may omit discovery for good 
cause shown or in the interests of justice in order to ensure that the arbitration 
proceeds in a fair and efficient manlier. 

12 Entire Agreement 

TI1is Agreement represents the entire understanding of the parties hereto and 
supersedes all prior written or ora l agreements wilth respect to the subject matter 
hereof. 

13. Governing Law 

This Agreelnent shall be governed by the laws of the State of Ca lifornia . 

3 
.;, H t~' l 

t ). ) 1. 1,' 



• • 

gacdb-csd-mar10item03a7 
Attachment 7 
Page 104 of 104

EMS-BALDWIN PARK II, Inc. 
a California nonprofit corporation 

By : J~~ 
Title: OtlttrV/(1/;'! (~clf~.f 
Date: 3. ~d~001 

OPTIONS FOR YOUTH , INC. , 

A California non rofit corporation 


BY:_-'-'il--\t'-:-___---'---,,.----­

Tit le:~~~~~f2f1PJl.1!:~ 

Date: _ ____-'---='-----''--_ 
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