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‘gﬁ Opportunities For Learning
o

¥ Public Charter Schools
CHARTER SCHOOLS
DIVISION
DATE: November 13, 2009
TO: Igbal Badwalz, Charter Schools Division-CDE N 7 g
Bl o
FROM: John Hall, President — Opportunities For Learning Public Charter Schools l/ (/ . ot
(/ .
SUBJECT: Opportunities For Learning Public Charter Schools Request for Mitigating Circumstances

This memo is in response to the questions received on November 5, 2009, from the Charter School
Division of the CDE regarding Opportunities For Learning Public Charter School’s request for mitigating
circumstances resulting from the recent budget cuts due to the State’s economic crisis. This response is
on behalf of the following Opportunities For Learning Charter Schools:

Charter School Name Charter School Current Funding
Number Level
Oppoertunities For Learning-Santa Clarita 214 85%
Opportunities For Learning-Baldwin Park 402 85%
Opportunities For Learning-Capistrano 463 85%
Opportunities For Learning-Baldwin Park Il 874 85%

1. Please provide a copy of the contract/agreement/MOU between the charter school and the charter
management organization, indicating whether the contract/agreement/MOU is annual in duration.
If not, please indicate under what conditions the contract/agreement/MOU can be terminated or

renewed and by whom.

The Opportunities For Learning charter schools contract is with Education Management
Systems, Inc. ("EMS") for the provision of charter management services. A copy of the Services
and Property Agreement entered into by each Opportunities For Learning charter school entity
and EMS is provided herewith. The terms and conditions regarding termination and renewal are
set forth in the agreement. The termination duration and conditions for termination are located
under ARTICLE 2 (page 2) and ARTICLE 17 (pages 9-11).
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2. Please provide a copy of contract/agreement/MOU between the OFY and OFL, indicating whether
the contract/agreement/MOU is annual in duration. If not, please indicate under what conditions
the contract/agreement/MOU can be terminated or renewed and by whom.

The Opportunities For Learning charter school entities have each entered into an agreement
with Options For Youth, Inc. concerning the acquisition of curriculum materials. In part, these
agreements are also for the purpose of furthering the collective purchasing power achieved by
purchasing all materials on behalf of the Options For Youth and Opportunities For

Learning Charter Schools through a single purchasing entity. A copy of the Curriculum Delivery
Agreement (which is identical to all of the agreements entered into by each Opportunities For
Learning Charter School entities) is provided herewith and contains the provisions concerning
termination and renewal of the agreement. The contract expires June 30, 2010 unless
terminated by either party upon sixty (60) days written notice (please reference Section 1, page
1 of the agreement).
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SERVICES AND PROPERTY AGREEMENT BETWEEN EDUCATION
MANAGEMENT SYSTEMS, INC. AND EMS-C, LLC

This SERVICES AND PROPERTY AGREEMENT (“Agreement”) is made and entered
into and effective, July 1, 2009, by and between Education Management Systems, Inc., a
California corporation (“EMS”), and EMS-C, LLC, a California Limited Liability
Company (“LLC”) with reference to the following:

RECITALS

A. EMS provides management and other services to charter schools and has
expertise in home schooling and in providing educational services to at risk students
using independent study instructional modalities in its Opportunities For Learning
program;

B. LLC was created to develop new ways to educate children within the public
school system through the establishment of and/or operation of charter schools;

&, On July 1, 2001 the Capistrano Unified School District approved the petition for
charter submitted by LLC to operate an Opportunities For Learning charter school
serving at risk students;

D. The charter petition sets forth the governance structure for the charter school and
provides, among other things, that the management and day-to-day operation of the
charter school may be delegated to outside parties, including, but not limited to EMS;

E. LLC desires to contract for services, including school management, property
management, accounting and human relations services, to assist it in the operation of the
charter school;

G. EMS owns intellectual property, including its proprictary name, Opportunities For
Learning, and curriculum for use in independent study modalities that LLC desires to use
in its charter school programs;

H. EMS has leased certain improved real property and furnished the real property for
use as charter school learning centers and LLC desires the use of said facilities for its
charter school;

L The parties intend that the terms of this Agreement shall be consistent with the
terms ol the charter petition approved by the Capistrano Unified School District; and
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NOW, THEREFORE, the parties hereto agree as follows;

ARTICLET RELATIONSHIP

1.1 Services and Property Agreement. Under this Agreement, LLC hires EMS and
EMS hereby covenants with the LLC to perform the duties hereinafier described.

1.2 Charter Agreement. The parties understand and acknowledge that LLC is bound
by and subject to, all the terms and conditions of the Charter Agreement between LLC
and the Capistrano Unified School District (hereafter referred to as the “District”™), which
charter was approved by the District on July 01, 2001 (hereafter referred to as the
“Charter Agreement”) and that by entering into this Agreement, EMS’s services shall
comply with the applicable terms and conditions of the Charter Agreement. A copy of the
Charter Agreement is attached as Exhibit “A” and is incorporated herein. The
Opportunities For Learning Charter School operated pursuant to the Charter Agreement
is referred to as the “Charter School.”

1.3 Independent Contractor. The parties to this Agreement intend that;

1.3.1 The relationship between EMS and LLC created by this Agreement is that of an
independent contractor, and not a partnership or employer- employee or other
relationship. No agent, employee, or servant of EMS shall be deemed to be the employee,
agent or servant of LLC or the District. The manner and means of conducting the work
pursuant to this Agreement is under the sole control of EMS and EMS will be solely and
entirely responsible for its acts and for the acts of its agents, employees, servants, and
subcontractors during the entire Term of this Agreement; and,

1.3.2  No agent, employee, or servant of the LLC shall be deecmed to be the employee,
agent or servant of EMS. LLC will be solely and entirely responsible for its acts and for
the acts of its agents, employees, servants, and subcontractors during the entire Term of
this Agreement.

ARTICLE2 TERM

2.1 Unless earlier terminated pursuant to this Agreement, the term (*Term™) of this
Agreement shall commence on July 1, 2009 (the “Commencement Date™), and shall
continue through June 30, 2014 unless charter terminates prior.

ARTICLE 3 SERVICES TO BE PROVIDED BY EMS

3.1 During the Term of this Agreement, except as otherwise provided, EMS shall be
responsible for all functions that relate to educational services, facilities management,
human resources management, administration and operation of the Charter School, as
required by the Charter Agreement (hereafter referred to as the “EMS Services™. Such
services are more particularly identified on Exhibit “B,” which is attached hereto, and
incorporated herein.
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12 In addition, EMS shall locate and lease on behall of the Charter School, for the
duration of the Term, facilities in which the Charter School can operate its learning
centers as described in Article 5.

ARTICLE4 EMS COMPENSATION

4.1 On the 5th day of each calendar month during the Term of this Agreement, LLC
shall cause to be paid to EMS a monthly fee for the EMS Services. The monthly fee shall
be calculated based upon the number of studenis enrolled in the Charter School learning
centers operated by EMS in the given month. LL.C shall pay EMS the amount of Twelve
Thousand One Hundred Twenty Seven Dollars and Fifty Cents ($12,127.50) per month
per learning center, when the center envoliment has reached or exceeded 150 students for
the first year of this Agreement. The fee shall be prorated at fifty percent (50%) upon an
enrollment of 75 or more students. The monthly fee shall increase by five percent (5%)
per annum in each consecutive year unless otherwise agreed to by the parties in writing.
The monthly fee shall not exceed 15% of the total revenue of the charter. The monthly
fee will be in addition to LLC’s obligation to reimburse expenses as provided in Article 5
below.

ARTICLE > REIMBURSABLE LEASE EXPENSES

5.1 LLC shall reimburse EMS or pay directly any and all rentals (including common
arca charges and other charges assessed directly by the landlord as part of each respective
lease) advanced by EMS for the use of commercial premises for charter school learning
centers. EMS has entered into and shall maintain for the benefit of Charter School, leases
of commercial real property and office space to provide learning centers for the students
of the charter school. The learning centers are all used for Charter School purposes. 5.2

LLC shall also reimburse EMS or pay directly all expenses for utilities, including
telephone, power, waler, trash and other utilities used in connection with the foregoing
learning centers.

5.3 LLC acknowledges that prior 1o entry into this Agreement, it has reviewed or was
provided opportunity o review leases for cach of the learning centers in which it
currently operates. L.LLC may, on reasonable notice to EMS inspect the foregoing leases.

5.4 LLC acknowledges that the terms of certain of the leases listed above may expire
or lerminate prior 1o the end to of the Term of this Agreement. In such event, EMS agrees
to Jocate and secure, on behall of the Charter School, suitable replacement premises,
EMS will obtain the prior writien approval of LLC before adding or subtracting the
number of learming centers devoled 1o the Charter School.

ARTICLE 6 FACILITIES

0.1 EMS, on behall of the Charter School, shall be vesponsible for the identification,
location and acguisition of space for the Charter Scheol (the *Charter School Site™),

L
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6.2  The Charter School Site will meet the state and local safety standards, The
Charter Schoo!l will use facilities that meet all city or local ordinances for the health and
safety of its faculty and students. Facilities will be selected on the basis of identification
of areas where the greatest numbers of potential students can be served.

6.3 EMS shall be responsible for the purchase and installation of technology
{computers, modems, and phone units) integral to the Charter School. LLC will pay
directly or reimburse EMS for these costs.

6.4  EMS shall be responsible for furnishing and maintaining for the Charter School
Sites, appropriate and sufficient tables, chairs, materials and supplies to conduct the
Charter School, LLC will pay directly or reimburse EMS for these costs.

6.5 EMS will secure insurance reasonably suitable to protect the Charter School for
personal and property damage cansed by hazards at the Charter Schoo] Site. LLC will
pay directly or reimburse EMS for their allocated portion of such expense.

6.6  EMS will ensure that, at a minimum, each of the learning centers are open 1o
Charter School teachers and students from 8:00 am, to 5:00 p.m. {closed one hour for
lunch), each day, all year around, excluding weekends and holidays.

ARTICLE7 DATA AND ASSESSMENTS

7l EMS shall provide information 1o the LLC governing board sufficient 1o enable
the LLC governing board to monitor the educational performance and efficiency of the
Charter School.

7.2 EMS shall make available to L.LC the following reports: monthly report of
expenses incurred for reimbursement, monthly ADA reports, reports required for the
sponsoring District and California Department of Education, J200 budget reports, J18 and
19 filings, and year to date budget variance reports, Upon reasonable request, EMS shail
provide additional financial data and other data concerning the Charter School to L1.C in
a formatl and structure reasonably directed by LLC.

7.3 LLC shall have the right, upon fifieen days notice to EMS, to conduct an audit of
EMS’s financial and other records relating to the operation of the Charter School. LLC
shall pay the cost of such an audit and such audit may be performed by any Certified
Public Accountant of LLC’s choosing.

7.4 When requested by LLC, EMS will contract periodically with James Catterall,
Ph.D. of the UCLA Graduate School of Education to conduct an independent evaluation
ol the Charter School. The results of Dr. Catterall’s evaluation will be provided to LLC.
This independent evaluation will examine aspects of the Charter School’s effectiveness
and quality of the Program. At a minimum, the evaluation will evaluate progress toward
achieving the goals of the Charter School. The evaluation will use both qualitative and
guantitative data. The evaluator will analyze standardized test data and incorporate the
results into the evaluation, In addition, the data relating to baseline student Performance
Plans; educational and community agency services rendered to the Charter School’s:
students: and enrollment, academic and attendance records will be analyzed. Qualitative
data will be collecied through structured and unstructured interviews and questionnaires

<
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with Charter School staff, students, parents and community agency personnel. LLC shall
pay directly or reimburse EMS for the cost of any Catterall evaluation(s) requested by the
1A,

ARTICLE 8 EDUCATIONAL PROGRAM AND CURRICULUM

8.1 EMS shall provide an education program (the “Program”) to be used in
connection with the Charter School’s educational program. The Program shall be initially
structured as follows:

8.1.1 The curriculmm developed or purchased by EMS shall introduce instruction in
higher order skills as early as possible in the Program, in order to offer interesting and
challenging curriculum for the purpose of allowing students to progress as quickly as
their capabilities will allow. The Program will allow students to use the knowledge that
they are accumulating in novel ways to facilitate problem- solving and skill development.
Materials shall be designed in a language and format that are readily accessible, and
students will be allowed to complete course work at their own pace, as the Program will
be formulated based on an initial assessment of the student’s skill levels in reading, math
and other core courses. The key components of the Program are as follows:

8.1.2 Students will be required to concentrate their learning efforts on a maximum of
one or two core subjects, in order 1o achieve greater depth of learning in each subject and
1o focus the students’ attention on specific areas as a way 10 promote maximum
efficiency for faster results,

8.1.3  Students will participate in independent study programs that will allow each
student to tailor his or her work pace to meet personal needs and goals.

8.1.4 Students will be placed in core subjects of reading, English and Math based on
lesled achievement levels, Advancement will be determined on actual mastery of skills.
Learning will be thus focused on the specific skills and tasks, which will result in the
maximum advancement in the minimum time,

8.2 EMS shall implement the Charter School’s curriculum in a manner that is
consistent with the Charter Agreement.

8.3  The parties hereto understand and agree that an essential principle of the Charter
School’s operation is its flexibility, adaptability and capacily to change in the interests of
continual improvements and efficiency and, Turther, that the parties hereto are interested
in results and not inflexible prescriptions. To that end, EMS may modify, alter, change
and/or amend the Program or curriculum as necessary, without the prior approval or
consent of LL.C. However, LLC shall receive writlen notice of any material changes to
the charter school curriculum.

8.4 EMS shall ensure that the Charter School, including its curriculum, will be
nonreligious, nonsectarian and shall not illegally discriminate against any student on the
basis of race, creed, color, sex, national origin, religion, ancestry, age, disability, special
need, marttal slatus or citizenship.

8.5 LLC shall pay directly or reimburse EMS for the cost of all curriculum materials.

]
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ARTICLEYS MANAGEMENT OF THE CHARTER SCHOOL

9.1 The Charter School shall be managed under the ultimate authority of the LLC
through individuals designated by the LLC. Unless and until other individuals are
designated, the LLC has designated John Hall to serve as President and Joan Hall, Jamie
Hall, and John Hall Jr. to serve as Vice Presidents. The LLC has engaged William
Toomey to serve in the capacity as Deputy Superintendent of Educational Operations.

92  Except as may be provided in Article 16 (Indemnification) EMS shall not be
liable to LLC for any loss or damage sustained by LLC, unless the loss or damage shall
have been the result of fraud, deceit, gross negligence, reckless or intentional misconduct,
or a knowing violation of law by EMS, EMS shall perform its duties in good faith, in a
manner it reasonably believes to be in the best interests of the Charter School and with
such care as an ordinarily prudent person in a like position would use under similar
circumstances,

9.3  EMS is not obligated to devote all of its time or business efforts to the affairs of
the Charter School. EMS shall devote the time, effort and skill reasonably necessary for
the operation of the Charter School.

94 EMS and its officers, directors, shareholders, partners, members, agents,
employees and/or affiliates may engage or invest in any business activity ol any type or
description, including, without limitation, those that might be the same as or similar to
the Charter School’s business and that might be in direct or indirect competition with the
Charter School. Neither the LLC, nor the Charter School shall have any right in or to
such other activities or to the income or proceeds derived there from. EMS shall not be
obligated to present any investment opportunity or prospective economic advantage 1o
LLC, even if the opportunity is of the character that, if presented to LLC, could be
invested in by LLC. LLC acknowledges that EMS and its affiliated entities own and/or
manage other businesses, including businesses that may compete with the LLC and for
EMS’s time. LLC hereby waives any and all rights and claims which it may otherwise
have against EMS and its ofTicers, directors, shareholders, partners, members, agents,
employees and atfiliates as a result of any such competitive activities.

9.5 Nowwithstanding that it may constitute a conflict of interest, EMS may, and may
cause its affiliated entities 1o, engage in any transaction (including, without limitation, the
purchase, sale, lease or exchange of any property, the lending of any money or property
to LLC and/or the Charter School or the rendering of any service, or the establishment of
any salary, other compensation, or other terms of employment) with the Charter School
and/or LLC so long as (a) such transaction is not expressly prohibited by this Agreement;
and (b) the terms and conditions of such transaction, on an overall basis, are [air and
reasonable to the Charter School and/or LLC and arve at least as favorable to the Charter
School and/ or LLC as those that ave generally available from persons capable of
similarly performing them and in similar transactions between parties operating at arm’s

length; and (¢) are approved by LLC’s Board of Managers.

9.6 [n addition 10 any other duties or obligation of EMS arising under this agreement,
EMS shall ensure that, in the event that the LLC shall close a charter schoel operated by
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it, all applicable legal requirements eslablished by the California Department of
Education or other government entity shall be met.

ARTICLE 10 STUDENT ADMISSION AND STANDARDS

10.1  EMS covenants that admission to the Charter School shall be open to students on
a non-discriminalory basis without regard 10 race, color, religion, national origin, creed,
sex, ethnicity, sexual orientation, behavior, age, ancestry, special need, or proficiency in
the English language, income or academic achievement, except as otherwise allowed
under California law.

10.2  Expulsions will be made on the advisement of the Board of Managers of LLC.

ARTICLE 11 PERSONNEL AND TRAINING

11.1  LLC shall employ all certificated personnel of the Charter School and non-
certificated personngl, such as Instructional Aides, that work in the learning centers, LLC
shall have ullimate authority for the selection and removal of certificated employces and
non-certificated employees of LLC (Charter School Employees).

11,2 EMS shall recruit, screen and recommend certificated and non-ceriificated
individuals to LLC for employment by LLC.

11.3  All Charter School Employees shall have the experience and knowledge
appropriate to the position for which they are employed;

11.4  All Charter School Employees shall meet standards set forth by California law, as
applicable and such Employee’s particular job description. Certilicated employees shall
meet requirements of the California Commission on Teacher Credentialing.

11.5  When necessary, LLC shall work with EMS to obtain State Department of
Education waivers and shall work with EMS 1o expedite the certification process or
alternative accreditation for all new or out-of-district personnel.

11.6 EMS shall provide training in its methods, curriculum, program, and technology
to all teaching personnel. Such training shall be at LLC’s expense, and may be held off-
site, at locations selected by EMS. EMS will also provide team building events, at LLC’s
expense, for the benefit of LL.C employees.

[1.7  EMS will administer health and retirement benefits for L1LC’s employees,
including all certificated and non-certificated staff,

1.8 LLC acknowledges and agrees that John Hall, Joan Hall, Jamie Hall, John Hall Jr.
and William Toomey may have employment relationships with both EMS and L1LC.

[1.9  Persomnel Policies

[1.9.1 EMS and LLC shall comply with all applicable federal and state laws, concerning
employee welfare, salely and health, including. without limitation, the requirements of

federal law for a dig free workplace.
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11.9.2 Neither EMS nor LLC will illegally discriminate against any employee or
applicant for employment on the basis of race, creed, color, sex, national origin, religion,
ancestry, age, disability, marital status, or citizenship, in its recruitment, selection,
training, utilization, termination or other employment-related activities.

ARTICLE 12 SUBCONTRACTING OF SERVICES

12.1  Subcontracting of Services. EMS reserves the right to subcontract any and all
services specified in this Agreement to the District and/or to public or private
subcontractors, as permitted by law.

12.2  Location of Performance. EMS reserves the right to perform non-instructional
functions, such as purchasing materials or developing curriculum, off-site at EMS offices
or remote locations, unless prohibited by federal, state laws, rules, or regulations.

ARTICLE 13 SCHOOL YEAR

13.1  School Year. The parties hereto agree that the Charter School shall be in session
at least two hundred forty (240) days or more between July 1st and June 30th of eéach
calendar year.

13.2  Calendar. Notwithstanding the above, the parties understand and agree that the
Charter School will have a year-round, multi-track, staggered start calendar for the
Programs, or, as necessary, any other calendar that would improve the delivery of
instruction to students.

ARTICLE 14 STUDENT PRIVACY

14.1  Family Educational Rights and Privacy: Act. LLC shall instruct the District 1o
designate EMS and its officers, employees, agents and representatives as having a
legitimate educational interest such that they are entitled to access to education records
under 20 U.S.C.A, 1232g, the Family Educational Rights and Privacy Act and under
applicable California information and privacy laws. EMS, its officers and employees
shall comply with the Family Educational Rights and Privacy Act at all times.

ARTICLE 15 WARRANTIES AND REPRESENTATIONS

15.1 Representations of LLC. LLC represents and warrants to EMS that: (1) it is an
organization formed, existing and operating under the laws of the State of Califormia; (ii)
it has full lawful power and authority to execute, deliver and perform this Agreement, to
incur the obligation; provided for under this Agreement and to contract with EMS for
EEMS to provide the services sel forth in this Agreement on belialf of the Charter School
(i11) the information, i1f any, LLC has furnished to EMS concerning LLC’s finances,
revenues, and student enrollment is accurate and the latest information available at the
time of the exccution of this Agreement; (1v) the execution, delivery and performance of
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this Agreement by LLC is not a violation or breach of any other agreement between LLC
and any other person or entity.

152  Representations of EMS. EMS represents and warrants to LLC that: (i) iti1s a
Delaware corporation organized and exisling under the laws of the State of Delaware; (ii)
it has full lawful power and authorily 1o execute, deliver and perform this Agreement, to
incur the obligations provided for under this Agreement and to contract with the LLC to
provide the services set forth in this Agreement on behalf of the Charter School; (iii) the
information, if any, EMS has furnished to LLC concerning the EMS’s finances and
revenues is accurate and complete and the latest information available at the time of the
execution of this Agreement; (iv) the execution, delivery and performance of this
Agreement by EMS is not a violation or breach of any other agreement between EMS
and any other person or entity.

ARTICLE 16 INDEMNIFICATION

16,1  Indemnity to Property or Persons. EMS shall indemmnify and hold LLC and its
members, managers, employees, officers, subcontractors, agents, representatives and
authorized volunteers (collectively “the LLC Agents™) harmless from and against any and
all claims, demands, swits, costs, judgments, or other forms of liability to third parties,
actual or claimed, of whatsoever kind or character, including attorneys’ fees, brought
against LLC and/or the LLC Agents for injury to properly or persons, occurring or
allegedly occurring in, on or aboul the Charter School as a result of actions by EMS
and/or by its employees, officers, directors, subconiractors, representatives, and agents
(collectively "EMS’s Agents”™) during the Term of this Agreement or any renewal periods
thereol. Upon timely written nolice from LLC, EMS shall defend LLC and/or the LLC
Agents in any action or proceeding brought thereon with counsel reasonably acceptable
to LLC,

16.2  LLC shall indemmify and hold EMS and EMS’s Agents harmless from and against
any and all claims, demands, suits, costs, judgments or other forms of liability to third
parties, actual or claimed, of whatsoever kind or character, including attorneys’ fees,
brought against EMS and/or EMS’s Agents for injury to property or persons, occurring or
allegedly occurring in, on or about the Charter School as a result of actions by LLC
and/or by LLC’s Agents during the Term of this Agreement or any renewal periods
thereof. Upon timely written notice from EMS, LLC shall defend EMS and/or EMS’s
Agents in any action or proceeding brought thereon with counsel reasonably acceptable
10 EMS.

ARTICLE 17 TERMINATION AND CLOSURE

7.1 Termination. This Agreement may be terminated during the Term hereof pursuant
1o the provisions of this Article. Subject 1o Section 17.5 below, upon termination of this
Agreement, the Charter School shall cease all operations.

7.2 LLC Termination for Cause. LLC may terminate this Agreement for Cause prior

to the end of the Term, in accordance with the procedures set forth herein. For purposes
ol this Section, “Cause” means:

Y
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17.2.1 Material breach of this Agreement, which may include, but is not limited 1o,
failure of EMS to provide services as required by this Agreement, or any other act or
failure 1o act by EMS which undermines the joint purpose of this Agreement.

17.2.2 L. LC may terminate for cause only if LLC has provided EMS written notice of the
material breach and has allowed EMS a reasonable period in which to remedy such
breach. A reasonable period for cure under this section shall not be less than sixly (60)
days. If LLC makes a good faith reasonable determination that EMS’s remedial action is
unsatisfactory, LLC may terminate the Agreement under this paragraph pursuani to the
procedure sel forth in Section 17.5,

17.3  EMS Termination for Cause. EMS may terminate this Agreement for Cause prior
to the end of the Term, in accordance with the procedures set Torth herein. For the
purposes of this Section, “Canse” means:

17.3.1 Material bre ach of this Agreement, which may include, but is not limited to,
LLC’s Tailure 1o adhere to the reasonable personnel, curriculum, program or similar
recommendations of EMS with respect to the Charter School, which EMS reasonably
determines to be necessary for the implementation of EMS’s Program, LLC’s failure 1o
obtain waivers from third parties as provided for in this Agreement which EMS
reasonably determines to be necessary for the implementation of EMS’s Program, LLC’s
failure to make payments as required by this Agreement; or any other failure which
undermines the joint purposes of this Agreement; or

17.3.2 EMS may terminate for cause only if EMS has provided written notice of the
breach to LLC and has allowed EMS a reasonable period in which to remedy such
breach. A reasonable period for cure under this section shall not be less than sixty (60)
days. If EMS makes a good faith reasonable determination that LLC’s remedial action is
unsatisfactory, EMS may tlerminate the Agreement under this paragraph pursuant to the
procedure set forth in Section 17.5.

174 Statutes or Legislative Changes. In the event that any enactment, repeal,
promulgation or withdrawal of any federal, state, or local law, regulation, or court or
admainistralive decigion or order materially affects the operation of the Charter School in
conformity with this Agreement, or otherwise constitutes a violation of law, or otherwise
has a material adverse effect on EMS’s ability to operate the Charter School, EMS or
LLC may elect to deliver written notice to the other of such changes and the resulling
consequences. Upon delivery of such notice, the parties shall promptly commence
negotiations in geod faith regarding a mutually agreeable approach (including without
limitation, an amendment 1o the Agreement) 1o address the statutory and/or legislative
changes. Il despite such good faith negotiations the parlies are unable to agree upon an
acceptable approach o address the statutory and/or legislative changes, then cither party
may elect to terminate the Agreement withoul further obligation or lability 1o the other,
by delivering writlen notice of termination to the other al least one hundred eighty {180)
days in advance of the effective date of such termination, or in such lesser time as is
reasonable under the circumstances. Among other events, the foregoing section applies to
actions that may be made by the State Board of Education, Department of Fducation and
the Advisory Commission on Charter Schools.

17.5  Termnation Notice and Other Termination Procedure

0
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17.5.1 Unless otherwise expressly provided herein, each party shall give the other party at
Jeast ninety (90) days advance written notice of a termination of this Agreement prior to
the end of its Term.

17.5.2 Notwithstanding any other provision in this agreement, each party shall use its
good faith best efforts to avoid a termination of the Agreement, which becomes effective
during the middle of a school year because of the disruption to the educational program
and the students. Therefore, in the event this agreement is terminated by either party prior
to the end of the Term, absent unusual and compelling circumstances, the termination
will not become effective until the end of the school year.

17.5.3 In the event of termination of this Agreement for any reason, EMS shall provide
reasonable assistance to LLC for up to ninety (90) days after the effective date of
termination of the Agreement, to assist in the closure of the Charter School and the
transition of students.

17.5.4 In the event LLC terminates this Agreement prior to the end of the Term,
regardless of the reason, then LLC shall, for the duration of the Term, be obligated to
reimburse EMS for all expenses incurred by EMS on account of the leases and all other
reimbursable items listed in Article 5.

17.5.5 Upon closure of the Charter School, for any reason, the parties shall follow the
closure procedures listed in Exhibit A.

ARTICLE 18 INSURANCE

18.1 Liability Insurance

18.1.1 EMS, on behalf of the Charter School and the District, shall secure and maintain,
insurance, including, but not limited to general liability insurance coverage for bodily
injury and property damage for the protection of the Charter School, the District, EMS,
and their respective officers, directors, board members, employees, students, teachers and
volunteers. Such insurance policies shall be issued by an insurance company or
companies selected by EMS and licensed to do business in the state of California. Excepl
as otherwise agreed in writing by LLC and EMS, all such insurance coverage shall be
primary insurance, with deductibles or SIR’s which are outside the policy limits, and
shall be occurrence based insurance (and not claims made insurance). LLC shall pay
directly or reimburse EMS for its pro-rata share of such cost.

18.1.2 LLC shall require that its contractors, if providing transportation or other services
to the Charter School shall name the Charter School and EMS, and their respective
officers, directors, board members, employees, and agents as additional insured under
their respective commercial general lLiability and automobile liability insurance policies
for personal injury and property damage: and if such services are provided directly by
[.L.C rather than by contracted service, then such persons shall be named as an additional
insured under corresponding LLC insurance policies.

18.1.3 The insurance policies maintained by each party pursuant to this Agreement shall
be endorsed to state that coverage shall not be suspended, voided, canceled, or reduced,
i coverage or limits, except after thirty (30) days prior written notice to EMS and LLC.
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The parties shall furnish one another certified copies of the insurance or certificates of
insurance which name one another as additional insured as additional insured and which
demonstrate compliance with this Agreement,

18.2 Workers’ Compensation Insurance. EMS, on behalf of LLC, shall secure and
maintain workers’ compensation insurance covering LLC employees and authorized
volunteers. Such insurance policies shall be issued by an insurance company or
companies licensed to do business in the state of California. LLC shall pay directly or
reimburse EMS for its pro-rata share of such cost,

18.3 Coordination of Risk Management. The parties shall coordinate risk management
activities with one another, which shall include the prompt reporting of any and all
pending or threatened claims, filing of timely notices of claim, cooperating fully with one
another in the defense of any claims and complying with any defense and reimbursement
provisions of state governmental immunity laws and applicable insurance policies. The
parties shall give each other prompt written notice of any claim arising out of the
operation of the Charter School. Neither EMS nor LLC shall compromise, settle,
negotiate or otherwise affect any disposition of any claim or potential claims asserted
against it to the extent such claims are insured by or through the other party, without the
approval of the other party.

ARTICLE 19 CONFIDENTIAL AND PROPRIETARY INFORMATION

19.1  Proprietary Marks and Intellectual Property. LLC acknowledges and agrees as
follows:

19.1.1 EMS owns and has all proprietary rights in and to the name “Opportunities For
LeamingSM?”, including but not limited to, all trademarks, trade names, service marks,
industrial designs, insignias, logos, and designations (as presently or hereafter comprised)
in connection therewith (the “Proprietary Marks™);

19.1.2 EMS also has developed, purchased and owns curriculum materials, sofiware and
other intellectual property (o be used in connection with the operation of the Charter
School, including but not limited to all copyrights, patents, source codes, technology and
trade secrets (as presently or hereafler comprised) in connection therewith (the
“Intellectual Property’);

19.1.3 EMS has extensively invested in developing and improving the Proprietary Marks
and Intellectual Property and in marketing, refining, advertising, promoting and
publicizing the same, all of which have become well and favorably known 10 the public
throughout the United States and elsewhere, and, as a result of such efforts, EMS has
acquired a valuable goodwill therein; and,

19.1.4 The public has and will come o associate said Proprietary Marks and Intellectual
Property exclusively with EMS and the services offered and rendered by EMS through
the various Opportunities For Learning charter schools.

192 Vahdity and Usc of Proprietary Marks and Intellectual Property. L.L.C hereby
acknowledges the validity of the Proprietary Marks and Intellectual Property identified
above and acknowledges that same are the sole property of EMS, LLC, through the

~
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Charter School, shall use such Proprietary Marks and Intellectual Property only for so
long as the right and license granted here remains in force, and only in connection with
the operation of the Charter School within the District, in the manner and for the purposes
specified in this Agreement. LLC, shall not, either during or after the term of this
Agreement, do anything, or aid or assist any other party to do anything, which would
infringe upon, harm, or contest the rights of EMS in any of its Proprictary Marks and/or
Intellectual Property, or in any other mark or names which incorporate the words
“Opportunities For LeamingSM”. LLC shall not use any mark or name other than as
herein licensed in connection with the conduct of the Charter School, and shall not place
any name or mark other than the names or marks originally appearing thereon, on any
materials obtained from EMS, LLC further agrees that any additional rights that may
develop in any of EMS’s Proprietary Marks and/or Intellectual Property in the future,
whether as trade names, trademarks, service marks, or copyrighted materials, shall inure
and accrue 1o the benefit of EMS.

19.3  License. Subject to the terms and conditions contained herein, EMS hereby grants
to LLC, and LLC hereby accepts from EMS, a non-exclusive license to use the
Proprietary Marks and Intellectual Property during the Term for the limited purpose of
establishing and operating the Charter School.

19.4  Designation of Charter School. Subject to the terms and conditions contained
herein, the Charter School shall be operated, advertised and promoted under the
designation “Opportunities For LeamingSM” or under any other name or names as EMS
may from time to time designate, and under no other name or designation whatsoever,
and without the addition of any prefix, suffix or any other name or names;
notwithstanding the foregoing, LLC may refer 1o the Charter School as the
“Opportunities For LeamingSM Charter School — Stockton.”

19.5  Prohibitions on Use. LLC agrees not to interfere in any manner with or attempt to
prohibit the use of the Proprietary Marks and Intellectual Property by any other entity.
LLC further agrees to execute any and all other necessary papers, documents, and
assurances 1o effectuate this purpose and agrees to cooperate fully with EMS or its agents
in securing all necessary and required authority from any Secretary of State, licensing
authority, or any other state or federal authority to the use of the Proprietary Marks and
Intellectual Property wherever needed. The grant of the License pursuant to this
Agreement, does not grant exclusivity of territory or use to LLC.

19.6  Ownership of Proprietary [nformation. LLC agrees that EMS shall own all
copyright and other proprietary rights in and to the Proprietary Marks and intellectual
Property, including but not limited to all instructional materials, training materials,
curriculum and lesson plans, and any other materials developed by EMS, its employees,
agents or subcontractors, or by any individual employed at the Charter School, including
LLC or District employees working for, or supervised by, EMS, which are developed
during the Term of this Agreement or any renewal Terms hereof EMS shall have the sole
and exclusive right to license such materials for use by other school districts or
customers, or Lo modify and/or sell such materials to other school districts and customers.
EMS may disclose such proprictary information, including that which is currently in
exgstence as well as that which may be created in the future. L.LC shall take all measures
reasonably necessary to assure that none of its personnel or agents disclose, publish,

-
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copy, transmit, modify, alter or utilize the Proprietary Marks and Intellectual Property
without EMS’s prior written consent.

19.7  Unauthorized Use. LLC shall promptly report to EMS any unauthorized use of
EMS’s Proprietary Marks and/or Intellectual Property that comes to its atiention in any
manner whatsoever, If requested by EMS, LLC will cooperate with EMS in precluding
unauthorized use of EMS’s Proprietary Marks and Intellectual Property, or any
confusingly similar mark or property.

19.8  Attorney-In-Fact, LLC shall execute and deliver any and all assignments,
instruments and documents and take any and all other actions to ensure that the
Proprietary Marks and Intellectual Property shall belong free of charge and exclusively to
EMS (or any other entity designated by EMS). LLC hereby irrevocably designates and
appoints EMS as its agent and aftorney-in-fact to act on its benefit to execute,
acknowledge, deliver, and file (and to swear 1o such execution, acknowledgement,
delivery and filing of any and all instruments, documents and agreements and to perform
any and all other acts and deeds deemed necessary or desirable to further the purposes of
this Section 15. Such power of attorney shall be irrevocable, coupled with an interest and
shall survive the dissolution of LLC

19.9  Confidential Information.

19.9.1 LLC acknowledges and agrees that during the Term, it will have access to certain
confidential information of EMS, including but not limited to confidential or proprietary
business information, curriculum materials, software, property rights and data, know-
how, trade secrets, customer and vendor lists, supplier and distributor lists, billing
practices and procedures, operating manuals and procedures, pricing policies, operational
methods, marketing plans or strategies, financial information, budget information and
procedures of EMS (“the Confidential formation™).

19.9.2 From and after the commencement of the Term, LLC shall keep secret and retain
in strictest confidence and shall not use for the benefit of itself or others, all or any of the
Conlidential Information.

19.9.3 Promptly following the termination of this Agreement for any reason, LLC shall
immediately deliver to EMS all Confidential Information in its possession, together with
all notes, records, memoranda, correspondence files and other papers, magnetic tapes,
software, discs, manuals and other information in any form relating to EMS (including all
copies ol these matenials). LLC acknowledges that it does not have and cannot acquire
any rights 1o these malerials,

1910 Further Obligations Following Termination. Upon termination of this Agreement
for any reason whatsoever, LLC shall immediately and permanently discontinue the use
ol any and all of the Proprietary Marks and/or Intellectual Property, or any marks, names,
or indicia which in the opinion of EMS are confusingly similar thereto, or any other
materials which may in any way indicate or tend to indicate that L1.C and/or the Charter
School is or was in way associated with EMS. At such time, LLC shall also immediately
and permanently remove or destroy or vetwrn to EMS, at EMS’s option, at LLCs
expense. all curnculum matenials, software, signs, stationary, letierheads, forms, printed
matter, promotional displays, and other materials containing the Proprietary Marks and/or
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the Intellectual Property. LLC shall, at such time, also immediately and permanently
discontinue any use of the name “Opportunities For Learning”, or a confusingly similar
name thereto in connection with the operation of a charter school.

ARTICLE 20 DISPUTE RESOLUTION PROCEDURE

20.1  Mediation. [n the event that any controversy claim or dispute between the parties
arises relating o the terms of this Agreement, or the breach thereof, the parties hereby
agree 1o initially attempt 10 seitle such disputes by a non-binding mediation, before a
single neutral mediator (the “Mediator”™), administered by J.A.M.S./ENDISPUTE. The
Mediator shall be assigned al random by J.AM.S/ENDISPUTE and shall take place
within Los Angeles County,

20.1.1 The mediation shall commence within forty-Tive (45) calendar days from the date
of the receipt of the Mediation Demand sent by the aggrieved party (“Receipt Date”), and
shall be concluded no later than sixty (60) calendar days from the Receipt Date. In
determining the Receipt Date, the notice provisions of this Agreement shall apply.

20.1.2 The administrative costs of condueting the mediation shall be shared equally
between the parties.

20.2  Binding Arbitration. In the event that the parties are unable to resolve any dispute
regarding relating to the terms of this Agreement, or the breach thereof, through non
binding mediation pursuant to Section 20.1, above, such dispute shall be determined by
binding arbitration in accordance with the rules of JAM.S/ENDISPUTE, The parties
may select any third party arbitrator, including a retired jurist, or other independent party.
Any determination of the arbitrator shall be binding on the parties, and may be entered in
any court with proper jurisdiction for enforcement thereof. The costs of the arbitrator
shall be borne equally by the parties.

ARTICLE 21 MISCELANEQUS

21.1  Standard of Interpretation. Except as otherwise provided herein, the parties shall
perform all actions required herein in a reasonable and timely manner.

21.2  Notices. Any and all notices, demands or other communications required or
desired to be given hereunder by any party shall be in writing and shall be validly given
or made to another party if served either personally or, if deposited in the Unites States
mail, certified or registered, postage prepaid, returm receipt requested. If such notice,
demand or other communication be served personally, service shall be conclusively
deemed made at the time of such personal service. If such notice, demand or other
communication be given by mail, such shall be conclusively deemed given forty-eight
(48) hours afler the deposit thereof in the United States mail, addressed to the party to
whom such notice, demand or other communication is to be given as hereinafter set forth,

214 Governing Law and Construction. This Agreement shall, in all respects, be
governed by the laws ol the State of California applicable to agreements executed and to
be wholly performed within the State of California Nothing ¢ontained herein shall be
constrned so as to require the commission of any act contrary to law, and wherever there

15
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is any conflict between any provision contained herein and any present or future statute,
law, ordinance or regulation contrary to which the parties have no legal right to contract,
the latter shall prevail but the provision of this Agreement which is affected shall be
construed and limited only to the extent necessary to bring it within the requirements of
the law.

21.5  Severability. The provisions of this Agreement are severable, and if any one or
more provisions shall be determined to be judicially unenforceable, in whole or in part,
the remaining provisions shall nevertheless be binding and enforceable.

21.6  Armm’s Length Agreement. This Agreement has been negotiated at arm’s length
and between persons (or their representatives) sophisticated and knowledgeable in the
matters dealt with in this Agreement. Accordingly, any rule of law or legal decision that
would require interpretation of any ambiguities against the party that has drafted it is not
applicable and is waived. The provisions of this Agreement shall be interpreted in a
reasonable manner to affect the purpose of the parties and this Agreement.

21.7 Entire Agreement. This Agreement, together with the Charter Agreement,
constitutes the entire agreement of the parties with respect to the subject matter hereof
and supersedes any and all other written or oral negotiations, understandings or
agreements among the parties with respect to the rights and obligations assumed herein
and contains all of the covenants and agreements among the parties with respect to such
rights and obligations.

21.8  Binding Agreement. The party’s rights and obligations under this Agreement are
personal and shall not be assignable. Subject 1o the foregoing, each of the terms and
provisions conlained herein shall inure to the benefit of and be binding upon the parties
hereto and their respective heirs, personal representatives, successors, and assigns.

21.9  Cumulative Remedies. No remedy conferred by any provisions of this Agreement
is intended to be exclusive of any other remedy, and each and every remedy shall be
cumulative and shall be in addition to every other remedy given hereunder or now or
hereafter existing at law or in equity. Except as otherwise provided herein, the election of
anyone or more remedies by any party, shall not constitute a waiver of the right 1o pursue
other available remedies.

21.11 Modifications . No amendment, change or modification of this Agreement shall be
valid unless in writing, stating that it amends or modifies this Agreement, and signed by
all of the parties hereto.

21.12 Additiona | Acts. Each of the parties hereto shall execuie and deliver any and all
additional papers, documents and other assurances and shall do any and all acts and
things reasonably necessary in connection with the performance of their obligations
hereunder and 1o carry out the intent of the parties hereto.

21,13 Coumterparts. This Agreement may be executed in one or more counter- parts,
cach of which shall be deemed an original, but all of which together shall constitute one
and the same instrument.

2114 Waive r. The waiver by any parly to this Agreement of the breach of any provision
ol this Agreement shall not be deemed a continuing waiver or a waiver of any subsequent
breach, whether of the same or another provision of this Agreement,

[ O
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21.15 Captions. The captions appearing ai the commencement of the paragraphs hereol
are descriptive only and for convenience in reference. Should there be any conflict
between any such caption and the section at the head of which it appears, the section and
nol such caption shall control and govern in the construction of this Agreement. The
reference 1o paragraph numbers herein shall be deemed to refer 1o the numbers preceding
cach section.

21.16 Forc e Majeure, Neither party shall be liable if the performance of any part or all
of this contract is prevented, delayed, hindered or otherwise made impracticable or
impossible by reason of any strike, flood, riot, fire, explosion, war, act of God, sabotage,
accident or any other casually or cause beyond either party’s control and which cannot be
overcome by reasonable diligence and without unusual expense.

21.17 Nondiscrimination. EMS covenanis and agrees that it shall not discriminate
againsl any person or group thereol upon the basis of race, color, religion, sex, ancestry,
physical handicap, marital status or national origin in the operation of the Charter School.
EMS shall comply with applicable federal and stale laws, rules, and regulations
pertaining 1o nondiscrimination of hiring and employment, and as 1o admission of and
treatment of students.

21.18 Jointly Drafted Agreement. The parties acknowledge that this Agreement is the
product of the combined involvement and drafiing of both parties hereto and that neither
parly maybe considered or deemed the primary drafter of the Agreement.
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of
the day and year first above written.

Education Management SystEMS, Inc., a California Corporation

John Hall

itle: President

EMS-C, LLC, a California Limited Liability Company

\J\.)M.Aﬁli-ﬂ;\jﬂj L\F\S &“7\

By:  William Johnston ) Date
Title: Member of the Board of Managers

EMS-C, LLC, a California Limited Liability Company

a )/{/{11 el gLW«/

By:  William Rivera Date

Title: Member of the Board of Managers

18
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Exhibit A

Charter Petition
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Exhibit A

CHARTER AGREEMENT

{As referenced on page 2, ARTICLE 1, Section 1.2)
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Exhibit B
EMS Services

(a) Provide Opportunities for Learning Academic Recovery educational program thal is
specifically designed for drop outs and at risk youth and meets all requirements of the
charter agreement between LLC and the Capistrano Unified School District {the
Academic Recovery Program),

(b) Implement, as deemed necessary, a leadership development program and youth
impact program {Extra Programs),

(c) Identify and produce curriculum and instructional materials for the Programs
(including all above Opportunities for Learning Programs) (see cosl allocation in
section 8.5),

(d) Train LLC teachers and instructional aides in delivery of the Programs to students,
(e) Provide administrative support staff to assist Charter School,

(N Provide all human resources services needed by LLC, including but not limited to
adverlising for and recruiting teachers and instructional employees, screening
prospective new employees, making staffing and employment recommendations to
LLLC, planning and conducting team building events for LLC staff, and coordinating
all employee benefits,

(g) Provide computer for use of each teacher (see cost allocation in Article 6),

(h) Provide administrative services needed for operation of the school, including program
development, facilities management and management of day 1o day operations,

(i) Obtain waivers as may be necessary for operation of the charter school’s multi-track
calendar,

(j) Provide all accounting services, including all bookkeeping and accounting services,

(k) Arrange for an annual audit of the charter school to be performed by an auditing firm
approved by LLC,

(1) Provide 1o LLC the following reports: meonthly report of expenses incurred for
reimbursement, monthly ADA reports, reports required for the sponsoring District
and California Department of Education, J200 budget reports, J18 and 19 filings, and
year to date budget variance reports. Upon reasonable request, EMS shall provide
additional financial data and other data concerning the charter school to L1.C ina
format and structure reasonably directed by LLC.

(m) Locate and secure facilities adequate (o meet the needs of the charter school and the
Program, lease or otherwise contract wilh third parties for the use ol facilities for
school purposes,

(n) Provide all property management services nceded 1o maintain the charter school’s
learning centers and to keep the leamning centers in clean and professional order and
repar.

20
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{0) Furnish all learning centers with adequate desks, chairs, books, book cases and other
furnishings appropriate to maintain the learning centers’ clean and professional
appearance and suitable for the conduct of the charter school (see cost allocation in
Article 6),

(p) Provide computers for students in each learning center with Internet connections and
printing capabilities (see cost allocation in Article 6),

{q) Procure all insurance needed for operation of the charter school (see cost allocations
in Article 18),
(r) Supervise the providing of special education services,

(s) Periodically, as requested by LLC, arrange for independent assessments as described
in the Agreement performed by Dr. James Catterall of the UCLA Graduate School of
Education (see cost allocation in section 7.4).

~
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SERVICES AND PROPERTY AGREEMENT BETWEEN EDUCATION
MANAGEMENT SYSTEMS, INC. AND EMS-WSH, LLC

This SERVICES AND PROPERTY AGREEMENT (*Agreement”) is made and entered
into and effective, July 1, 2009, by and between Education Management Systems, Inc., a
California corporation (“EMS™), and EMS-WSH, LLC, a California Limited Liability
Company (“LLC") with reference to the following:

RECITALS

A. EMS provides management and other services to charter schools and has
expertise in home schooling and in providing educational services to at risk students
using independent study instructional modalities in its Opportunities For Learning
program;

B. LLC was created to develop new ways to educate children within the public
school system through the establishment of and/or operation of charter schools;

i On August 26, 1999 the William S. Hart Unified School District approved the
petition for charter submitted by LLC to operate an Opportunities For Learning charter
school serving at risk students;

D. The charter petition sets forth the governance structure for the charter school and
provides, among other things, that the management and day-to-day operation of the
charter school may be delegated 10 outside parties, including, but not limited to EMS;

E. LLC desires to contract for services, including school management, property
management, accounting and human relations services, to assist it in the operation of the
charter school;

G. EMS owns intellectual property, including its proprietary name, Opportunities For
Learning, and curriculum for use in independent study modalities that LL.C desires to use
in its charter school programs;

H. EMS has leased certain improved real property and furnished the real property for
use as charter school learning centers and LLC desires the use of said facilities for its
charter school;

L The parties intend that the terms of this Agreement shall be consistent with the
terms of the charter petition approved by the William S. Hart Unified School District; and
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NOW, THEREFORE, the parties hereto agree as follows:

ARTICLE1 RELATIONSHIP

1.1 Services and Property Agreement. Under this Agreement, LLC hires EMS and
EMS hereby covenants with the LLC to perform the duties hereinafter described.

1.2 Charter Agreement. The parties understand and acknowledge that LLC is bound
by and subject to, all the terms and conditions of the Charler Agreement between LLC
and the William S. Hart Unified School District (hereafter referred to as the “District”™),
which charter was approved by the District on July 01, 2001 (hereafter referred to as the
“*Charter Agreement”) and that by entering into this Agreement, EMS’s services shall
comply with the applicable terms and conditions of the Charter Agreement. A copy of the
Charter Agreement is altached as Exhibit “A™ and is incorporated herein. The
Opportunities For Learning Charter School operated pursuant to the Charter Agreement
is referred to as the “Charter School,”

1.3 Independent Coniractor. The parties to this Agreement intend that:

1.3.1 The relationship between EMS and LLC created by this Agreement is that of an
independent contractor, and not a partnership or employer- employee or other
relationship. No agent, employee, or servant of EMS shall be deemed to be the employee,
agent or servant of LLC or the District. The manner and means of conducting the work
pursuant to this Agreement is under the sole control of EMS and EMS will be solely and
entirely responsible for its acts and for the acts of its agents, employees, servants, and
subcontractors during the entire Term of this Agreement; and,

1.3.2  No agent, employee, or servant of the LL.C shall be deemed to be the employee,
agent or servant of EMS. LLC will be solely and entirely responsible for its acts and for
the acts of its agents, employees, servants, and subcontractors during the entire Term of
this Agreement.

ARTICLE2 TERM

2.1 Unless earlier terminated pursuant to this Agreement, the term (“Term™) of this
Agreement shall commence on July 1, 2009 (the *Commencement Date™), and shall
continue through June 30, 2014 unless charter terminates prior.

ARTICLE 3  SERVICES TO BE PROVIDED BY EMS

3.1 During the Term of this Agreement, except as otherwise provided, EMS shall be
responsible for all functions that relate to educational services, facilities management,
human resources management, administration and operation of the Charter School, as
required by the Charter Agreement (hereafier referred to as the “EMS Services™). Such
services are more particularly identified on Exhibit “B,” which is attached hereto, and
imcorporated herein,
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3.2 Inaddition, EMS shall locate and lease on behalf of the Charter School, for the
duration of the Term, facilities in which the Charter School can operate its learning
cenlers as described in Article 5.

ARTICLE 4 EMS COMPENSATION

4.1 On the 51h day of each calendar month during the Term of this Agreement, LLC
shall cause o be paid 1o EMS a monthly fee for the EMS Services. The monthly fee shall
be caleulated based upon the number of students enrolled in the Charter School learning
centers operated by EMS in the given month. LLC shall pay EMS the amount of Twelve
Thousand One Hundred Twenty Seven Dollars and Fifty Cents ($12,127.50) per month
per learning center, when the center enrollment has reached or exceeded 150 students for
the first year of this Agreement. The fee shall be prorated at fifty percent (50%) upon an
enrollment of 75 or more students. The monthly fee shall increase by five percent (5%)
per annum in each consecutive year unless otherwise agreed to by the parlies in writing.
The monthly fee shall not exceed 15% of the total revenue of the charter. The menthly
fee will be in addition to LLC’s obligation to reimburse expenses as provided in Arficle 5
below.

ARTICLE 5 REIMBURSABLE LEASE EXPENSES

3. LLC shall reimburse EMS or pay directly any and all rentals (including common
area charges and other charges assessed directly by the landlord as part of each respective
lease) advanced by EMS for the use of commereial premises for charter school learning
centers. EMS has entered into and shall maintain for the benefit of Charter School, leases
of commercial real property and office space 1o provide learning centers for the students
of the charter school, The learning centers are all used for Charter School purposes. 5.2

LLC shall also reimburse EMS or pay directly all expenses for utilities, including
tlelephone, power, water, trash and other utilities used in connection with the foregoing
learning conlers,

53  LLC acknowledges that prior 1o entry inio this Agreement, it has reviewed or was
provided opportunity (o review leases Tor each of the learning centers in which il
currently operates. LLC may, on reasonable notice to EMS inspect the foregoing leases.

5.4 LLC acknowledges that the terms of certain ol the Jeases lisled above may expire
or terminate prior to the end 1o of the Term of this Agreement. [n such event, EMS agrees
to locate and secure, on behalf of the Charter School, suitable replacement premises.
EMS wili obtain the prior wrilten approval of L1L.C before adding or subtracting the
mamber ol fearning centers devoted 1o the Charter School.

ARTICLE 6 FACILITIES

6.1 EMS, on behall of the Charter School, shall be responsible tor the identification.
location and acquisition of space Tor the Charter School (the *Charter School Site™).

L)
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6.2  The Charter School Site will meet the state and local safety standards. The
Charter School will nse facilities that meet all ¢ity or local ordinances for the health and
safety of its faculty and students. Facililies will be selected on the basis of identification
of areas where the greatest numbers of potential students can be served.

6.3 EMS shall be responsible for the purchase and instaliation of technology
(computers, modems, and phone units) integral 1o the Charter School. LLC will pay
directly or reimburse EMS for these costs,

6.4  EMS shall be responsible for furnishing and maintaining for the Charter School
Sites, appropriate and sufficient tables, chairs, materials and supplies to conduct the
Charter School. LLC will pay directly or reimburse EMS for these costs.

6.5 EMS will secure insurance reasonably suitable to protect the Charter School for
personal and property damage caused by hazards at the Charter School Site. LLC will
pay directly or reimburse EMS for their allocated portion of such expense.

6.6  EMS will ensure that, at a minimuim, each of the leaming centers are open to
Charter School teachers and students from 8:00 am, 1o 5:00 p.m. {closed one hour for
lunch), each day, all year around, excluding weekends and holidays.

ARTICLE7 DATA AND ASSESSMENTS

7.1 EMS shall provide information to the LLC governing board sufficient to enable
the LLC governing board to monitor the educational performance and efficiency of the
Charter School.

7.2 EMS shall make available 1o LLC the following reports: monthly report of
expenses incurred for reimbursement, monthly ADA reports, reports required for the
sponsoring District and California Department of Education, J200 budgel reports, J18 and
19 filings, and year 1o dale budget variance reports. Upon reasonable request, EMS shall
provide additional financial data and other data concerning the Charter School to LLC in
a format and structure reasonably directed by LLC.

7.3 LLC shall have the right, upon fifteen days notice to EMS, to conduc! an audil of
EMS’s financial and other records relating to the operation of the Charter School. LLC
shall pay the cost of such an audit and such audit may be performed by any Certified
Public Accountant of LLC’s choosing.

7.4 When requested by LLC, EMS will contract periodically with James Catterall,
Ph.D. of the UCLA Graduate School of Education to conduct an independent evaluation
of the Charter School. The resulis of Dr, Catterall’s evaluation will be provided to LLC.
I'his independent evaluation will examine aspects ol the Charter School’s effectiveness
and quality of the Program. At a minimum, the evaluation will evaluate progress toward
achieying the goals of the Charter School. The evaluation will use both gualitative and
guantitative data. The evaluator will analyze standardized test data and incorporate the
resulls into the evaluation. In addition, the dala relating to baseline student Performance
Plans: educational and community agency services rendered 10 the Charter School’s
students; and enrollment, academic and attendance records will be analyzed. Qualitative
daia will be collected through structured and wnsiructured Taterviews and guestionnaires
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with Charter School staff, students, parents and community agency personnel. LLC shall
pay directly or reimburse EMS for the cost of any Catterall evaluation(s) requested by the
b 5

ARTICLE 8 EDUCATIONAL PROGRAM AND CURRICULUM

8.1 EMS shall provide an education program {the *Program™) to be used in
connection with the Charter School’s educational program. The Program shall be initially
structured as follows:

8.1.1 The curriculum developed or purchased by EMS shall introduce instruction in
higher order skills as early as possible in the Program, in order to offer interesting and
challenging curriculum for the purpose of allowing students to progress as quickly as
their capabilities will allow, The Program will allow students to use the knowledge that
they are accumulating in novel ways to facililale preblem- solving and skill development.
Materials shall be designed in a language and format that are readily accessible, and
students will be allowed to complete course work at their own pace, as the Program will
be formulated based on an initial assessment of the student’s skill levels in reading, math
and other core courses. The key components of the Program are as follows:

8.1.2  Students will be required to concentrate their learning efforts on a maximum of
one or two core subjects, in order to achieve greater depth of learning in each subject and
1o focus the students’ atlention on specific areas as a way 1o promote maximum
efficiency for Taster results,

8.1.3  Students will participate in independent study programs that will allow each
student 1o tailor his or her work pace 1o meel personal needs and goals.

8.1.4 Studenis will be placed in core subjects of reading, English and Math based on
tested achievement levels. Advancement will be determined on actual mastery of skills,
Learning will be thus focused on the specilic skills and tasks, which will result in the
maximum advangement in the minimun Hme,

8.2 EMS shall implement the Charter School’s curriculum in a manner that is
consistent with the Charter Agreement.

8.3 The parties hereto understand and agree that an essential principle of the Charter
School’s operation is s [lexibility, adaptability and capacity to change in the interests of
continual improvements and efficiency and, further, that the parties hereto are interested
in results and not inflexible prescriptions. To that end, EMS may modify, alter, change
and/or amend the Program or curriculum as necessary, withoul the prior approval or
consent of LLC. However, LLC shall receive wrilten notice of any material changes 1o
the charter school curriculum,

8.4 EMS shall ensure that the Charter School, including its curriculum, will be
nonreligious, nonsectarian and shall not illegally discriminale against any student on the
basis of race, creed, color, sex, national origin, religion, ancestry, age, disability, special
need. marital status or citizenship.

8.5 LLC shall pay directly or reimburse EMS for the cost of all curriculum materials.
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ARTICLE9 MANAGEMENT OF THE CHARTER SCHOOL

9.1  The Charter School shall be managed under the nltimate anthority of the LLC
through individuals designated by the LLC. Unless and until other individuals are
designated, the LLC has designated John Hall to serve as President and Joan Hall, Jamie
Hall, and John Hall Jr. 10 serve as Vice Presidents. The LLC has engaged William
Toomey to serve in the capacity as Deputy Superintendent of Educational Operations.

9.2  Except as may be provided in Article 16 (Indemnification) EMS shall not be
liable 1o LLC for any loss or damage sustained by LLC, unless the loss or damage shall
have been the result of fraud, deceit, gross negligence, reckless or intentional misconduct,
or a knowing violation of law by EMS. EMS shall perform its duties in good faith, in a
manner it reasonably believes to be in the best interests of the Charter School and with
such care as an ordinarily prudent person in a like position would use under similar
circumstances.

9.3  EMS is not obligated to devote all of its time or business efforts to the affairs of
the Charter School. EMS shall devote the time, effort and skill reasonably necessary for
the operation of the Charter School.

9.4 EMS and its officers, directors, shareholders, partners, members, agents,
employees and/or affiliates may engage or invest in any business activity of any type or
description, including, without limitation, those that might be the same as or similar to
the Charter School’s business and that might be in direct or indirect competition with the
Charter School. Neither the LLC, nor the Charter School shall have any right in or to
such other activities or to the income or proceeds derived there from. EMS shall not be
obligated to present any investment opporlunity or prospective economic advantage to
LLC, even if the opportunity is of the character that, if presented to LLC, could be
mvested in by LLC. LL.C acknowledges that EMS and iis affiliated entities own and/or
manage other businesses, including businesses that may compete with the LLC and for
EMS’s time. LLC hereby waives any and all rights and claims which it may otherwise
have against EMS and its officers, directors, shareholders, pariners, members, agents,
employees and alliliates as a result of any such competitive activities.

9.5 Notwithstanding that it may constitute a conflict of interest, EMS may, and may
cause its affiliated entities to, engage in any transaction (including, without limitation, the
purchase, sale, lease or exchange of any property, the lending of any money or property
to LLC and/or the Charter School or the rendering of any service, or the establishment of
any salary, other compensation, or other terms of employment) with the Charter School
and/or LLC so long as (a) such transaction is not expressly prohibited by this Agreement;
and (b) the terms and conditions of such transaction, on an overall basis, are fair and
reasonable to the Charter School and/or LLC and are at least as favorable 1o the Charler
Scheol and/ or LLC as those that are generally available from persons capable of
similarly performing them and in similar transactions between parties operaling al anm’s
length: and (¢) are approved by LLC’s Board of Managers.

9.6 In addition to any other duties or obligation of EMS arising under this agreement,
EMS shall ensure that. in the event that the LLC shall close a charter school operated by
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it, all applicable legal requirements established by the California Department of
Education or other government entity shall be met.

ARTICLE 10 STUDENT ADMISSION AND STANDARDS

10.1  EMS covenants that admission to the Charter School shall be open 1o students on
a non-discriminatory basis without regard 1o race, color, religion, national origin, creed,
sex, ethnicity, sexual orientation, behavior, age, ancestry, special need, or proficiency in
the English language, income or academic achievement, except as otherwise allowed
under California law.

10.2  Expulsions will be made on the advisement of the Board of Managers of LLC.

ARTICLE 11 PERSONNEL AND TRAINING

11.1  LLC shall employ all certificated personnel of the Charter School and non-
certificated personnel, such as Instructional Aides, that work in the learning centers. LLC
shall have ultimate authorily for the selection and removal of certificated employees and
non-certificated employees of LLC (Charter School Employees).

11.2  EMS shall recruit, screen and recommend certificaled and non-certificated
individuals to LLC for employment by LLC.

11.3  All Charter School Employees shall have the experience and knowledge
appropriate to the position for which they are employed;

11.4  All Charter School Employees shall meet standards set forth by California law, as
applicable and such Employee’s particular job description. Certificated employees shall
meel requirements of the California Commission on Teacher Credentialing.

11.5  When necessary, LLC shall work with EMS to obtain State Department of
Education waivers and shall work with EMS to expedite the certification process or
alternative accreditation for all new or out-of-district personnel.

11.6  EMS shall provide training in its methods, curriculum, program, and technology
to all teaching personnel. Such training shall be at LLC’s expense, and may be held off-
site, at locations selected by EMS. EMS will also provide team building events, at LLC’s
expense, for the benefit of LLC employees.

11.7  EMS will administer health and retirement benefits for LLC’s employees,
including all certificated and non-certificated stalf.

11.8  LLC acknowledges and agrees that John Hall, Joan Hall, Jamie Hall, John Hall Jr,
and William Toomey may have employment relationships with both EMS and LLC.

11.9  Personnel Policies

11.9.1 EMS and LLC shall comply with all applicable federal and state laws, concerning
employee wellare, safety and health, including, without limitation, the requirements ol
federal law for a drug free workplace.
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11.9.2 Neither EMS nor LLC will illegally discriminate against any employee or
applicant for employment on the basis of race, creed, color, sex, national origin, religion,
ancestry, age, disability, marital status, or citizenship, in its recruitment, selection,
training, utilization, termination or other employment-related activities.

ARTICLE 12 SUBCONTRACTING OF SERVICES

12.1  Subcontracting of Services. EMS reserves the right to subconiract any and all
services specified in this Agreement to the District and/or to public or private
subcontractors, as permitted by law.

12.2  Location of Performance. EMS reserves the right to perform non-instructional
functions, such as purchasing materials or developing curriculum, off-site at EMS offices
or remote locations, unless prohibited by federal, state laws, rules, or regulations.

ARTICLE 13 SCHOOL YEAR

13.1  School Year. The parties hereto agree that the Charter School shall be in session
al least two hundred forty (240) days or more between July 1st and June 30th of each
calendar year.

13.2  Calendar. Notwithstanding the above, the parties understand and agree that the
Charter School will have a year-round, multi-track, staggered start calendar for the
Programs, or, as necessary, any other calendar that would improve the delivery of
instruction to students.

ARTICLE 14 STUDENT PRIVACY

14.1  Family Educational Rights and Privacy: Act. LLC shall instruct the District to
designate EMS and its officers, employees, agents and representatives as having a
legitimate educational interest such that they are entitled to access to education records
under 20 U.S.C.A, 1232g, the Family Educational Rights and Privacy Act and under
applicable California information and privacy laws. EMS, its officers and employees
shall comply with the Family Educational Rights and Privacy Act at all times.

ARTICLE 15 WARRANTIES AND REPRESENTATIONS

15.1  Representations of LLC. LLC represents and warrants to EMS that: () it is an
organization formed, existing and operating under the laws of the State of California; (ii)
it has full lawful power and authorily 1o execute, deliver and perform this Agreement, 10
incur the obligation; provided for under this Agreement and to contract with EMS for
EMS to provide the services set forth in this Agreement on behalf of the Charter School
(1i1) the information, if any, LLC has [urished to EMS concerning LLC’s finances,
revenues, and student enrollment is accurate and the latest mformation available at the
time of the execution of this Agreement; (iv) the execution, delivery and performance of
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this Agreement by LLC is not a violalion or breach of any other agreement between LLC
and any other person or entily.

15.2 Representations of EMS. EMS represents and warrants to LLC that: (i} it isa
Delaware corporation organized and existing under the laws of the State of Delaware; (i1)
it has full lawful power and authorily 1o execute, deliver and perform this Agreement, 1o
incur the obligations provided for under this Agreement and to contract with the LLC 1o
provide the services sel forth in this Agreement on behalf of the Charter School; (iii) the
informatien, if any, EMS has fumnished 1o LLC concerning the EMS’s finances and
revenues is accurate and complele and the latest information available at the time of the
execution of this Agreement; {iv) the execution, delivery and performance of this
Agreement by EMS is not a yviolation or breach of any other agreement between EMS
and any other person or entity.

ARTICLE 16 INDEMNIFICATION

16.1  Indemnity to Property or Persons. EMS shall indemnify and hold LL.C and its
members, managers, employees, officers, subcontractors, agents, representatives and
authorized volunteers {colleclively “the LLC Agents™) harmless from and against any and
all claims, demands, suils, costs, judgments, or other forms of liability to third parties,
actual or claimed, of whatsoever kind or character, including attorneys’ fees, brought
against LLC and/or the LLC Agents for injury 1o property or persons, occuiring or
allegedly occurring in, on or aboul the Charter School as a result of actions by EMS
and/or by its employees, officers, directors, subcontractors, representatives, and agents
(collectively "EMS’s Agents”) during the Term of this Agreement or any renewal periods
thereof. Upon timely written notice from LLC, EMS shall defend LLC and/or the LLC
Agents in any action or proceeding brought thereon swith counsel reasonably acceptable
1o L1.C.

16.2  LLC shall indermily and hold EMS and EMS’s Agents harmless from and against
any and all claims, demands, suits, costs, judgments or other forms of Liability to third
parties, actual or claimed, of whatsoever kind or character, including atlorneys” lees,
brought against EMS and/or EMS’s Agents for injury to property or persens, occurring oy
allegedly oceurring in, on or about the Charter School as a result of actions by LLC
and/or by LLC’s Agents during the Term of this Agreement or any renewal periods
thereof. Upon timely written notice from EMS, LLC shall defend EMS and/or EMS’s
Agents in any action or proceeding brought thercon with counsel reasonably acceptable
to EMS.

ARTICLE 17 TERMINATION AND CLOSURE

17.1  Termination. This Agreemenl may be terminated during the Term hereof pursuant
to the provisions of this Article. Subject to Section 17.5 below, upoen termination of this
Agreement, the Charter School shall cease all operations.

172 LLC Termination for Cause. LLC may terminate this Agreement for Cause prior
to the end of the Term, in accordance with the procedures set torth herein. For purposes
of this Section, “Cause™ means:

o)


http:there.of
http:ART1CLE.16

gacdb-csd-mar10item03a7
Attachment 7
Page 34 of 104

17.2.1 Material bre ach of this Agreement, which may include, but is not limited to,
failure of EMS to provide services as required by this Agreement, or any other act or
failure 1o act by EMS which undermines the joint purpose of this Agreement.

17.2.2 L. LC may terminate for cause only if LLC has provided EMS writlen notice of the
material breach and has allowed EMS a reasonable period in which to remedy such
breach. A reasonable period for cure under this section shall not be less than sixty (60)
days. I LLC makes a good faith reasonable determination that EMS’s remedial action is
unsalisfactory, LLC may terminate the Agreement under this paragraph pursuant to the
procedure set forth in Section 17.5.

17.3  EMS Termination for Cause. EMS may terminate this Agreement for Cause prior
to the end of the Term, in accordance with the procedures set forth herein. For the
purposes of this Section, *Cause” means;

17.3.1 Malerial bre ach of this Agreement, which may include, but is not limited to,
LLC’s failure to adhere 1o the reasonable personnel, curriculum, program or similar
recommendations of EMS with respeet 1o the Charter School, which EMS reasonably
determines 1o be necessary for the implementation of EMS’s Program, LL.C’s failure 1o
obtain waivers from third parties as provided for in this Agreement which EMS
reasonably determines 10 be necessary for the implementation of EMS’s Program, LLC’s
failure 1o make payments as required by this Agreement; or any other failure which
undermines the joint purposes of this Agreement; or

17.3.2 EMS may terminate for cause only if EMS has provided written nolice of the
breach to LLC and has allowed EMS a reasonable period in which 1o remedy such
breach. A reasonable period for cure under this section shall not be less than sixty (60)
days. 1T EMS makes a good faith reasonable determination that LLC’s remedial action is
unsatisfactory, EMS may terminate the Agreement under this paragraph pursuani to the
procedure set forth in Section 17.5.

17.4  Ssalutes or Legislative Changes. In the event that any enactment, repeal,
promulgation or withdrawal of any federal, stale, or local law, regulation, or court or
administrative decision or order maternally affects the operation of the Charter School in
conformity with this Agreement, or otherwise constitules a violation of law, or otherwise
has a material adverse effect on EMS’s ability to operate the Charter School, EMS or
LLC may elect to deliver writlen notice to the other of such changes and the resulting
consequences. Upon delivery of such notice, the parties shall promptly commence
negotiations in good faith regarding a mutually agreeable approach (inchuding withou
limitation, an amendment to the Agreement) lo address the siatutery and/or legislative
changes. IT despite such good faith negotiations the partics are unable to agree upon an
acceplable approach to address the statutory and/or legislative changes, then either party
may eleet 1o terminate the Agreement without further obligation or hability 1o the other,
by delivering writlen notice ol termination to the other at least one hundred eighty (180)
days in advance of the effective date of such termination, or in such lesser time as 1s
reasonable under the circumstances. Among other events, the foregoing section applies 10
actions that may be made by the State Beard of Education, Department of Education and
the Advisory Commission on Chavier Schools.

175 Jennmabion Nobge and Other Termination Procedure
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17.5.1 Unless otherwise expressly provided herein, each party shall give the other party at
least ninety (90) days advance written notice of a termination of this Agreement prior to
the end of its Term.

17.5.2 Notwithstanding any other provision in this agreement, each party shall use its
zood faith best efforts to avoid a termination of the Agreement, which becomes effective
during the middle of a school year because of the disruption 1o the educational program
and the students, Therefore, in the event this agreement is terminated by either party prior
to the end of the Term, absent unusual and compelling circumstances, the termination
will not become effective until the end of the school year.

17.5.3 In the event of termination of this Agreement for any reason, EMS shall provide
reasonable assistance to LLC for up to ninety (90) days afier the effective date of
termination of the Agreement, to assist in the closure of the Charter School and the
transition of students.

17.5.4 In the event LLC terminales this Agreement prior to the end of the Term,
regardless of the reason, then LLC shall, for the duration of the Term, be obligated to
reimburse EMS for all expenses incurred by EMS on account of the leases and all other
reimbursable items listed in Article 5.

17.5.5 Upon closure of the Charter School, for any reason, the parties shall follow the
closure procedures listed in Exhibit A.

ARTICLE 18 INSURANCE

18.1  Liability Insurance

18.1.1 EMS, on behalf of the Charter School and the District, shall secure and maintain,
insurance, including, but not limited to general liability insurance coverage for bodily
injury and property damage for the protection of the Charter School, the District, EMS,
and their respective officers, directors, board members, employees, students, teachers and
volunteers. Such insurance policies shall be issued by an insurance company or
companies selected by EMS and licensed to do business in the state of California. Except
as otherwise agreed in writing by LLC and EMS, all such insurance coverage shall be
primary insurance, with deductibles or SIR’s which are outside the policy limits, and
shall be occurrence based insurance {and not claims made insurance). LLC shall pay
directly or reimburse EMS for its pro-rata share of such cost,

18.1.2 LLC shall require that its contractors, if providing transportation or other services
to the Charter School shall name the Charter School and EMS, and their respective
officers, directors, board members, employees, and agents as additional insured under
their respective commercial general liability and automobile liability insurance policies
for personal injury and property damage; and if such services are provided directly by
LLLC rather than by contracted service, then such persons shall be named as an additional
insured under corresponding LLC insurance policies.

I8.1.3 The insurance policies maintained by each party pursuant to this Agreement shall
be endorsed to state that coverage shall not be suspended, voided, canceled. or reduced,
in coverage or limits, except after thivty (30) days prior writien notice to EMS and L1.C'.
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The parties shall furnish one another certified copies of the insurance or certificates of
insurance which name one another as additional insured as additional insured and which
demonstrate compliance with this Agreement.

18.2 Workers’ Compensation Insurance. EMS, on behalf of LLC, shall secure and
maintain workers” compensation insurance covering LLC employees and authorized
volunteers. Such msurance policies shall be issued by an insurance company or
companies licensed to do business in the state of California. LLC shall pay directly or
reimburse EMS for its pro-rala share of such cost.

18.3 Coordination of Risk Management. The parties shall coordinate risk management
activities with one another, which shall include the prompt reporting of any and all
pending or threatened claims, filing of timely notices of claim, cooperating fully with one
another in the defense of any claims and complying with any defense and reimbursement
provisions of slale governmental immunity laws and applicable insurance policies. The
parties shall give each other promplt written notice of any claim arising out of the
operation of the Charter School. Neither EMS nor LLC shall compromise, settle,
negotiate or otherwise affect any disposition of any claim or potential claims asserted
against il to the extent such claims are insured by or through the other party, without the
approval of the other party.

ARTICLE 19 CONFIDENTIAL AND PROPRIETARY INFORMATION

19.1  Proprietary Marks and Intellectual Property. LLC acknowledges and agrees as
follows:

19.1.1 EMS owns and has all proprietary rights in and to the name “Opportunities For
LeamingSM”, including but not limited to, all trademarks, trade names, service marks,
industrial designs, insignias, logos, and designations (as presently or hereafter comprised)
in connection therewith (the “Proprietary Marks™);

19.1.2 EMS also has developed, purchased and owns curriculum materials, software and
other intellectual property to be used in connection with the operation of the Charter
School, including but not limited to all copyrights, patents, source codes, technology and
trade secrels (as presently or hereafter comprised) in connection therewith (the
“Intellectual Property™);

19.1.3 EMS has extensively invested in developing and improving the Proprietary Marks
and Intellectual Property and in marketing, refining, advertising, promoting and
publicizing the same, all of which have become well and faverably known to the public
throughout the United States and elsewhere, and, as a result of such efforts, EMS has
acquired a valuable goodwill thergin: and,

19.1.4 The public has and will come to associate said Proprietary Marks and Intellectual
Property exclusively with EMS and the services offered and rendered by EMS through
the various Opportunities For Learning charter schools.

9.2 Validity and Use of Proprielary Marks and Inleflectual Property, LLC hereby
acknowledges the validity of the Proprictary Marks and Imellectual Property identified
above and acknowledges that same are the sole property of EMS, LLC, through the




gacdb-csd-mar10item03a7
Attachment 7
Page 37 of 104

Charter School, shall use such Proprietary Marks and Intellectual Property only for so
long as the right and license granted here remains in force, and only in connection with
the operation of the Charter School within the District, in the manner and for the purposes
specified in this Agreement. LLC, shall not, either during or after the term of this
Agreement, do anything, or aid or assist any other party to do anything, which would
infringe wpon, harm, or contest the rights of EMS in any of its Proprietary Marks and/or
Intellectual Property, or in any other mark or names which incorporate the words
“Opportunities For LeamingSM”, LLC shall nol use any mark or name other than as
herein licensed in connection with the conduc! of the Charter School, and shall not place
any name or mark other than the names or marks originally appearing thereon, on any
malerials obtained from EMS. LLC further agrees that any additional rights that may
develop in any of EMS’s Proprietary Marks and/or Intellectual Property in the future,
whether as irade names, trademarks, service marks, or copyrighted materials, shall inure
and accrue 1o the benefit of EMS.

19.3  License. Subject 1o the lerms and conditions coniained herein, EMS hereby grants
1o LLC, and LLC hereby accepts from EMS, a non-exclusive license to use the
Proprietary Marks and Intellectual Property during the Term for the limited purpose of
establishing and operating the Charler School,

19.4  Designation of Charter School. Subject to the terms and conditions contained
herein, the Charter School shall be operated, advertised and promoted under the
designation “Opportunities For LeamingSM™ or under any other name or names as EMS
may from time to time designate, and under no other name or designation whatsoever,
and without the addition of any prefix, suffix or any other name or names;
nolwithstanding the foregoing, LLC may refer to the Charter School as the
“Opportunities For LeamingSM Charter School — Stockton.”

19.5  Prohibitions on Use. LLC agrees not to interfere in any manner with or attempt to
prohibit the use of the Proprietary Marks and Intellectual Property by any other entity.
LLC lurther agrees to execute any and all other necessary papers, documents, and
assurances 1o effectuate this purpose and agrees 1o cooperate fully with EMS or 1ts agents
in securing all necessary and required authority from any Secretary of State, licensing
authority, or any other state or federal authority to the use of the Proprietary Marks and
Intellectual Property wherever needed. The grant of the License pursuant to this
Agreement, does not grant exclusivity of territory or use to LLC,

196 Ownership of Proprietary Information, LLC agrees that EMS shall own all
copyright and other proprietary rights in and to the Proprietary Marks and intellectual
Property, including but not limited to all instructional materials, training materials,
curriculum and lesson plans, and any other materials developed by EMS, its employees,
agents or subcontractors, or by any individual employed at the Charter School, including
L.LC or District employees working for, or supervised by, EMS, which are developed
during the Term of this Agreement or any renewal Terms hereof EMS shall have the sole
and exclusive right to license such materials for use by other school districts or
customers, or 1o modify and/or sell such materials to other school districts and customers.
EMS may disclose such proprietary information, including that which is currently in
existence as well as that which may be created in the future. LLC shall 1ake all measures
reasonably necessary 1o assure that none of its personnel or agents disclose, publish,
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copy, transmil, modify, alter or utilize the Proprietary Marks and Intellectual Property
without EMS’s prior writlen consent.

19,7  Unauthorized Use. LLC shall prompily report to EMS any unauthorized use of
EMS’s Proprietary Marks and/or Intellectnal Property that comes to its altention in any
manner whatsoever. If requested by EMS, LLC will cooperate with EMS in precluding
unauthorized use of EMS’s Proprietary Marks and Intellectual Property, or any
confusingly similar mark or property.

19.8  Atorney-In-Fact. LLC shall execute and deliver any and all assignments,
instruments and documents and take any and all other actions to ensure that the
Proprietary Marks and Intellectual Property shall belong free of charge and exclusively 1o
EMS (or any other entity designated by EMS). LLC hereby irrevocably designates and
appoints EMS as its agent and atlorney-in-fact to act on its benefit to execute,
acknowledge, deliver, and file (and to swear 10 such execulion, acknowledgement,
delivery and filing of any and all instruments, documents and agreements and to perform
any and all other acts and deeds deemed necessary or desirable to further the purposes of
this Section 15. Such power of attorney shall be irrevocable, coupled with an interest and
shall survive the dissolution of LLC

19.9  Confidential Information,

19.9.1 LLC acknowledges and agrees that during the Term, it will have access to certain
confidential information of EMS, including bul not limited to confidential or proprietary
business information, curriculum materials, sofiware, property rights and data, know-
how, trade secrets, customer and vendor lists, supplier and distributor lists, billing
praclices and procedures, operating manuals and procedures, pricing policies, operational
methods, marketing plans or strategies, financial information, budget information and
procedures of EMS (“the Confidential formation™).

19.9.2 From and after the commencement of the Term, LLC shall keep secret and retain
in strictest confidence and shall not use for the benefit of itself or others, all or any of the
Confidential Information.

19.9.3 Promptly following the termination of this Agreement for any reason, LLC shall
immediately deliver to EMS all Confidential Information in its possession, together with
all notes, records, memoranda, correspondence {iles and other papers, magnelic lapes,
sollware, dises, manuals and other information in any form relating to EMS (including all
copies ol these materials). LLC acknowledges that it does not have and cannot acquire
any rights to these materials,

19,10 Further Obligations Following Termination. Upon termination of this Agreement
for any reason whatsoever, LLC shall immediately and permanently discontinue the use
of any and all of the Proprietary Marks and/or Intellectual Property, or any marks, names,
or indicia which in the opinion of EMS are confusingly similar thereto, or any other
materials which may in any way indicate or tend to indicate thal LLC and/or the Charter
School is or was in way associated with EMS. At such time, LLC shall also immediately
and permanently remove or destroy or return to EMS, at EMS s option, at LLCs
expense, all curriculum matenials, soltware, signs, stahionary, letterheads, forms, printed
matter, promotional displays, and other materials containing the Proprictary Marks and/o
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the Intellectual Property. LLC shall, at such time, also immediately and permanently
discontinue any use of the name *“Opportunities For Learning”, or a confusingly similar
name thereto in connection with the operation of a charter school.

ARTICLE 20 DISPUTE RESOLUTION PROCEDURE

20.1  Mediation. In the evenl that any controversy claim or dispute between the parties
arises relaling 1o the terms of this Agreement, or the breach thereof, the parties hereby
agree 1o initially altempt to settle such disputes by a non-binding mediation, before a
single neutral mediator {the “Mediator™), administered by J.AM.S/ENDISPUTE. The
Mediator shall be assigned at random by J.A.M.S./ENDISPUTE and shall take place
within Los Angeles County.

20.1.1 The mediation shall commence within forty-five (45) calendar days from the date
of the receipl of the Mediation Demand sent by the aggrieved party (“Receipt Date™), and
shall be concluded no later than sixty (60) calendar days from the Receipt Date. In
determining the Receipt Date, the notice provisions of this Agreement shall apply.

20.1.2 The administrative costs of conducting the mediation shall be shared equally
between the parties.

20.2 Binding Arbitration. In the event that the parties are unable to resolve any dispute
regarding relating to the terms of this Agreement, or the breach thereof, through non
binding mediation pursuant to Section 20.1, above, such dispute shall be determined by
binding arbitration in accordance with the rules of J.A.M.S/ENDISPUTE. The parties
may select any third party arbitrator, including a retired jurist, or other independent party.
Any determination of the arbitrator shall be binding on the parties, and may be entered in
any courl with proper jurisdiction for enforcement thereof, The costs of the arbitrator
shall be borne equally by the parties,

ARTICLE 21 MISCELANEOUS

21.1  Standard of Interpretation. Except as otherwise provided herein, the parties shall
perform all actions required herein in a reasonable and timely manner,

21.2  Nolices, Any and all notices, demands or other communications required or
desired to be given hereunder by any party shall be in writing and shall be validly given
or made to another party if served either personally or, if deposited in the Unites States
mail, certified or registered, postage prepaid, return receipt requested. 1f such notice,
demand or other communication be served personally. service shall be conclusively
deemed made at the time of such personal service. If such notice, demand or other
communication be given by mail, such shall be conclusively deemed given forty-eight
(48) hours after the deposit thereof in the United States mail, addressed to the party to
whom such notice, demand or other communication is 1o be given as hereinatier set forth.

214 Governing Law and Construction. This Agreement shall, in all respects, be
governed by the laws of the State of California applicable to agreements executed and 1o
be wholly performed within the State ol California Nothing contained herein shall be
construed so as to reguire the commission of any act contrary to law, and wherever there

I3
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is any conflict between any provision contained herein and any present or future statute,
law, ordinance or regulation contrary to which the parties have no legal right to contract,
the latter shall prevail but the provision of this Agreement which is affected shall be
construed and limited only to the extent necessary 1o bring it within the requirements of
the law.

21.5  Severability. The provisions of this Agreement ave severable, and if any one or
more provisions shall be determined 1o be judicially unenforceable, in whole or in part,
the remaining provisions shall nevertheless be binding and enforceable.

21.6  Arm’s Length Agreement. This Agreement has been negotiated at arm’s length
and between persons (or their representatives) sophisticated and knowledgeable in the
matlers dealt with in this Agreement. Accordingly, any rule of law or legal decision that
would require interpretation of any ambiguities against the party that has drafied it is not
applicable and is waived. The provisions of this Agreement shall be interpreted in a
reasonable manner to affect the purpose of the parties and this Agreement.

21.7 Entire Agreement. This Agreement, together with the Charter Agreement,
conslitutes the entire agreement of the parties with respect to the subject matier hereof
and supersedes any and all other written or oral negotiations, understandings or
agreements among the parties with respect to the rights and obligations assumed herein
and contains all of the covenants and agreements among the parties with respect 1o such
rights and obligations.

21.8 Binding Agreement. The party’s rights and obligations under this Agreement are
personal and shall not be assignable. Subject to the foregoing, each of the terms and
provisions contained herein shall inure to the benefit of and be binding upon the parties
hereto and their respective heirs, personal representatives, successors, and assigns.

21.9  Cumulative Remedies. No remedy conferred by any provisions of this Agreement
is intended to be exclusive of any other remedy, and each and every remedy shall be
cumulative and shall be in addition to every other remedy given hereunder or now or
hereafter existing at law or in equity. Except as otherwise provided herein, the election of
anyone or more remedies by any party, shall not constitute a waiver of the right to pursue
other available remedies.

21.11 Modifications . No amendment, change or modification of this Agreement shall be
valid unless in writing, stating that it amends or modifies this Agreement, and signed by
all of the parties hereto.

21.12 Additonal Acts . Each of the parties hereto shall execnte and deliver any and all
additional papers, documents and other assurances and shall do any and all acts and
things reasonably necessary in connection with the performance of their obligations
hereunder and to carry out the intent of the parties hereto.

21.13 Counterparts. This Agreement may be executed in one or more counter- parts,
each of which shall be deemed an original, but all of which together shall constitute one
and the same instrument.

21.14 Waiver . The waiver by any party 1o this Agreement of the breach of any provision
of this Agreement shall not be deemed a continuing waiver or a waiver of any subsequent
breach, whether of the same or another provision ol this Agreement.

| 6
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21.15 Captions. The captions appearing at the commencement of the paragraphs hereof
are descriptive only and for convenience in reference. Should there be any conilict
between any such caption and the section at the head of which it appears, the section and
not such caption shall control and govern in the construction of this Agreement. The
reference to paragraph numbers herein shall be deemed to refer to the numbers preceding
each section.

21.16 Forc e Majeure. Neither party shall be liable if the performance of any part or all
of this contract is prevented, delayed, hindered or otherwise made impracticable or
impossible by reason of any strike, flood, riol, fire, explosion, war, act of God, sabotage,
accident or any other casualty or canse beyond either party’s control and which cannot be
overcome by reasonable diligence and withoul unusunal expense.

21.17 Nondiscrimination. EMS covenanls and agrees that it shall not discriminate
against any person or group thereol upon the basis of race, color, religion, sex, ancestry,
physical handicap, marital status or national erigin in the operation of the Charter School.
EMS shall comply with applicable federal and state laws, rules, and regulations
periaining to nondiscrimination of hiring and employment, and as 1o admission of and
treatment of students.

21.18 Jointly Draflted Agreement. The parties acknowledge that this Agreement is the
product of the combined involvement and drafting of both parties hereto and that neither
party maybe considered or deemed the primary drafler of the Agreement.
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of
the day and year first above written.

Education Management SystEMS, Inc., a California Corporation

@: John Hall Date
itle: President

EMS-WSH, LLC, a California Limited Liability Company

() e 7{9(5\ RSN

By:  William JD]’]H%)J] Date

Title: Member of the Board of Managers

EMS-WSH, LLC, a California Limited Liability Company

By:  William Rivera Date

Title: Member of the Board of Managers
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Exhibit A

Charter Petition



gacdb-csd-mar10item03a7
Attachment 7
Page 44 of 104

Exhibit A

CHARTER AGREEMENT

{As referenced on page 2, ARTICLE 1, Section 1.2)
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Exhibit B
EMS Services

(a) Provide Opportunities for Learning Academic Recovery educational program that is
specilically designed for drop outs and at risk youth and meets all requirements of the
charier agreement between LLC and the William 8. Hart Unified School District (the
Academic Recovery Program),

(b) Implement, as deemed necessary, a leadership development program and youth
impact program (Exira Programs),

(c) Identify and produce curriculum and instructional materials for the Programs
(including all above Opportunities for Learning Programs) (see cost allocation in
section 8.3),

(d) Train LLC teachers and instructional aides in delivery of the Programs to students,
(e) Provide administrative support staff to assist Charter School,

(f) Provide all human resources services needed by LLC, including but not limited to
advertising for and recruiting teachers and instructional employees, screening
prospective new employees, making staffing and employment recommendations to
LLC, planning and conducting team building events for LLC staff, and coordinating
all employee benefits,

(g) Provide computer for use of each teacher (see cost allocation in Article 6),

(h) Provide administrative services needed for operation of the school, including program
development, facililies management and management of day to day operations,

(i) Obtain waivers as may be necessary for operation of the charter school’s multi-track
calendar,

(j) Provide all accounting services, including all bookkeeping and accounting services,

(k) Arrange for an annual audit of the charter school to be performed by an auditing firm
approved by LLC,

(1) Provide to LLC the following reports: monthly report of expenses incurred for
reimbursement, monthly ADA reports, reports required for the sponsoring Disirict
and California Department of Education, J200 budget reports, J18 and 19 filings, and
year to date budgel variance reports, Upon reasonable request, EMS shall provide
additional financial data and other data concerning the charter school to LLC ina
format and structure reasonably directed by LLC.

(m) Locate and secure facilities adequate to meet the needs of the charter school and the
Program, lease or otherwise contract with third parties for the use of facilities for
school purposes,

(n) Provide all property management services needed 1o maintain the charter school’s
learning centers and 1o keep the learning centers in clean and professional order and
repair,

2
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(0) Furnish all learning centers with adequate desks, chairs, books, book cases and other
furnishings appropriate to maintain the learning centers’ clean and professional
appearance and suitable for the conduct of the charter school (see cost allocation in
Article 6),

(p) Provide computers for students in each learning center with Internet connections and
printing capabilities (see cost allocation in Article 6),

(q) Procure all insurance needed for operation of the charter school (see cost allocations
in Article 18),

(r) Supervise the providing of special education services,

(s) Periodically, as requested by LLC, arrange for independent assessments as described
in the Agreement performed by Dr. James Catterall of the UCLA Graduate School of
Education (see cost allocation in section 7.4).

gl




gacdb-csd-mar10item03a7
Attachment 7
Page 47 of 104

SERVICES AND PROPERTY AGREEMENT BETWEEN EDUCATION
MANAGEMENT SYSTEMS, INC. AND EMS-BP, LL.C

This SERVICES AND PROPERTY AGREEMENT (“Agreement”) is made and entered
into and effective, July 1, 2009, by and between Education Management Systems, Inc., a
California corporation (“EMS™), and EMS-BP, LLC, a California Limited Liability
Company {“LLC”) with reference 1o the following:

RECITALS

A. EMS provides management and other services 1o charter schools and has
expertise in home schooling and in providing educational services 1o at risk students
using independent study instructional modalities in its Opportunities For Learning
program;

B. LLC was created to develop new ways 1o educate children within the public
school system through the establishment of and/or operation of charter schools;

C. On July 1, 2001 the Baldwin Park Unified School District approved the petition
for charter submitted by LLC to operate an Opportumilies For Learning charter school
serving at risk students;

D. The charter petition sets forth the governance slructure for the charter school and
provides, among other things, that the management and day-to-day operation of the
charter school may be delegated to outside parties, including, but not limited to EMS:

B LLC desires to contract for services, inclnding school management, property
management, accounling and human relations services, to assist il in the operation of the
charter school;

G. EMS owns intellectual property, including its proprietary name, Opportunities For
Learning, and curriculum for use in independent study modalities that LLC desires to use
in its charter school programs;

H. EMS has leased certain improved real property and furnished the real property for
use as charter school learning centers and LLC desires the use of said facilities for s
charter school;

i The parties intend that the terms of this Agreement shall be consistent with the
terms of the charter petition approved by the Baldwin Park Unified School District; and
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NOW, THEREFORE, the parties herelo agree as follows:

ARTICLE] RELATIONSHIP

1108 Services and Property Agreement. Under this Agreement, LLC hires EMS and
EMS hereby covenants with the LLC to perform the duties hereinafier described.

1.2 Charter Agreement. The parties understand and acknowledge that LLC is bound
by and subject to, all the terms and conditions of the Charter Agreement between LLC
and the Baldwin Park Unified School District (hereafier referred to as the “District™),
which charter was approved by the District on July 01, 2001 (hereafter referred to as the
“Charter Agreement”) and that by entering into this Agreement, EMS’s services shall
comply with the applicable terms and conditions of the Charter Agreement. A copy of the
Charter Agreement is attached as Exhibit “A” and is incorporated herein. The
Opportunities For Learning Charter School operated pursuant to the Charter Agreement
is referred to as the “Charter School.”

1.3 Independent Contractor. The parties to this Agreement intend that:

1.3.1 The relationship between EMS and LLC created by this Agreement is that of an
independent contractor, and not a partnership or employer- employee or other
relationship. No agenl, employee, or servant of EMS shall be deemed to be the employee,
agent or servant of LLC or the District. The manner and means of conducting the work
pursuant to this Agreement is under the sole control of EMS and EMS will be solely and
entirely responsible for its acts and for the acts of its agents, employees, servants, and
subcontractors during the entire Term of this Agreement; and,

1.3.2 No agent, employee, or servant of the LLC shall be deemed 10 be the employee,
agent or servant of EMS. LLC will be solely and entirely responsible for its acts and for
the acts of its agents, employees, servants, and subcontractors during the entire Term of
this Agreement.

ARTICLE2 TERM

2.1 Unless earlier terminated pursuant to this Agreement, the term (“Term™) of this
Agreement shall commence on July 1, 2009 (the *Commencement Date™), and shall
continue through June 30, 2014 unless charter terminates prier,

ARTICLE3 SERVICES TO BE PROVIDED BY EMS

>

3.4 During the Term of this Agreement, excep! as otherwise provided, EMS shall be
responsible for all functions that relate to educational services, facilities management,
human resources management, administration and operation of the Charter School, as
required by the Charter Agreement (hereafter referred 1o as the “EMS Services™). Such
services are more particularly identified on Exhibit *B,” which is attached hereto, and
incorporaled hesein,
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3.2 In addition, EMS shall locate and lease on behalf of the Charter School, for the
duration of the Term, facilities in which the Charter School can operate its learning
centers as described in Article 3.

ARTICLE4 EMS COMPENSATION

4.1 On the 5th day of cach calendar month during the Term of this Agreement, LLC
shall cause to be paid to EMS a monthly fee for the EMS Services. The monthly fee shall
be calculated based upen the number of students enrolled in the Charter School learning
centers operated by EMS in the given month. LLC shall pay EMS the amount of Twelve
Thousand One Hundred Twenty Seven Dollars and Fifty Cents ($12,127.50) per month
per learning center, when the center enrollment has reached or exceeded 150 students for
the first year of this Agreement. The fee shall be prorated at fifly percent (50%) upon an
enrollment of 75 or more students. The monthly fee shall increase by five percent (5%)
per annum in each consecutive year unless otherwise agreed to by the parties in writing.
The monthly fee shall not exceed 15% of the total revenue of the charter, The monthly
fee will be in addition to LLC’s obligation to reimburse expenses as provided in Article 5
below.

ARTICLE S REIMBURSABLE LEASE EXPENSES

5.1 LLC shall reimburse EMS or pay directly any and all rentals (including cornmon
area charges and other charges assessed directly by the landlord as part of each respective
lease) advanced by EMS for the use of commereial premises for charter school learning
centers, EMS has entered into and shall maintain for the benefit of Charter School, leases
of commercial real property and office space to provide learning centers for the students
of the charter school. The learning centers are all used for Charter School purposes. 5.2

LLC shall also reimburse EMS or pay directly all expenses for utilities, including
telephone, power, water, trash and other utilities used in connection with the foregoing
learning centers.

5.3 LLC acknowledges that prior to entry into this Agreement, it has reviewed or was
provided opportunity to review leases for each of the learning centers in which it
currently operates. LLC may, on reasonable notice to EMS inspect the foregoing leases.

5.4 LLC acknowledges that the terms of certain of the leases listed above may expire
or terminate prior to the end to of the Term of this Agreement. In such event, EMS agrees
lo locate and secure, on behall of the Charter School, suitable replacement premises.
EMS will oblain the prior written approval of LLC before adding or subtracting the
number of learning centers devoted to the Charter School.

ARTICLE ¢ FACILITIES

6.1 EMS, on behalf ol the Charter School, shall be respousible for the identification,
location and acquisition of space for the Charter School {the “Charter School Site™).
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6.2  The Charter School Site will meet the state and local safety standards. The
Charter School will use facilities that meet all city or local ordinances for the health and
safety of its faculty and students. Facilities will be selected on the basis of identification
of areas where the greatest numbers of potential students can be served.

6.3  [EMS shall be responsible for the purchase and installation of technology
(computers, modems, and phone units) integral o the Charter School. LLC will pay
directly or reimburse EMS for these costs.

6.4  EMS shall be responsible for furnishing and maintaining for the Charter School
Sites, appropriate and sufficient tables, chairs, materials and supplies to conduct the
Charter School. LLC will pay directly or reimburse EMS for these costs.

6.5 EMS will secure insurance reasonably suitable to protect the Charter School for
personal and property damage caused by hazards at the Charter School Site, LLC will
pay directly or reimburse EMS for their allocated portion of such expense.

6.6 EMS will ensure that, al a minimum, each of the learning centers are open to
Charter School teachers and students from §:00 am, to 5:00 p.m. (closed one hour for
lunch), each day, all year around, excluding weekends and holidays.

ARTICLE 7 DATA AND ASSESSMENTS

7.1 EMS shall provide information to the LLC governing board sufficient to enable
the LLC governing board to monitor the educational performance and efficiency of the
Charter School.

7.2 IEMS shall make available to LLC the following reports: monthly report of
expenses incurred for reimbursement, monthly ADA reports, reports required for the
sponsoring District and California Department of Education, J200 budget reports, J18 and
19 filings, and year to date budget variance reports. Upon reasonable request, EMS shall
provide additional financial data and other data concerning the Charter School to LLC in
a format and structure reasonably directed by LLC.

FuA LLC shall have the right, upon fifteen days notice to EMS, 1o conduct an audit of
EMS’s financial and other records relating to the operation of the Charter School. LLC
shall pay the cost of such an audit and such audit may be performed by any Certified
Public Accountant of LL.C’s choosing.

7.4 When requested by LLC, EMS will contract periodically with James Catterall,
Ph.D. of the UCLA Graduate School of Education to conduct an independent evaluation
of the Charter School. The results of Dr. Catterall’s evaluation will be provided to LLC.
This independent evaluation will examine aspects of the Charter School’s effectiveness
and quality of the Program. At a minimum, the evaluation will evaluate progress toward
achieving the goals of the Charter School, The evaluation will use both qualitative and
quantitative data. The evaluator will analyze standardized tes! data and incorporate the
results nto the evaluation. In addition, the data relating to baseline student Perfermance
Plans: educational and community ageney services rendered to the Charter School’s
students; and enrollment, academic and attendance records will be analyzed. Qualitative
data will be collected through structured and unsiructured interviews and guoestionnaires
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with Charter School staff, students, parents and community agency personnel. LLC shall
pay directly or reimburse EMS for the cost of any Catterall evaluation(s) requested by the
7 24

ARTICLE 8 EDUCATIONAL PROGRAM AND CURRICULUM

8.1 EMS shall provide an education program (the *Program™) to be used in
connection with the Charter School’s educational program. The Program shall be initially
structured as follows:

8.1.1 The curriculum developed or purchased by EMS shall introduce instruction in
higher order skills as early as possible in the Program, in order to offer interesting and
challenging curriculum for the purpose of allowing students fo progress as quickly as
their capabilities will allow. The Program will allow students to use the knowledge that
they are accumulating in novel ways to facilitate problem- selving and skill development.
Materials shall be designed in a language and format that are readily accessible, and
students will be allowed to complete course work at their own pace, as the Program will
be formulated based on an initial assessment of the student’s skill levels in reading, math
and other core courses. The key components of the Program are as follows:

8.1.2  Students will be required to concentrate their learning efforts on a maximum of
one or two core subjects, in order to achieve greater depth of learning in each subject and
to focus the students’ atiention on specific areas as a way 1o promote maximum
efficiency for faster results,

8.1.3  Students will participate in independent study programs that will allow each
student to tailor his or her work pace 10 meet personal needs and goals.

8.1.4 Students will be placed in core subjects of reading, English and Math based on
tested achievement levels. Advancement will be determined on actual mastery of skills,
Learning will be thus focused on the specific skills and tasks, which will result in the
maximum advancement in the minimum time.

8.2 EMS shall implement the Charter School’s curriculum in a manner that is
consistent with the Charter Agreement.

8.3 The parties hereto understand and agree that an essential principle of the Charter
School’s operation is its flexibility, adaptability and capacity to change in the interests of
continual improvements and efficiency and, further, that the parties hereto are interested
in results and not inflexible prescriptions. To that end, EMS may modify, alter, change
and/or amend the Program or curriculum as necessary, without the prior approval or
consent of LLC. However, L1.C shall receive written notice of any material changes to
the charter school curriculum.

8.4 EMS shall ensure that the Charter Scheol, including its curriculum, will be
nonreligious, nonsectarian and shall not illegally discriminate against any student on the
basis of race, creed, color, sex, national origin, religion, ancestry, age, disability, special
need. marital status or citizenship.

8.5 LLC shall pay directly or reimburse EMS for the cost of all curriculum materials.
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ARTICLE 9 MANAGEMENT OF THE CHARTER SCHOOL

9.1  The Charter School shall be managed under the ultimate authority of the LLC
through individuals designated by the LLC. Unless and until other individuals are
designated, the LLC has designated John Hall to serve as President and Joan Hall, Jamie
Hall, and John Hall Jr. to serve as Vice Presidents. The LLC has engaged William
Toomey to serve in the capacity as Deputy Superintendent of Educational Operations.

9.2 Except as may be provided in Article 16 (Indemnification) EMS shall not be
liable to LLC for any loss or damage sustained by LL.C, unless the loss or damage shall
have been the result of fraud, deceit, gross negligence, reckless or intentional misconduct,
or a knowing violation of law by EMS. EMS shall perform its duties in good faith, in a
manner it reasonably believes to be in the best interests of the Charter School and with
such care as an ordinarily prudent person in a like position would use under similar
circumstances.

93  EMS is not obligated to devote all of its time or business efforts to the affairs of
the Charter School. EMS shall devote the time, effort and skill reasonably necessary for
the operation of the Charter School.

0.4 EMS and its officers, directors, shareholders, partners, members, agents,
employees and/or affiliates may engage or invest in any business activity of any type or
description, including, without limitation, those that might be the same as or similar to
the Charter School’s business and that might be in direct or indirect competition with the
Charter School. Neither the LLC, nor the Charter School shall have any right in or to
such other activities or to the income or proceeds derived there from. EMS shall not be
obligated to present any investment opportunily or prospeclive economic advantage to
LLC, even if the opportunity is of the character that, if presented to LLC, could be
invested in by LLC. LLC acknowledges that EMS and its affiliated entities own and/or
manage other businesses, including businesses that may compete with the LLC and for
EMS’s time. LLC hereby waives any and all rights and claims which it may otherwise
have against EMS and its officers, directors, sharcholders, partners, members, agents,
employees and affiliates as a result of any such competitive activities,

9.5  Notwithstanding that it may constitute a conflict of interest, EMS may, and may
cause its affiliated entities to, engage in any transaction (including, without limitation, the
purchase, sale, lease or exchange of any property, the lending of any money or property
to LLC and/or the Charter School or the rendering of any service, or the establishment of
any salary, other compensation, or other terms of employment) with the Charter School
and/or LLC so long as (a) such transaction is not expressly prohibited by this Agreement;
and (b) the terms and conditions of such transaction, on an overall basis, are fair and
reasonable 1o the Charter School and/or LLC and are at least as favorable to the Charter
School and/ or LLC as those that ave generally available from persons capable of
similarly performing them and in similar transactions belween parties operating at arm’s
length; and (¢} are approved by LLC s Board of Managers,

9.0 In addition to any other dutics or obligation of EMS arising under this agreement,
NS shall ensure that, in the event that the LLC shall close a charter school operated by

]
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it, all applicable legal requirements established by the California Department of
Education or other government entity shall be met.

ARTICLE 10 STUDENT ADMISSION AND STANDARDS

10.1  EMS coyenants that admission to the Charter School shall be open to students on
a non-discriminatory basis without regard to race, color, religion, national origin, creed,
sex, ethnicity, sexual orientation, behavior, age, ancestry, special need, or proficiency in
the English langunage, income or academic achievement, except as otherwise allowed
under California law.

10.2  Expulsions will be made on the advisement of the Board of Managers of LLC.

ARTICLE 11 PERSONNEL AND TRAINING

11.1  LLC shall employ all certificated personnel of the Charter School and non-
certificated personnel, such as Instructional Aides, that work in the learning centers. LLC
shall have ultimate authority for the selection and removal of certificated employees and
non-certificated employees of LLC (Charter School Employees).

11.2  EMS shall recruit, screen and recommend certificated and non-certificated
individuals to LLC for employment by LLC.

11.3  All Charter School Employees shall have the experience and knowledge
appropriate to the position for which they are employed;

11.4  All Charter School Employees shall meet standards set forth by California law, as
applicable and such Employee’s particular job description. Certificated employees shall
meet requirements of the California Commission on Teacher Credentialing.

11.5 When necessary, LLC shall work with EMS to obtain State Department of
Education waivers and shall work with EMS to expedite the certification process or
alternative accreditation for all new or out-of-district personnel.

11.6  EMS shall provide training in its methods, curriculum, program, and technology
to all teaching personnel. Such training shall be at LLC’s expense, and may be held off-
site, at locations selected by EMS., EMS will also provide team building events, at LLC’s
expense, for the benefit of LLC employees.

11,7  EMS will administer health and retirement benefits for LLC’s employees,
including all certificated and non-certificated staff.

11.8  LLC acknowledges and agrees that John Hall, Joan Hall, Jamie Hall, John Hall Jr.
and William Toomey may have employment relationships with both EMS and LLC.

11.9  Personnel Policies

11.9.1 EMS and LLC shall comply with all applicable federal and state laws, concerning
employee welfare, safety and health. including, without limitation, the requirements of’
federal law for a drug free workplace.
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11.9.2 Neither EMS nor LLC will illegally discriminate against any employee or
applicant for employment on the basis of race, creed, color, sex, national origin, religion,
ancestry, age, disability, marilal status, or citizenship, in its recruitment, selection,
iraining, utilization, termination or other employment-related activities.

ARTICLE 12 SUBCONTRACTING OF SERVICES

12.1  Subcontracting of Services. EMS reserves the right to subcontract any and all
services specified in this Agreement to the District and/or to public or private
subcontractors, as permitted by law.

12.2  Location of Performance. EMS reserves the right to perform non-instructional
functions, such as purchasing materials or developing curriculum, off-site at EMS offices
or remote locations, unless prohibited by federal, state laws, rules, or regulations.

ARTICLE 13 SCHOOL YEAR

13.1  School Year. The parties hereto agree that the Charter School shall be in session
at least two hundred forty (240) days or more between July 1st and June 30th of each
calendar year.

13.2  Calendar. Notwithstanding the above, the parties understand and agree that the
Charter School will have a year-round, multi-track, staggered start calendar for the
Programs, or, as necessary, any other calendar that would improve the delivery of
instruction to students.

ARTICLE 14 STUDENT PRIVACY

14.1  Family Educational Rights and Privacy: Act. LLC shall instruct the District to
designate EMS and its officers, employees, agents and representatives as having a
legitimate educational interest such that they are entitled to access to education records
under 20 U.S.C.A. 1232g, the Family Educational Rights and Privacy Act and under
applicable California information and privacy laws. EMS, its officers and employees
shall comply with the Family Educational Rights and Privacy Act at all times.

ARTICLE 15 WARRANTIES AND REPRESENTATIONS

5.1 Representations of LLC. LLC represents and warrants to EMS that: (i) it is an
organization formed, existing and operating under the laws of the State of California; (ii)
it has full lawful power and authority to execute, deliver and perform this Agreement, to
incur the obligation; provided for under this Agreement and to contract with EMS for
EMS to provide the services set forth in this Agreement on behall of the Charter School
(ii1) the information, if any, LLC has [urnished to EMS concerning LLC’s linances,
revenues, and student enrollment is accurate and the latest information available at the
time of the execution of this Agreement; (iv) the execution, delivery and performance of
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this Agreement by LLC is nol a violation or breach of any other agreement between LLC
and any other person or enlity.

15.2 Representations of EMS. EMS represents and warrants to LLC that: (i) it is a
Delaware corporation organized and exisling under the laws of the State of Delaware; (ii)
it has full lawful power and authority 1o execute, deliver and perform this Agreement, to
incur the obligations provided for under this Agreement and to contract with the LLC to
provide the services set forth in this Agreemen! on behalf of the Charter School; (iii) the
information, if any, EMS has furnished to LL.C concerning the EMS’s finances and
revenues is accurate and complete and the Jatest information available at the time of the
execution of this Agreement; (iv) the execution, delivery and performance of this
Agreement by EMS is not a violation or breach of any other agreement between EMS
and any other person or entity.

ARTICLE 16 INDEMNIFICATION

16.1  Indemnity 1o Property or Persons. EMS shall indemnify and hold LLC and its
members, managers, employees, officers, subcontractors, agents, representatives and
authorized volunteers (collectively “the LLC Agents™) harmless from and against any and
all claims, demands, suits, costs, judgments, or other forms of liability to third parties,
actual or claimed, of whatsoever kind or character, including attorneys’ fees, brought
against LLC and/or the LLC Agents for injury 1o property or persons, occurring or
allegedly occurring in, on or about the Charter School as a result of actions by EMS
and/or by its employees, officers, directors, subcontractors, representatives, and agents
(collectively “EMS’s Agents”) during the Term of this Agreement or any renewal periods
thereof. Upon timely written notice from LLC, EMS shall defend LLC and/or the LLC
Agents in any action or proceeding brought thereon with counsel reasonably acceptable
oy LEC,

16.2  LLC shall indemnify and hold EMS and EMS’s Agents harmless from and against
any and all claims, demands, suits, costs, judgments or other forms of liability 1o third
parties, actual or claimed, of whalsoever kind or character, including attorneys’ fees,
brought against EMS and/or EMS’s Agenis for injury 1o property or persons, occurring or
allegedly occurring in, on or about the Charter School as a result of actions by LLC
and/or by LLC’s Agents during the Term of this Agreement or any renewal periods
thereol. Upon timely written notice from EMS, LLC shall defend EMS and/or EMS’s
Agents in any action or proceeding brought thercon with counsel reasonably acceptable
to EMS.

ARTICLE 17 TERMINATION AND CLOSURE

17.1  Termination. This Agreement may be terminated during the Term hereol pursuant
to the provisions of this Article. Subject to Section 17.5 below, upon lermination of this
Agreement, the Charter School shall cease all operalions.

17.2  LLC Termination for Cause. LLC may terminate this Agreement for Cause prior
to the end of the Term, in accordance with the procedures set forth herein. For purposes
of this Section, “Causc”™ means:
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17.2.1 M aterial breach of this Agreement, which may include, but is not limited to,
failure of EMS to provide services as required by this Agreement, or any other act or
failure to act by EMS which undermines the joint purpose of this Agreement.

17.2.2 L LC may terminate for cause only if LLC has provided EMS written notice of the
malerial breach and has allowed EMS a reasonable period in which to remedy such
breach. A reasonable period for cure under this section shall not be less than sixty (60)
days. If LLC makes a good faith reasonable determination that EMS’s remedial action is
unsatisfactory, LLC may terminate the Agreement under this paragraph pursuant 1o the
procedure set forth in Section 17.5.

17.3 EMS Termination for Cause. EMS may terminate this Agreement for Cause prior
to the end of the Term, in accordance with the procedures set forth herein. For the
purposes of this Section, “Cause” means:

17.3.1 Material bre ach of this Agreement, which may include, but is not limited to,
LLC’s failure to adhere to the reasonable personnel, curriculum, program or similar
recommendations of EMS with respect to the Charter School, which EMS reasonably
determines to be necessary for the implementation of EMS’s Program, LLC’s failure 10
obtain waivers from third parties as provided for in this Agreement which EMS
reasonably determines to be necessary for the implementation of EMS’s Program, LLC’s
failure 1o make payments as required by this Agreement; or any other failure which
undermines the joint purposes of this Agreement; or

17.3.2 EMS may terminate for cause only if EMS has provided wrilten notice ol the
breach to LLC and has allowed EMS a reasonable period in which to remedy such
breach. A reasonable period for cure under this section shall not be less than sixty (60)
days. If EMS makes a good faith reasonable determination that LLC’s remedial action is
unsatisfactory, EMS may terminate the Agreement under this paragraph pursuant to the
procedure set forth in Section 17.5.

17.4  Statules or Legislative Changes. In the event that any enactment, repeal,
promulgation or withdrawal of any federal, state, or local law, regulation, or courl or
administrative decision or order materially affects the operation of the Charter School in
conformity with this Agreement, or otherwise constitutes a violation of law, or otherwise
has a material adverse effect on EMS’s ability to operate the Charter School, EMS or
LLC may elect to deliver written notice to the other of such changes and the resulting
consequences. Upon delivery of such notice, the parties shall promptly commence
negotiations in good faith regarding a mutually agreeable approach (including without
limitation, an amendment to the Agreement) to address the statutory and/or legislative
changes. If despite such good faith negoliations the parties are unable 1o agree upon an
acceplable approach to address the statutory and/or legislative changes, then either party
may elect 1o terminate the Agreement without further obligation or liability to the other,
by delivering writlen notice of termination to the other at least one hundred eighty (180)
days in advance of the effective date of such termination, or in such lesser time as is
reasonable under the circumstances. Among other events, the foregoing section applies to
actions that may be made by the State Board of Education, Depasrtment of Education and
the Advisory Commission on Charter Schoaols.

175 Termination Notice and Other Termination Procedure

10
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17.5.1 Unless otherwise expressly provided herein, each party shall give the other party at
least ninety (90) days advance written notice of a termination of this Agreement prior to
the end of its Term.

17.5.2 Notwithstanding any other provision in this agreement, each party shall use its
good faith best efforts to avoid a termination of the Agreement, which becomes effective
during the middle of a school year because of the disruption to the educational program
and the students. Therefore, in the event this agreement is terminated by either party prior
to the end of the Term, absent unusual and compelling circumstances, the termination
will not become effective until the end of the school year.

17.5.3 In the event of termination of this Agreement for any reason, EMS shall provide
reasonable assistance to LLC for up to ninety (90) days after the effective date of
termination of the Agreement, to assist in the closure of the Charter School and the
transition of students.

17.5.4 In the event LLC terminates this Agreement prior to the end of the Term,
regardless of the reason, then LLC shall, for the duration of the Term, be obligated to
reimburse EMS for all expenses incurred by EMS on account of the leases and all other
reimbursable items listed in Article 5.

17.5.5 Upon closure of the Charter School, for any reason, the parties shall follow the
closure procedures listed in Exhibit A.

ARTICLE 18 INSURANCE

18.1 Liability Insurance

18.1.1 EMS, on behalf of the Charter School and the District, shall secure and maintain,
insurance, including, but not limited to general liability insurance coverage for bodily
injury and property damage for the protection of the Charter School, the District, EMS,
and their respective officers, directors, board members, employees, students, teachers and
volunteers. Such insurance policies shall be issued by an insurance company or
companies selected by EMS and licensed to do business in the state of California. Except
as otherwise agreed in writing by LLC and EMS, all such insurance coverage shall be
primary insurance, with deductibles or SIR’s which are outside the policy limits, and
shall be occurrence based insurance (and not claims made insurance). LLC shall pay
directly or reimburse EMS for its pro-rata share of such cost.

18.1.2 LLC shall require that its contractors, if providing transportation or other services
to the Charter School shall name the Charter School and EMS, and their respective
officers, directors, board members, employees, and agents as additional insured under
their respective commercial general liability and automobile liability insurance policies
for personal injury and property damage; and if such services are provided directly by
LLLC rather than by contracted service, then such persons shall be named as an additional
insured under corresponding L.L.C insurance policies.

I8.1.3 The insurance policies maintained by each party pursuant to this Agreement shall
he endorsed to state that coverage shall not be suspended, voided, canceled. or reduced,
i coverage or hmits, except after thirty (30) days prior writien notice to EMS and 1 1.C.
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The parties shall furnish one another certified copies of the insurance or cerlificates of
insurance which name one another as additional insured as additional insured and which
demonstrate compliance with this Agreement,

18.2 Workers’ Compensation Insurance. EMS, on behalf of LLC, shall secure and
maintain workers” compensation insurance covering LLC employees and authorized
volunteers. Such insurance policies shall be issued by an insurance company or
companies licensed to do business in the state of California. LLC shall pay directly or
reimburse EMS for its pro-rata share of such cost.

18.3  Coordination of Risk Management, The parties shall coordinate risk management
activities with one another, which shall include the prompt reporting of any and all
pending or threatened claims, filing of timely notices of claim, cooperating fully with one
another in the defense of any claims and complying with any defense and reimbursement
provisions of state governmental immunity laws and applicable insurance policies. The
parties shall give each other prompt written notice of any claim arising out of the
operation of the Charter School. Neither EMS nor LLC shall compromise, settle,
negotiate or otherwise affect any disposition of any claim or potential claims asserted
against it 1o the extent such claims are insured by or through the other party, without the
approval of the other party.

ARTICLE 19 CONFIDENTIAL AND PROPRIETARY INFORMATION

19.1  Proprietary Marks and Intellectual Property. LLC acknowledges and agrees as
follows:

19.1.1 EMS owns and has all proprietary rights in and to the name *Opportunities For
LeamingSM”, including but not limited to, all trademarks, trade names, service marks,
industrial designs, insignias, logos, and designations (as presently or hereafter comprised)
in connection therewith (the “Proprietary Marks™);

19.1.2 EMS also has developed, purchased and owns curriculum materials, software and
other intellectual property to be used in connection with the operation of the Charter
School, including but not limited to all copyrights, patents, source codes, technology and
trade secrets (as presently or hereafier comprised) in connection therewith (the
“Intellectual Property’);

19.1.3 EMS has extensively invested in developing and improving the Proprietary Marks
and Intellectual Property and in marketing, refining, advertising, promoting and
publicizing the same, all of which have become well and favorably known to the public
throughout the United States and elsewhere, and, as a result of such efforts, EMS has
acquired a valuable goodwill therein; and,

19.1.4 The public has and will come to associate said Proprietary Marks and Intellectual
Property exclusively with EMS and the services offered and rendered by EMS through
the various Opportunities For Learning charter schools.

19,2 Validity and Use of Proprictary Marks and Intellectual Property. LLC hereby
acknowledges the vahdity of the Proprietary Marks amd Intellectual Property identified
above and acknowledges that same are the sole property of EMS. LLC, through the
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Charter School, shall use such Proprietary Marks and Intellectual Property only for so
long as the right and license granted here remains in force, and only in connection with
the operation of the Charter School within the District, in the manner and for the purposes
specified in this Agreement. LLC, shall not, either during or after the term of this
Agreement, do anything, or aid or assist any other parly to do anything, which would
infringe upon, harm, or contest the rights of EMS in any of its Proprietary Marks and/or
Intellectual Property, or in any other mark or names which incorporate the words
“Opportunities For LeamingSM”. LLC shall not use any mark or name other than as
herein licensed in connection with the conduct of the Charter School, and shall not place
any name or mark other than the names or marks originally appearing thereon, on any
materials obtained from EMS. LLC further agrees that any additional rights that may
develop in any of EMS’s Proprietary Marks and/or Intellectual Property in the future,
whether as trade names, trademarks, service marks, or copyrighted materials, shall inure
and accrug 1o the benefit of EMS.

19.3  License. Subject to the terms and conditions contained herein, EMS hereby grants
to LLC, and LLC hereby accepts from EMS, a non-exclusive license to use the

Proprietary Marks and Intellectual Property during the Term for the limited purpose of
eslablishing and operating the Charter School,

19.4  Designation of Charter School. Subject to the terms and conditions contained
herein, the Charter School shall be operated, advertised and promoted under the
designation “Opportunities For LeamingSM” or under any other name or names as EMS
may from lime 1o time designaie, and under no other name or designation whatsoever,
and without the addition of any prefix, suflix or any other name or names;
notwithstanding the foregoing, LLC may refer to the Charter School as the
“Opportunities For LeamingSM Charter School - Stockton.”

19.5  Prohibitions on Use. LLC agrees not 1o interfere in any manner with or altempt (o
prohibit the use of the Proprietary Marks and Intellectual Property by any other entity.
LLC further agrees to execute any and all other necessary papers, documents, and
assurances to effectuate this purpose and agrees to cooperate fully with EMS or its agents
in securing all necessary and required anthority from any Secretary of State, licensing
authorily, or any other state or federal authority lo the use of the Proprietary Marks and
Intellectual Properly wherever needed. The grant of the License pursuant to this
Agreement, does not grant exclusivity of territory or use to LLC,

19.6  Ownership of Proprietary Information, L1.C agrees that EMS shall own all
copyright and other proprietary rights in and to the Proprietary Marks and intellectual
Property, including but not limited to all instructional materials, training materials,
curriculum and lesson plans, and any other materials developed by EMS, its employees,
agenlts or subcontractors, or by any individual employed at the Charter School, including
LLC or District employees working for, or supervised by, EMS, which are developed
during the Term ol this Agreement or any renewal Terms hereof EMS shall have the sole
and exclusive right 1o license such materials for use by other school districts or
customers, or to modify and/or sell such materials to other school districts and customers,
EMS may disclose such proprietary information, mcluding that which 1s currently in
existence as well as that which may be created in the [uture. LLC shall take all measures
reasonably necessary fo assure that none of its personnel or agents disclose, publish,
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copy, transmit, modify, alter or utilize the Proprietary Marks and Intellectual Property
without EMS’s prior writlen consent,

19.7  Unauthorized Use. LLC shall promptly report to EMS any unaunthorized use of
EMS’s Proprietary Marks and/or Intellectual Property that comes to its altention in any
manner whatsoever. If requested by EMS, LLC will cooperate with EMS in precluding
unauthorized use of EMS’s Proprietary Marks and Intellectual Property, or any
confusingly similar mark or property.

19.8  Attomey-In-Fact. LLC shall execute and deliver any and all assignments,
instruments and documents and take any and all other actions to ensure that the
Proprietary Marks and Intellectual Property shall belong free of charge and exclusively to
EMS (or any other entity designated by EMS). LLC hereby imrevocably designates and
appoints EMS as its agent and aftorney-in-fact to act on its benefit to execute,
acknowledge, deliver, and file (and to swear to such execution, acknowledgement,
delivery and filing of any and all instruments, documents and agreements and to perform
any and all other acts and deeds deemed necessary or desirable to further the purposes of
this Section 15. Such power of attorney shall be irrevocable, coupled with an intevest and
shall survive the dissolution of LLC

19.9  Conflidential Information.

19.9.1 LLC acknowledges and agrees that during the Term, it will have access 1o certain
confidential information of EMS, including but not limited to confidential or proprietary
business information, curriculum materials, software, property rights and data, know-
how, trade secrets, customer and vendor lists, supplier and distributor lists, billing
practices and procedures, operating manuals and procedures, pricing policies, operational
methods, marketing plans or strategies, {financial information, budget information and
procedures of EMS (“the Confidential formation™).

19.9.2 From and afier the commencement of the Term, LLC shall keep secret and relain
in strictest confidence and shall not use for the benefit of itself or others, all or any of the
Confidential Information.

19.9.3 Promptly following the termination of this Agreement for any reason, LLC shall
immediately deliver to EMS all Confidential Information in its possession, together with
all notes, records, memoranda, correspondence files and other papers, magnetic tapes,
software, discs, manuals and other information in any form relating to EMS (including all
copies of these materials). LLC acknowledges that it does not have and cannot acquire
any rights fo these materials,

19.10 Further Obligations Following Termination. Upon termination of this Agreement
for any reason whatsoever, LLC shall immediately and permanently discontinue the use
of any and all of the Proprietary Marks and/or Intellectual Property, or any marks, names,
ar indicia which in the opinion of EMS are confusingly similar thereto, or any other
materials which may in any way indicate or tend to indicate that LLC and/or the Charter
School is or was in way associated with EMS. At such time, LLC shall also immediately
and permanently remove or destroy orrefurn to EMS, at EMS’s option, al LLC’s
expense, all curriculum materials, software, signs, stationary, letterheads, forms, printed
matter, promotional displays, and other materials containing the Proprictary Marks and/or
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the Intellectual Property. LLC shall, at such time, also immediately and permanently
discontinue any use of the name *Opportunities For Learning”, or a confusingly similar
name thereto in connection with the operation of a charter school.

ARTICLE 20 DISPUTE RESOLUTION PROCEDURE

20.1 Mediation. In the event that any conlroversy claim or dispute between the parties
arises relating 1o the terms of this Agreement, or the breach thereof, the parties hereby
agree o initially atlempt to seitle such disputes by a non-binding mediation, before a
single neutral mediator (the *Mediator”), administered by J.AM.S/ENDISPUTE. The
Mediator shall be assigned al random by JA M S/ENDISPUTE and shall take place
within Los Angeles County,

20.1.1 The mediation shall commence within forty-five (45) calendar days from the date
of the receipt of the Mediation Demand sent by the aggrieved party (*Receipt Date™), and
shall be concluded no later than sixty (60) calendar days from the Receipt Date. In
determining the Receipt Date, the notice provisions of this Agreement shall apply.

20.1.2 The administrative costs of conducting the mediation shall be shared equally
between the parties,

20.2  Binding Arbitration. In the event that the parties are unable to resolve any dispute
regarding relating 1o the terms of this Agreement, or the breach thereof, through non
binding mediation pursuant to Section 20.1, above, such dispute shall be determined by
binding arbitration in accordance with the rules of JL.AM.S/ENDISPUTE. The parties
may select any third party arbitrator, including a retived jurist, or other independent party.
Any determination of the arbitrator shall be binding on the parties, and may be entered in
any courl with proper jurisdiction for enforcement thereof. The costs of the arbitrator
shall be borme equally by the parties.

ARTICLE 21 MISCELANEOUS

21.1  Standard of Interpretation. Except as otherwise provided herein, the parties shall
perform all actions required hergin in a reasonable and timely manner.

21.2  Notices. Any and all notices, demands or other communications required or
desired to be given hereunder by any party shall be in writing and shall be validly given
or made 1o another party if served either personally or, if deposited in the Unites States
mail, certified or registered, postage prepaid, return receipt requested. [T such notice,
demand or other communication be served personally, service shall be conclusively
deemed made at the time of such personal service. If such notice, demand or other
communication be given by mail, such shall be conclusively deemed given forty-eight
(48) hours afier the deposit thereof in the United States mail, addressed to the party to
whom such netice, demand or other communication is to be given as hereinafier set forth,

21.4  Governing Law and Construction. This Agreement shall, in all respects, be
governed by the laws of the State of California applicable to agreements executed and to
be wholly performed within the State of California Nothing contained herein shall be
construed so as o require the commission of any act contrary to law. and wherever there
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is any conflict between any provision contained herein and any present or future statute,
law, ordinance or regulation contrary to which the parties have no legal right to contract,
the latter shall prevail but the provision of this Agreement which is affected shall be
construed and limited only to the exten! necessary to bring it within the requirements of
the law.

21.5  Severability. The provisions of this Agreement are severable, and if any one or
more provisions shall be determined to be judicially unenforceable, in whole or in part,
the remaining provisions shall nevertheless be binding and enforceable.

21.6  Arm’s Length Agreement. This Agreement has been negotiated at arm’s length
and between persons (or their representatives) sophisticated and knowledgeable in the
maltters dealt with in this Agreement. Accordingly, any rule of law or legal decision that
would require interpretation of any ambiguities against the party that has drafted it is not
applicable and is waived. The provisions of this Agreement shall be interpreted in a
reasonable manner to affect the purpose of the parties and this Agreement.

21.7 Entire Agreement. This Agreement, together with the Charter Agreement,
constitutes the entire agreement of the parties with respect to the subject matter hereol
and supersedes any and all other written or oral negotiations, understandings or
agreements among the parties with respect to the rights and obligations assumed herein
and contains all of the covenants and agreements among the parties with respect 1o such
rights and obligations.

21.8  Binding Agreement. The parly’s rights and obligations under this Agreement are
personal and shall not be assignable. Subject to the foregoing, each of the terms and
provisions contained herein shall inure to the benefit of and be binding upon the parties
hereto and their respective heirs, personal representatives, successors, and assigns.

21.9 Cumulative Remedies. No remedy conferred by any provisions of this Agreement
is intended to be exclusive of any other remedy, and each and every remedy shall be
cumulative and shall be in addition to every other remedy given hereunder or now or
hereafler existing at law or in equity. Except as otherwise provided herein, the election of
anyone or more remedies by any party, shall not constitute a waiver of the right to pursue
other available remedies.

21.11 Modifications . No amendment, change or modification of this Agreement shall be
valid unless in writing, stating that it amends or modifies this Agreement, and signed by
all of the parties hereto.

21.12 A dditional Acts. Each of the parties hereto shall execute and deliver any and all
additional papers, documents and other assurances and shall do any and all acts and
things reasonably necessary in connection with the performance of their obligations
hereunder and to carry oul the intent of the parties hereto.

21.13 Counterparts. This Agreement may be execuled in one or more counter- parts,
each of which shall be deemed an original, but all of which together shall constitute one
and the same instrument.

2114 Waiver . The waiver by any party to this Agreement of the breach of any provision
ol this Agreement shall not be deemed a continuing waiver or a waiver of any subseguent
breach, whether of the same or another provision of this Agrecment
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21.15 Captions. The caplions appearing at the commencement of the paragraphs hereof
are descriptive only and for convenience in reference. Should there be any conflict
between any such caption and the section al the head of which it appears, the section and
nol such caption shall control and govern in the construction of this Agreement. The
reference 1o paragraph numbers herein shall be deemed to refer to the numbers preceding
each section.

21.16 Forc e Majeure. Neither party shall be liable if the performance of any part or all
of this contract is prevented, delayed, hindered or otherwise made impracticable or
impossible by reason of any strike, flood, riot, fire, explosion, war, act of God, sabolage,
accident or any other casvally or cause beyond either party’s control and which cannot be
overcome by reasonable diligence and without unusual expense.

21.17 Nondiscrimination. EMS covenants and agrees that it shall not discriminate
against any person or group thereof upon the basis of race, color, religion, sex, ancestry,
physical handicap, marital status or nalional origin in the operation of the Charter School.
EMS shall comply with applicable federal and state laws, rules, and regulations
pertaining 1o nondiscrimination of hiring and employment, and as to admission of and
treatment of students.

21.18 Jointly Drafled Agreement. The parties acknowledge that this Agreement is the
product of the combined involvement and drafting of both parties hereto and that neither
party maybe considered or deemed the primary drafier of the Agreement.
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IN WITNESS WHEREOF, the parties hereto have execuled this Agreement as of
the day and year first above written,

Tdur.ataﬁn Management SysiLMS Inc,, a California Corporation

John Hall

President

Uitle:

EMS-BP, LLC, a California Limited Liability Company

CONTS L(M,/ @tr»xxs!"wa

By:  William J0h113£0ﬂ Date

Title: Member of the Board of Managers

EMS-BP, LLC, a California Limited Liability Company

me¥f/

\’yxi]mm Rivera Date

TJ‘ le. Member of the Board of Managers
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Exhibit A

CHARTER AGREEMENT

{As referenced on page 2, ARTICLE 1, Section 1.2)
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Exhibit B
EMS Services

(a) Provide Opportunities for Learning Academic Recovery educational program that is
specifically designed for drop outs and at risk youth and meets all requirements of the
charter agreement between LLC and the Baldwin Park Unified School District (the
Academic Recovery Program),

{b) Implement, as deemed necessary, a leadership development program and youth
impact program (Extra Programs),

(¢) Identify and produce curriculum and instructional materials for the Programs
{(including all above Opportunities for Learning Programs) (see cost allocation in
section 8.5),

{d) Train LLC teachers and instruclional aides in delivery of the Programs to students,
(€) Provide administrative support staff 1o assist Charter School,

(D) Provide all human resources services needed by LLC, including but not limited to
advertising for and recruiting teachers and instructional employees, screening
prospective new employees, making staffing and employment recommendations to
LLC, planning and conducting team building events for LLC staff, and coordinating
all employee benefits,

(g) Provide computer for use of each teacher (see cost allocation in Article 6),

(h) Provide administralive services needed for operation of the school, including program
development, facilities management and management of day to day operations,

(1) Obtain waivers as may be necessary for operation of the charter school’s multi-track
calendar,

(j) Provide all accounting services, including all bookkeeping and accounting serviges,

(k) Arrange for an annual andit of the charter school to be performed by an auditing firm
approved by LLC,

(1) Provide to LLC the following reports: monthly report of expenses incurred for
reimbursement, monthly ADA reports, reports reguired for the sponsoring District
and California Department of Education, J200 budget reporis, J18 and 19 filings, and
year to date budget variance reports. Upon reasonable request, EMS shall provide
additional financial data and other data concerning the charter school 1o LLC ina
format and structure reasonably directed by LLC.

{m) Locale and secure facilities adeguate 1o meel the needs of the charter school and the
Program, lease or otherwise contract with third parties {or the use of facilities for
school purposes,

(n) Provide all property management services needed to maintain the charter school’s
Jearning cenlers and to keep the learning centers in ¢lean and professional order and

repair,
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(o) Furnish all learning centers with adequate desks, chairs, books, book cases and other
furnishings appropriate to maintain the learning centers’ ¢clean and professional
appearance and suitable for the conduct of the charter school (see cost allocation in
Article 6),

{p) Provide computers for students in each learning center with Internet connections and
printing capabilities (see cost allocation in Article 6),

(q) Procure all insurance needed for operation of the charter school (see cost allocations
in Article 18),

(r) Supervise the providing of special education services,

(s) Periodically, as requested by LLC, arrange for independent assessments as described
in the Agreement performed by Dr. James Catterall of the UCLA Graduate School of
Education (see cost allocation in section 7.4).
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SERVICES AND PROPERTY AGREEMENT BETWEEN EDUCATION
MANAGEMENT SYSTEMS, INC. AND EMS-BPIL LLC

This SERVICES AND PROPERTY AGREEMENT (*Agreement’) 1s made and entered
into and effective, July 1, 2009, by and between Education Management Systems, Inc., a
California corporation (“EMS”), and EMS-BPII, LLC, a California Limited Liability
Company (“*LLC”) with reference 1o the following:

RECITALS

A. EMS provides management and other services to charter schools and has
expertise in home schooling and in providing educational services to at risk students
using independent study instructional modalities in its Opportunities For Learning
program;

B. LLC was created to develop new ways to educate children within the public
school system through the establishment of and/or operation of charter schools;

C. On July 2, 2007 the Baldwin Park 11 Unified School District approved the petition
for charter submitted by LLC to operate an Opportunities For Learning charter school
serving at risk students;

B, The charter petition sets forth the governance structure for the charter school and
provides, among other things, that the management and day-to-day operation of the
charter school may be delegated 1o outside parties, including, but not limited to EMS;

E. LLC desires to contract for services, including school management, property
management, accounting and human relations services, 1o assist it in the operation of the
charter school;

G, EMS owns intellectual property, including ils proprietary name, Opportunities For
Learning, and curriculum for use in independent study modalities that LLC desires to use
in its charter school programs;

H. EMS has leased certain improved real property and furnished the veal property for
use as charter school learning centers and LLC desires the use of said facilities for its
charter school;

Iy The parties intend that the terms of this Agreement shall be consistent with the
terms of the charter petition approved by the Baldwin Park 11 Unified School District; and
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NOW, THEREFORE, the parties hereto agree as follows:

ARTICLE1 RELATIONSHIP

54 Services and Property Agreement, Under this Agreement, LLC hires EMS and
EMS hereby covenants with the LLC to perform the duties hereinafter described.

1.2 Charter Agreement. The parties understand and acknowledge that LLC is bound
by and subject 1o, all the terms and conditions of the Charter Agreement between LLC
and the Baldwin Park 11 Unified School District (hereafter referred to as the "District™),
which charter swas approved by the District on July 01, 2001 (hereafter referred to as the
“Charter Agreement”) and that by entering into this Agreement, EMS’s services shall
comply with the applicable terms and conditions of the Charter Agreement. A copy of the
Charter Agreement is attached as Exhibit “A” and is incorporated herein. The
Opportunities For Learning Charter School operated pursuant to the Charter Agreement
is referred to as the “Charter School.”

1.3 Independent Contractor. The parties to this Agreement intend that:

1.3.1 The relationship between EMS and LLC created by this Agreement is that of an
independent contractor, and not a partnership or employer- employee or other
relationship. No agent, employee, or servant of EMS shall be deemed to be the employee,
agent or servant of LL.C or the District. The manner and means of conducting the work
pursuant to this Agreement 1s under the sole control of EMS and EMS will be solely and
enlirely responsible for its acts and for the acts of its agents, employees, servants, and
subcontractors during the entire Term of this Agreement; and,

1.3.2 No agent, employee, or servant of the LL.C shall be deemed to be the employee,
agent or servant of EMS, LLC will be solely and entirely responsible for its acts and for
the acts of its agents, employees, servants, and subcontractors during the entire Term of
this Agreement.

ARTICLE2 TERM

2] Unless earlier terminated pursuant lo this Agreement, the term (“Term™) of this
Agreement shall commence on July 1, 2009 (the “Commencement Date™), and shall
continue through June 30, 2014 unless charter terminates prior.

ARTICLE 3 SERVICES TO BE PROVIDED BY EMS

3.1 During the Term of this Agreement, except as otherwise provided, EMS shall be
responsible for all functions that relate to educational services, facililies management,
human resources management, administration and operation of the Charter School, as
required by the Charter Agreement (hereafter referred to as the *EMS Services”™). Such
services are more particularly identified on Exhibit *B,” which is attached hereto, and
mcorporated herein.
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3.2 In addition, EMS shall locate and lease on behalf of the Charter School, for the
duration of the Term, facilities in which the Charter School can operate its learning
centers as described in Article 5.

ARTICLE 4 EMS COMPENSATION

4.1 On the 5th day of each calendar month during the Term of this Agreement, LLC
shall cause to be paid to EMS a monthly fee for the EMS Services. The monthly fee shall
be calculated based upon the number of students enrolled in the Charter School learning
centers operated by EMS in the given month. LLC shall pay EMS the amount of Twelve
Thousand One Hundred Twenty Seven Dollars and Fifty Cents ($12,127.50) per month
per learning center, when the center enrollment has reached or exceeded 150 students for
the first year of this Agreement. The fee shall be prorated at fifty percent (50%) upon an
enrollment of 75 or more students. The monthly fee shall increase by five percent (5%)
per annum in each conseculive year unless otherwise agreed to by the parties in wriling,
The monthly fee shall not exceed 15% of the total revenue of the charter. The monthly
fee will be in addition to LL.C’s obligation to reimburse expenses as provided in Article 5
below.

ARTICLE 5 REIMBURSABLE LEASE EXPENSES

5.1 LLC shall reimburse EMS or pay directly any and all rentals (including common
arca charges and other charges assessed directly by the landlord as part of each respective
lease) advanced by EMS for the use of commercial premises for charter school leamning
centers. EMS has entered into and shall maintain for the benefit of Charter School, leases
of commercial real property and office space to provide learning centers for the students
of the charter school. The learning centers are all used for Charter School purposes. 5.2

L1.C shall also reimburse EMS or pay directly all expenses for utilities, including
telephone, power, water, trash and other utilities used in connection with the foregoing
learning centers.

5.3 LL.C acknowledges that prior to entry into this Agreement, il has reviewed or was
provided opportumity to review leases for each of the learning centers in which it
currently operates. LLC may, on reasonable notice to EMS inspect the foregoing leases.

5.4 LLC acknowledges that the terms of certain of the leases listed above may expire
or terminale prior to the end to of the Term of this Agreement. In such event, EMS agrees
to locate and secure, on behalf of the Charter School, snitable replacement premises.
EMS will obtain the prior written approval of LLC before adding or subtracting the
mimber of learning centers devoted to the Charter School.

ARTICLE 6 FACILITIES

6.1 [:MS, on behalf of the Charter School, shall be responsible for the identification.
location and acquisition of space [or the Charter School (the *Charter School Site™).

S s ]
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6.2 The Charter School Site will meet the state and local safety standards. The
Charter School will use facilities that meet all city or local ordinances for the health and
safety of its faculty and students. Facilities will be selected on the basis of identification
of areas where the greatest numbers of potential students can be served.

6.3  EMS shall be responsible for the purchase and installation of technology
(computers, modems, and phone units) integral to the Charter School. LLC will pay
directly or reimburse EMS for these costs.

6.4  EMS shall be responsible for furnishing and maintaining for the Charter School
Sites, appropriate and sufficient tables, chairs, materials and supplies to conduct the
Charter School. LLC will pay directly or reimburse EMS for these costs.

6.5 EMS will secure insurance reasonably suitable to protect the Charter School for
personal and property damage caused by hazards at the Charter School Site. LLC will
pay directly or reimburse EMS for their allocated portion of such expense.

6.6  EMS will ensure that, at a minimum, each of the leamning centers are open to
Charter School teachers and students from 8:00 am, to 5:00 p.m. (closed one hour for
lunch), each day, all year around, excluding weekends and holidays.

ARTICLE7 DATA AND ASSESSMENTS

1 EMS shall provide information to the LLC governing board sufficient to enable
the LLC governing board to monitor the educational performance and efficiency of the
Charter School.

7.2 EMS shall make available to LLC the following reports: monthly report of
expenses incurred for reimbursement, monthly ADA reports, reports required for the
sponsoring District and California Department of Education, J200 budget reports, J18 and
19 filings, and year to date budget variance reports. Upon reasonable request, EMS shall
provide additional financial data and other data concerning the Charter School to LLC in
a format and structure reasonably directed by LLC.

7.3 LLC shall have the right, upon fifteen days notice to EMS, to conduct an audit of
EMS’s financial and other records relating to the operation of the Charter School. LL.C
shall pay the cost of such an audit and such audit may be performed by any Certified
Public Accountant of LLC’s choosing.

7.4 When requested by LLC, EMS will contract periodically with James Calterall,
Ph.D. of the UCLA Graduate School of Education to conduct an independent evaluation
of the Charter School. The results of Dr. Catterall’s evaluation will be provided to LLC.
This independent evaluation will examine aspects of the Charter School’s effectiveness
and quality of the Program. At a minimum, the evaluation will evaluate progress toward
achieving the goals of the Charter School, The evaluation will use both qualitative and
quantitative data. The evaluator will analyze standardized test data and incorporate the
results into the evaluation. In addition, the data relating to baseline student Performance
Plans; educational and community agency services rendered to the Charter School’s
students; and enrollment, academic and attendance records will be analyvzed. Qualitative
data will be collected through structured and unstructured interviews and questionnaires
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with Charter School staff, students, parents and community agency personnel. LLC shall
pay directly or reimburse EMS for the cost of any Catterall evaluation(s) requested by the
LLC.

ARTICLE 8 EDUCATIONAL PROGRAM AND CURRICULUM

8.1 EMS shall provide an education program (the “Program™) to be used in
connection with the Charter School’s educational program. The Program shall be initially
structured as follows:

8.1.1 The curriculum developed or purchased by EMS shall introduce instruction in
higher order skills as early as possible in the Program, in order to offer interesting and
challenging curriculum for the purpose of allowing students to progress as quickly as
their capabilities will allow. The Program will allow students to use the knowledge that
they are accumulating in novel ways to facilitate problem- solving and skill development.
Materials shall be designed in a language and format that are readily accessible, and
students will be allowed to complete course work at their own pace, as the Program will
be formulated based on an initial assessment of the student’s skill levels in reading, math
and other core courses. The key components of the Program are as follows:

8.1.2 Students will be required to concentrate their learning efforls on a maximum of
one or two core subjects, in order to achieve greater depth of learning in each subject and
to focus the students’ altention on specific areas as a way 1o promote maximum
efficiency for faster results.

8.1.3 Students will participate in independent study programs that will allow each
student to tailor his or her work pace to meet personal needs and goals.

8.1.4 Students will be placed in core subjects of reading, English and Math based on
tested achievement levels. Advancement will be determined on actual mastery of skills.
Learning will be thus focused on the specific skills and tasks, which will result in the
maximum advancement in the minimum time,

8.2  EMS shall implement the Charter School’s curriculum in a manner that is
consistent with the Charter Agreement.

8.3  The parties hereto understand and agree that an essential principle of the Charter
School’s operation is its flexibility, adaptability and capacity to change in the interests of
continual improvements and efficiency and, further, that the parties hereto are interested
in results and not inflexible prescriptions. To that end, EMS may modify, alter, change
and/or amend the Program or curriculum as necessary, without the prior approval or
consent of LLC. However, LLC shall receive writlen notice of any material changes to
the charter school curriculum.

8.4 EMS shall ensure that the Charter School, including its curriculum, will be
nonreligious, nonsectarian and shall not illegally discriminate against any student on the
basis ol race, creed, color, sex, national origin, religion, ancestry, age, disability, special
need. marital status or citizenship

8.5 LLC shall pay directly or reimburse EMS for the cost of all curriculum materials.

L
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ARTICLE9 MANAGEMENT OF THE CHARTER SCHOOL

9.1 The Charter School shall be managed under the ultimate authority of the LLC
through individuals designated by the LLC. Unless and until other individuals are
designated, the LLC has designated John Hall to serve as President and Joan Hall, Jamie
Hall, and John Hall Jr. to serve as Vice Presidents. The LLC has engaged William
Toomey to serve in the capacity as Deputy Superintendent of Educational Operations.

9.2  Except as may be provided in Article 16 (Indemnification) EMS shall not be
liable to LLC for any loss or damage sustained by LLC, unless the loss or damage shall
have been the result of fraud, deceit, gross negligence, reckless or intentional misconduct,
or a knowing violation of law by EMS. EMS shall perform its duties in good faith, in a
manner it reasonably believes to be in the best interests of the Charter School and with
such care as an ordinarily prudent person in a like position would use under similar
circumstances.

9.3  EMS is not obligated to devote all of its time or business efforts to the affairs of
the Charter School. EMS shall devote the time, effort and skill reasonably necessary for
the operation of the Charter School.

9.4 EMS and its officers, directors, shareholders, partners, members, agents,
employees and/or affiliates may engage or invest in any business activity of any type or
description, including, without limitation, those that might be the same as or similar to
the Charter School’s business and that might be in direct or indirect competition with the
Charter School. Neither the LLC, nor the Charter School shail have any right in or to
such other activities or to the income or proceeds derived there from. EMS shall not be
obligated to present any investment opportunily or prospective economic advantage 1o
LLC, even if the opportunity is of the character that, if presented to LL.C, could be
invested in by LLC. LLC acknowledges that EMS and its affiliated entities own and/or
manage other businesses, including businesses that may compete with the LLC and for
EMS’s time. LLC hereby waives any and all rights and claims which it may otherwise
have against EMS and its officers, directors, sharcholders, partners, members, agents,
employees and affiliates as a result of any such competitive activities.

9.5 Notwithstanding that it may constitute a conflict of interest, EMS may, and may
cause its affiliated entities to, engage in any transaction (including, without limitation, the
purchase, sale, lease or exchange of any property, the lending of any money or property
to LLC and/or the Charter School or the rendering of any service, or the establishment of
any salary, other compensation, or other terms of employment) with the Charter School
and/or LLC so long as (a) such transaction is not expressly prohibited by this Agreement;
and (b) the terms and conditions of such transaction, on an overall basis, are fair and
reasonable to the Charter School and/or LLC and are at least as favorable to the Charter
School and/ or LLC as those that are generally available from persons capable of
similarly performing them and in similar transactions between parties operating at arm’s
length; and (c¢) are approved by LLC’s Board ol Managers.

9.6 In addition to any other duties or obligation of EMS arising under this agreement,
EMS shall ensure that, in the event that the LLC shall close a charter school operated by



gacdb-csd-mar10item03a7
Attachment 7
Page 74 of 104

it, all applicable legal requirements established by the California Department of
Education or other government entily shall be met.

ARTICLE 10 STUDENT ADMISSION AND STANDARDS

10.1 EMS covenants that admission 1o the Charter School shall be open fo students on
a non-discriminatory basis without regard to race, color, religion, national origin, creed,
sex, ethnicity, sexual orientation, behavior, age, ancestry, special need, or proficiency in
the English language, income or academic achievement, except as otherwise allowed
under California law.

10.2  Expulsions will be made on the advisement of the Board of Managers of LLC.

ARTICLE |1 PERSONNEL AND TRAINING

11.1  LLC shall employ all certificated personnel of the Charter School and non-
certificated personnel, such as Instructional Aides, that work in the learning centers. LLC
shall have ultimate authority for the selection and removal of certificated employees and
non-certificated employees of LLC (Charter School Employees).

11.2  EMS shall recruit, screen and recommend certificated and non-certificated
individuals to LLC for employment by LLC.

11.3  All Charter School Employees shall have the experience and knowledge
appropriate to the position for which they are employed:

11.4  All Charter School Employees shall meet standards set forth by California law, as
applicable and such Employee’s particular job description. Certificated employees shall
meet requirements of the California Commission on Teacher Credentialing.

11.5  When necessary, LLC shall work with EMS 1o obtain State Department of
Education waivers and shall work with EMS to expedite the certification process or
alternative accreditation Tor all new or out-of-district personnel.

11.6  EMS shall provide training in its methods, curriculum, program, and technology
1o all teaching personnel. Such training shall be at LLC’s expense, and may be held off-
site, al locations selected by EMS. EMS will also provide team building events, at LLC’s
expense, for the benefit of LLC employees.

11.7  EMS will administer health and retirement benefits for LLC’s employees,
including all certificated and non-certificated staff.

11.8  LLC acknowledges and agrees that John Hall, Joan Hall, Jamie Hall, John Hall Jr.
and William Toomey may have employment relationships with both EMS and LLC.

11.9  Persomel Policies

11.9.1 EMS and LLC shall comply with all applicable federal and state laws, concerning
employee wellare, safety and health, including, svithout limitation, the requirements of
federal law for a drug free warkplace.
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11.9.2 Neither EMS nor LLC will illegally discriminate against any employee or
applicant for employment on the basis of race, creed, color, sex, national origin, religion,
ancestry, age, disability, marital status, or citizenship, in its recruitment, selection,
training, wiilization, termination or other employment-related activities.

ARTICLE 12 SUBCONTRACTING OF SERVICES

12.1  Subcontracting of Services. EMS reserves the right to subcontract any and all
services specified in this Agreement to the District and/or 1o public or private
subcontractors, as permitted by law.

12.2  Location of Performance. EMS reserves the right to perform non-instructional
functions, such as purchasing materials or developing curriculum, off-site at EMS offices
or remote locations, unless prohibited by federal, state laws, rules, or regulations.

ARTICLE 13 SCHOOL YEAR

13.1  School Year. The parties hereto agree that the Charter School shall be in session
at least two hundred forty (240) days or more between July 1st and June 30th of each
calendar year.

13.2  Calendar. Notwithstanding the above, the parties understand and agree that the
Charter School will have a year-round, multi-track, staggered start calendar for the
Programs, or, as necessary, any other calendar that would improve the delivery of
instruction to students.

ARTICLE 14 STUDENT PRIVACY

14.1  Family Educational Rights and Privacy: Act. LLC shall instruct the District to
designate EMS and its officers, employees, agents and representatives as having a
legitimate educational interest such that they are entitled to access to education records
under 20 U.S.C.A. 1232g, the Family Educational Rights and Privacy Act and under
applicable California information and privacy laws. EMS, its officers and employees
shall comply with the Family Educational Rights and Privacy Act at all times.

ARTICLE 15 WARRANTIES AND REPRESENTATIONS

15.1  Representations of LLC. LLC represents and warrants to EMS that: (i) it is an
organization formed, existing and operating under the laws of the State of California; (it
it has full lawful power and authority to execute, deliver and perform this Agreement, 1o
incur the obligation; provided for under this Agreement and to contract with EMS for
EMS to provide the services set torth in this Agreement on behalf of the Charter School
(iii) the information, il'any, LLC has furnished to EMS concerning LLC’s finances,
revenues, and student enrollment is accurate and the latest information available at the
time ol the exceution of this Agreement; (iv) the execution, delivery and performance of
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this Agreement by LLC is nol a violation or breach of any other agreement between LLC
and any other person or enlity.

15.2  Representations of EMS. EMS represents and warrants 1o LLC that: (i) it isa
Delaware corporation organized and existing under the laws of the State of Delaware; (ii)
it has full lawiul power and authority to execute, deliver and perform this Agreement, to
incur the obligations provided Tor under this Agreement and to contract with the LL.C to
provide the services set forth in this Agreement on behalf of the Charter School; (iii) the
information, if any, EMS has furnished to LLC concerning the EMS’s finances and
revenues is accurate and complete and the latest information available at the time of the
execution of this Agreement; {iv) the execution, delivery and performance of this
Agreement by EMS is not a violation or breach of any other agreement between EMS
and any other person or entity.

ARTICLE 16 INDEMNIFICATION

16.1  Indemnity to Property or Persons. EMS shall indemnify and hold LLC and its
members, managers, employees, officers, subcontractors, agents, representatives and
authorized volunteers (collectively “the LLC Agents”) harmless from and against any and
all claims, demands, suits, costs, judgments, or other forms of lability to third parties,
actual or claimed, of whatsoever kind or characier, including attorneys’ fees, brought
against LLC and/or the LLC Agents for injury to property or persons, occutting or
allegedly occurring in, on or about the Charter School as a resuli of actions by EMS
and/or by its employees, officers, dircctors, subcontractors, representatives, and agents
(collectively “EMS’s Agents”™) during the Term of this Agreement or any renewal periods
thereof. Upon timely writlen notice from L1LC, EMS shall defend LLC and/or the LLC
Agents in any action or proceeding brought thereon with counsel reasonably acceptable
i LLC,

16,2  LLC shall indemnify and hold EMS and EMS’s Agents harmless from and against
any and all claims, demands, suits, costs, judgments or other forms of liability to third
parties, actual or claimed, of whatsoever kind or character, including attorneys’ fees,
brought against EMS and/or EMS’s Agents for injury to property or persons, occurring or
allegedly oceurring in, on or about the Charter School as a result of actions by LL.C
and/or by LLC’s Agents during the Term of this Agreement or any renewal periods
thereof. Upon timely written notice from EMS, LLC shall defend EMS and/or EMS’s
Agents in any action or proceeding brought thereon with counsel reasonably acceptable
to EMS.

ARTICLE 17 TERMINATION AND CLOSURE

7.1 Termination. This Agreement may be terminated during the Term hereof pursuant
to the provisions of this Article. Subject to Section 17.5 below, npon termination of this
Agreement, the Charter School shall cease all operations.

7.2 LLC Termination for Cause. LLC may terminate this Agreement for Cause prior
to the end of the Term, in accordance with the procedures set forth herein, For purposes
of this Section, "Cause” means:
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17.2.1 Material bre ach of this Agreement, which may include, but is not limited to,
failure of EMS to provide services as required by this Agreement, or any other act or
failure to act by EMS which undermines the joint purpose of this Agreement.

17.2.2 L LC may terminate for cause only if LLC has provided EMS written netice of the
material breach and has allowed EMS a reasonable period in which 1o remedy such
breach. A reasonable period for cure under this section shall not be less than sixty (60)
days. If LLC makes a good Taith reasonable determination that EMS’s remedial action 1s
unsatisfactory, LLC may terminate the Agreement under this paragraph pursuant to the
procedure set forth in Section 17.5.

17.3 EMS Termination for Cause. EMS may terminale this Agreement for Cause prior

to the end of the Term, in accordance with the procedures set forth herein. For the
purposes of this Section, “Cause™ means:

17.3.1 Material bre ach of this Agreement, which may include, but is not limited lo,
LLC’s failure to adhere to the reasonable personnel, curriculum, program or similar
recommendations of EMS with respect to the Charter School, which EMS reasonably
determines to be necessary for the implementation of EMS’s Program, LLC’s failure to
obtain waivers from third parties as provided for in this Agreement which EMS
reasonably determines to be necessary for the implementation of EMS’s Program, LLC’s
failure to make payments as required by this Agreement; or any other {ailure which
undermines the joint purposes of this Agreement; or

17.3.2 EMS may terminale for cause only if EMS has provided written notice of the
breach to LLC and has allowed EMS a reasonable period in which to remedy such
breach. A reasonable period for cure under this section shall not be less than sixty (60)
days. If EMS makes a good faith reasonable determination that LLC’s remedial action 13
unsatisfactory, EMS may terminate the Agreement under this paragraph pursuant to the
procedure set forth in Section 17.5.

17.4  Statutes or Legislative Changes. In the event that any enactment, repeal,
promulgation or withdrawal of any federal, state, or local law, regulation, or court or
administrative decision or order materially affects the operation of the Charter School in
conformity with this Agreement, or otherwise constitutes a violation of law, or otherwise
has a material adverse effect on EMS’s ability to operate the Charter School, EMS or
LLC may elect to deliver writlen notice 1o the other of such changes and the resulling
consequences. Upon delivery of such notice, the parties shall promptly commence
negotiations in good faith regarding a mutually agreeable approach (including without
limitation, an amendment 1o the Agreement) to address the slatutory and/or legislative
changes, If despite such good faith negotiations the parties are unable (o agree upon an
acceplable approach to address the statutory and/or legislative changes, then either party
may elect to terminate the Agreement without further obligation or liability to the other,
by delivering written notice of termination to the other at least one hundred eighty (180}
days in advance of the eflective date of such termination, or in such lesser time as is
reasonable under the circumstances. Among other events, the foregoing section applies to
actions that may be made by the State Board of Education, Department of Education and
the Advisory Commission on Charter Schools.

17.5 Temmination Netice and Other Tenunination Procedws
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17.5.1 Unless otherwise expressly provided herein, each party shall give the other party at
least ninety (90) days advance written notice of a termination of this Agreement prior to
the end of its Term.

17.5.2 Notwithstanding any other provision in this agreement, each party shall use its
good faith best efforts to avoid a termination of the Agreement, which becomes effective
during the middle of a school year because of the disruption to the educational program
and the students. Therefore, in the event this agreement is terminated by either party prior
to the end of the Term, absent unusual and compelling circumstances, the termination
will not become effective until the end of the school year.

17.5.3 In the event of termination of this Agreement for any reason, EMS shall provide
reasonable assistance to LLC for up to ninety (90) days after the effective date of
termination of the Agreement, to assist in the closure of the Charter School and the
transition of students.

17.5.4 In the event LLC terminates this Agreement prior to the end of the Term,
regardless of the reason, then LLC shall, for the duration of the Term, be obligated to
reimburse EMS for all expenses incurred by EMS on account of the leases and all other
reimbursable items listed in Article 5.

17.5.5 Upon closure of the Charter School, for any reason, the parties shall follow the
closure procedures listed in Exhibit A.

ARTICLE 18 INSURANCE
18.1 Liability Insurance

18.1.1 EMS, on behalf of the Charter School and the District, shall secure and maintain,
insurance, including, but not limited to general liability insurance coverage for bodily
injury and property damage for the protection of the Charter School, the District, EMS,
and their respective officers, directors, board members, employees, students, teachers and
volunteers. Such insurance policies shall be issued by an insurance company or
companies selected by EMS and licensed to do business in the state of California. Except
as otherwise agreed in writing by LLC and EMS, all such insurance coverage shall be
primary insurance, with deductibles or SIR’s which are outside the policy limits, and
shall be occurrence based insurance (and not claims made insurance). LLC shall pay
directly or reimburse EMS for its pro-rata share of such cost.

18.1.2 LLC shall require that its contractors, if providing transportation or other services
to the Charter School shall name the Charter School and EMS, and their respective
officers, directors, board members, employecs, and agents as additional insured under
their respective commercial general liability and automobile liability insurance policies
for personal injury and property damage; and if such services are provided directly by
ILLC rather than by contracted service, then such persons shall be named as an additional
insured under corresponding LLC insurance policies.

I8.1.3 The insurance policies maintained by each party pursuant to this Agrecment shall
be endorsed to state that coverage shall not be suspended, voided, canceled. or reduced,
i coverage or hmits, except after thirty (30) days prior written notice to EMS and 11.C'.
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The parties shall furnish one another certified copies of the insurance or certificates of
insurance which name one another as additional insured as additional insured and which
demonstrate compliance with this Agreement.

18.2  Workers’ Compensation Insurance, EMS, on behalf of LLC, shall secure and
maintain workers’ compensation insurance covering LLC employees and authorized
volunteers., Such insurance policies shall be issued by an insurance company or
companies licensed to do business in the state of California. LLC shall pay directly or
reimburse EMS for its pro-rata share of such cost.

18.3  Coordination of Risk Management. The parties shall coordinate risk management
activities with one another, which shall include the prompt reporting of any and all
pending or threatened claims, filing of timely notices of claim, cooperating fully with one
another in the defense of any claims and complying with any defense and reimbursement
provisions of state governmental immunity laws and applicable insurance policies. The
parties shall give cach other prompt writien notice of any claim arising out of the
operation of the Charter School. Neither EMS nor LLC shall compromise, setile,
negotiate or otherwise affect any disposition of any claim or potential claims asserted
against it to the extent such claims are insured by or through the other party, without the
approval of the other party.

ARTICLE 19 CONFIDENTIAL AND PROPRIETARY INFORMATION

19.1  Proprietary Marks and Intellectual Property, LLC acknowledges and agrees as
follows:

19.1.1 EMS owns and has all proprietary rights in and to the name “Opportunities For
LeamingSM?, including but not limited to, all trademarks, trade names, service marks,
industrial designs, insignias, logos, and designations (as presently or hereafier comprised)
in connection therewith (the *Proprietary Marks™);

19.1.2 EMS also has developed, purchased and owns curriculum materials, soltware and
other intellectual property to be used in connection with the operation of the Charter
School, including but not limited to all copyrights, patents, source codes, technology and
trade secrets (as presently or hereafter comprised) in connection therewith (the
“Intellectual Property™);

19.1.3 EMS has extensively invested in developing and improving the Proprietary Marks
and Intellectual Property and in marketing, refining, advertising, promoting and
publicizing the same, all of which have become well and favorably known to the public
throughout the United States and elsewhere, and, as a result of such efforts, EMS has
acquired a valuable goodwill therein; and.

19.1.4 The public has and will come to associate said Proprietary Marks and Intellectual
Property exclusively with EMS and the services offered and rendered by EMS through
the various Opportimities For Learning charter schools,

19.2  Validity and Use of Proprietary Marks and Intellectual Property. LLC hereby
acknowledges the validity of the Proprietary Marks and Intellectual Property identificd
above and acknowledges that same are the sole property of EMS, LLC, through the

=1
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Charter School, shall use such Proprietary Marks and Intellectual Property only for so
long as the right and license granted here remains in force, and only in connection with
the operation of the Charter Scheol within the District, in the manner and for the purposes
specified in this Agreement. LLC, shall not, either during or after the term of this
Agreement, do anything, or aid or assist any other party to do anything, which would
infringe upon, harm, or conlest the rights of EMS in any of its Proprietary Marks and/or
Intellectual Property, or in any other mark or names which incorporate the words
“Opportunities For LeamingSM”, LLC shall not use any mark or name other than as
herein licensed in connection with the conduct of the Charter School, and shall not place
any name or mark other than the names or marks originally appearing thereon, on any
materials obtained from EMS, LLC farther agrees that any additional rights that may
develop in any of EMS’s Proprietary Marks and/or Intellectual Property in the future,
whether as trade names, trademarks, service marks, or copyrighted materials, shall inure
and accrue to the benefit of EMS,

193  License, Subject to the terms and conditions contained herein, EMS hereby grants
to LLC, and LLC hereby accepts from EMS, a non-exclusive license to use the
Proprietary Marks and Iniellectual Property during the Term for the limited purpose of
establishing and operating the Charter School.

19.4  Designation of Charter School. Subject to the terms and conditions contained
herein, the Charter School shall be operated, advertised and promoted under the
designation “Opportunities For LeamingSM™ or under any other name or names as EMS
may from time 1o 1ime designate, and under no other name or designation whatsoever,
and without the addition of any prefix, sulfix or any other name or names;
notwithstanding the foregoing, LLC may refer to the Charter School as the
*Opportunities For LeamingSM Charter School - Stockton.”

19.5  Prohibitions on Use. LILC agrees not to interfere in any manner with or attempt to
prohibit the use of the Proprietary Marks and Intellectual Property by any other entity.
LLC further agrees to execute any and all other necessary papers, documents, and
assurances to effectuate this purpose and agrees to cooperate fully with EMS or its agents
in securing all necessary and required authority from any Secretary of State, licensing
authority, or any other state or federal authority to the use of the Proprietary Marks and
Intellectual Property wherever needed. The grant of the License pursuant to this
Agreement, does not grant exclusivily of territory or use to LLC.

19.6  Ownership of Proprietary Information. LLC agrees that EMS shall own all
copyright and other proprietary rights i and to the Proprietary Marks and intellectual
Property, including but not limited to all instructional materials, training materials,
curriculum and lesson plans, and any other materials developed by EMS, its employees,
agents or subcontractors, or by any individual employed at the Charter School, including
LLC or District employees working for, or supervised by, EMS, which are developed
during the Term of this Agreement or any renewal Terms hereof EMS shall have the sole
and exclusive right to license such materials for use by other school districts or
customers, or 10 modify and/or sell such materials to other school districts and customers.
EMS may disclose such proprietary information, including that which is currently in
existence as well as that which may be created in the future. LLC shall take all measures
reasonably necessary 1o assure that none ol its personnel or agents disclose, publish,
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copy, transmit, modify, alter or utilize the Proprietary Marks and Intellectual Property
without EMS’s prior wrilten consent.

19.7  Unauthorized Use. LLC shall promptly report to EMS any unauthorized use of
EMS’s Proprietary Marks and/or Intellectual Property that comes to its attention in any
manner whatsoever. If requested by EMS, LL.C will cooperate with EMS in precluding
unauthorized use of EMS’s Proprietary Marks and Intellectual Property, or any
confusingly similar mark or property.

19.8  Attorney-In-Fact. LLC shall execute and deliver any and all assignments,
instruments and documents and take any and all other actions to ensure that the
Proprietary Marks and Intellectual Property shall belong free of charge and exclusively to
EMS (or any other entity designated by EMS). LLC hereby irrevocably designates and
appoints EMS as its agent and attorney-in-fact to act on its benefit to execute,
acknowledge, deliver, and file (and to swear to such execution, acknowledgement,
delivery and filing of any and all instruments, documents and agreements and to perform
any and all other acts and deeds deemed necessary or desirable to further the purposes of
this Section 15. Such power of attorney shall be irrevocable, coupled with an interest and
shall survive the dissolution of LLC

19.9 Confidential Information.

19.9.1 LLC acknowledges and agrees that during the Term, it will have access to certain
confidential information of EMS, including but not limited to confidential or proprietary
business information, curriculum materials, software, property rights and data, know-
how, trade secrets, customer and vendor lists, supplier and distributor lists, billing
practices and procedures, operating manuals and procedures, pricing policies, operational
methods, marketing plans or strategies, financial information, budget information and
procedures of EMS (“the Confidential formation™).

19.9.2 From and after the commencement of the Term, LLC shall keep secret and retain
in strictest confidence and shall not use for the benefit of itself or others, all or any of the
Confidential Information.

19.9.3 Promptly following the termination of this Agreement for any reason, LLC shall
immediately deliver to EMS all Confidential Information in its possession, together with
all notes, records, memoranda, correspondence files and other papers, magnetic tapes,
software, discs, manuals and other information in any form relating to EMS (including all
copies of these materials). LLC acknowledges that it does not have and cannot acquire
any rights to these materials.

19.10 Further Obligations Following Termination. Upon termination of this Agreement
for any reason whatsoever, LLC shall immediately and permanently discontinue the use
of any and all of the Proprietary Marks and/or Intellectual Property, or any marks, names,
or indicia which in the opinion of EMS are confusingly similar thereto, or any other
materials which may in any way indicate or tend to indicate that LL.C and/or the Charter
School is or was in way associated with EMS. At such time, LLC shall also immediately
and permanently remove or destroy or return to EMS, at EMS’s option, at LLC’s
expense, all curriculum materials, soltware, signs, stationary, letterheads, forms, printed
matter, promotional displays, and other materials containing the Proprietary Marks and/or
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the Intellectual Property. LLC shall, at such time, also immediately and permanently
discontinue any use of the name “Opportunities For Learning”, or a confusingly similar
name thereto in connection with the operation of a charter school.

ARTICLE 20 DISPUTE RESOLUTION PROCEDURE

20.1 Mediation. In the event that any controversy claim or dispute between the parties
arises relating to the terms of this Agreement, or the breach thereof, the parties hereby
agree to initially attempt to settle such disputes by a non-binding mediation, before a
single neutral mediator (the “Mediator”), administered by J.A.M.S/ENDISPUTE. The
Mediator shall be assigned at random by J.A.M.S/ENDISPUTE and shall take place
within Los Angeles County.

20.1.1 The mediation shall commence within forty-five (45) calendar days from the date
of the receipt of the Mediation Demand sent by the aggrieved party (“Receipt Date™), and
shall be concluded no later than sixty (60) calendar days from the Receipt Date. In
determining the Receipt Date, the notice provisions of this Agreement shall apply.

20.1.2 The administrative costs of conducting the mediation shall be shared equally
between the parties.

20.2 Binding Arbitration. In the event that the parties are unable to resolve any dispute
regarding relating to the terms of this Agreement, or the breach thereof, through non
binding mediation pursuant to Section 20.1, above, such dispute shall be determined by
binding arbitration in accordance with the rules of J A.M.S/ENDISPUTE. The parties
may select any third party arbitrator, including a retired jurist, or other independent party.
Any determination of the arbitrator shall be binding on the parties, and may be entered in
any court with proper jurisdiction for enforcement thereof. The costs of the arbitrator
shall be borne equally by the parties.

ARTICLE 21 MISCELANEOQUS

21.1  Standard of Interpretation. Except as otherwise provided herein, the parties shall
perform all actions required herein in a reasonable and timely manner.

21.2  Notices. Any and all notices, demands or other communications required or
desired 1o be given hereunder by any party shall be in writing and shall be validly given
or made to another party if served cither personally or, if deposited in the Unites States
mail, certified or registered, postage prepaid, return receipt requested. 11 such notice,
demand or other communication be served personally, service shall be conclusively
deemed made at the time of such personal service. 1 such notice, demand or other
communication be given by mail, such shall be conclusively deemed given forty-cight
(48) hours after the deposit thereol in the United States mail, addressed to the party to
whom such notice, demand or other communication is to be given as hereinafter set forth.

214 Governing Law and Construction. This Agreement shall, in all respects, be
governed by the laws of the State of California applicable to agreements executed and to
be wholly performed within the State of California Nothing contained herein shall be
construed so as to require the commission ol any act contrary to law, and wherever there

13



gacdb-csd-mar10item03a7
Attachment 7
Page 83 of 104

is any conflict between any provision contained herein and any present or future statute,
law, ordinance or regulation contrary to which the parties have no legal right to contract,
the latter shall prevail but the provision of this Agreement which is affected shall be
construed and limited only to the extent necessary to bring it within the requirements of
the law.

21.5  Severability. The provisions of this Agreement are severable, and if any one or
more provisions shall be determined 1o be judicially unenforceable, in whole or in part,
the remaining provisions shall nevertheless be binding and enforceable,

21.6  Arm’s Length Agreement. This Agreement has been negotiated at arm’s length
and between persons (or their representatives) sophisticated and knowledgeable in the
malters dealt with in this Agreement. Accordingly, any rule of law or legal decision that
would require interpretation of any ambiguities against the party that has drafied it is not
applicable and is waived. The provisions of this Agreement shall be interpreted in a
reasonable manner to affect the purpose of the parties and this Agreement.

21.7 Entire Agreement. This Agreement, together with the Charter Agreement,
constitutes the entire agreement of the parties with respect to the subject matter hereof
and supersedes any and all other written or oral negotiations, understandings or
agreements among the parties with respect to the rights and obligations assumed hergin
and contains all of the covenants and agreements among the parties with respect to such
rights and obligations.

21.8 Binding Agreement. The party’s rights and obligations under this Agreement are
personal and shall not be assignable. Subject to the foregoing, each of the terms and
provisions contained herein shall inure to the benefit of and be binding upon the parties
hereto and their respective heirs, personal representatives, successors, and assigns.

21.9 Cumulative Remedics. No remedy conferred by any provisions of this Agreement
is intended 1o be exclusive of any other remedy, and each and every remedy shall be
cumulative and shall be in addition to every other remedy given hereunder or now or
hereafter existing at law or in equity. Except as otherwise provided herein, the election of
anyone or more remedies by any party, shall not constitute a waiver of the right to pursue
other available remedies.

21.11 Modifications . No amendment, change or modification of this Agreement shall be
valid unless in writing, stating that it amends or modifies this Agreement, and signed by
all of the parties hereto.

21.12 Additional Acts . Each of the parties hereto shall execute and deliver any and all
additional papers, documents and other assurances and shall do any and all acts and
things reasonably necessary in connection with the performance of their obligations
hereunder and to carry oul the intent of the parties hereto.

21.13 Counterparts. This Agreement may be executed in one or more counter- parts,
each of which shall be deemed an original, but all of which together shall constitute one
and the same instrument.

21,14 Waiver . The waiyer by any party to this Agreement of the breach of any provision
of this Agreement shall not be deemed a continuing waiver or a waiver of any subsequent
breach, whether of the same or another provision ol this Agreement

16
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21.15 Captions. The captions appearing at the commencement of the paragraphs hereof
are descriptive only and for convenience in reference. Should there be any conflict
between any such caption and the section al the head of which it appears, the section and
not such caption shall control and govern in the construction of this Agreement. The
reference to paragraph numbers herein shall be deemed to refer to the numbers preceding
each section.

21.16 Forc e Majeure. Neither party shall be liable if the performance of any part or all
of this contract is prevented, delayed, hindered or otherwise made impracticable or
impossible by reason of any strike, flood, riot, fire, explosion, war, act of God, sabotage,
accident or any other casualty or cause beyond either party’s control and which cannot be
overcome by reasonable diligence and without unusual expense.

21.17 Nondiscrimination. EMS covenants and agrees that it shall not discriminate
against any person or group thereof upon the basis of race, color, religion, sex, ancestry,
physical handicap, marital status or national origin in the operation of the Charter School.
EMS shall comply with applicable federal and state laws, rules, and regulations
pertaining to nondiscrimination of hiring and employment, and as to admission of and
treatment of students.

21.18 Jointly Drafted Agreement. The parties acknowledge that this Agreement is the
product of the combined involvement and drafting of both parties hereto and that neither
party maybe considered or deemed the primary drafter of the Agreement,
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of
the day and year first above written.

Education Management SystEMS, Inc., a California Corporation

John Hall

Title: President

EMS-BPII, LLC, a California Limited Liability Company

[ S0 Lexs \u\;}(cj\ﬂ ,LX&M

L=

By:  William Johnston’ ‘% Date
Title: Member of the Board of Managers

EMS-BPII, LLC, a California Limited Liability Company

A )A_/iﬁ o C,«;/A e

By:  William Rivera Date

Title: Member of the Beard of Managers
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Exhibit A

CHARTER AGREEMENT

(As referenced on page 2, ARTICLE 1, Section 1.2)
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Exhibit B
EMS Services

(a) Provide Opportunities for Learning Academic Recovery educational program that is
specifically designed for drop ouls and at risk youth and meets all requirements of the
charter agreement belween LLC and the Baldwin Park 11 Unified School District (the
Academic Recovery Program),

(b) Implement, as deemed necessary, a leadership development program and youth
impact program (Extra Programs),

(c) Identify and produce curriculum and instructional materials for the Programs
(including all above Opportunities for Learning Programs) (see cost allocation in
section 8.3),

(d) Train LLC teachers and instructional aides in delivery of the Programs to students,
(e) Provide adminisiralive support staff to assist Charter School,

(D) Provide all human resources services needed by LLC, including but not limited lo
advertising for and recruiting teachers and instructional employees, screening
prospective new employees, making staffing and employment recommendations 1o
LLC. planning and conducting team building events for LLC staff, and coordinating
all employee benefils,

(g) Provide computer for use of each teacher (see cost allocation in Article 6),

(h) Provide administrative services needed for operation of the school, including program
development, facilities management and management of day to day operations,

(1) Obtain waivers as may be necessary for operation of the charter school’s multi-track
calendar,

(1) Provide all accounting services, including all bookkeeping and accounting services,

(k) Arrange for an annual audil of the charter school 1o be performed by an auditing firm

approved by LLC,

(1) Provide to LLC the following reports: monthly report of expenses incurred for
reimbursement, monthly ADA reports, reports required for the sponsoring Districl
and California Department of Education, J200 budget reports, J18 and 19 filings, and
year to date budget variance reports. Upon reasonable request, EMS shall provide
additional financial data and other data concerning the charter school to LL.C ina
format and structure reasonably directed by LLC,

{m) Locate and secure [acilities adequate to meet the needs of the charter school and the
Program, lease or otherwise contract with third parties for the use of facilities for
school purposes,

(n) Provide all property management services needed Lo maintain the charter school’s

repair,

2
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(0) Furnish all learning centers with adequate desks, chairs, books, book cases and other
furnishings appropriate to maintain the learning centers’ clean and professional
appearance and suitable for the conduct of the charter school (see cost allocation in
Article 6),

(p) Provide computers for students in each learning center with Internetl connections and
printing capabilities (see cost allocation in Article 6),

(q) Procure all insurance needed for operation of the charter school (see cost allocations
in Article 18),

(r) Supervise the providing of special education services,

(s) Periodically, as requested by LLC, arrange for independent assessments as described
in the Agreement performed by Dr, James Catterall of the UCLA Graduate School of
Education (see cost allocation in section 7.4).
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CURRICULUM DELIVERY AGREEMENT

EDUCATION MANAGEMENT SYSTEM - BALDWIN PARK , a California nonprofit

corporation (“EMS-BP"), does hereby retain OPTIONS FOR YOUTH, INC., a California
nonprofit corporation ("Contractor") to furnish the below-described services and materials
upon the following terms and conditions:

1.

Term and Termination

This Agreement shall be effective as of July 1, 2008 and shall continue in effect
until June 30, 2010 unless terminated by either party upon sixty (60) days written
notice.

Services and Materials Provided By Contractor

a. Contractor shall provide to EMS-BP the following services and materials:
() Order and deliver curriculum for academic recovery (“AR") and
experiential learning ("EL") classes;
(ii) Order and deliver office and school supplies; and
(i)  Provide standard ordering information for new center set up.

b. Contractor agrees to perform all services hereunder to EMS-BP
reasonable satisfaction.

Non-transference of Title and Rights

This Agreement is for services only. Notwithstanding the foregoing, in the event
that Contractor is requested to reproduce and deliver materials originally created
by EMS-BP or by a third party for the benefit of EMS-BP, all rights and title to
said materials shall be retained by EMS-BP.

Shared Costs

a. In consideration for Contractor providing the above-described services,
EMS-BP shall share Contractor’s costs for delivery and purchase of the materials
described in paragraph 2a (the “Shared Costs”). The Shared Costs shall include
EMS-BP, INC’ proportionate share of Contractor’s costs associated with the
production and delivery of the services and materials described in paragraph 2a
Options Yor Youth
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P'ubly e (

Tl rina Nlinds By nspiting Heoris



gacdb-csd-mar10item03a7
Attachment 7
Page 90 of 104

including Contractor's overhead costs (such as rent, utilities, sales tax, employee
costs, warehousing), but excluding Freight Out. EMS-BP proportionate share of
costs shall be based on its proportionate percentage of total purchases
compared to all curriculum purchases by all purchasers. In determining EMS-
BP's proportionate share of Contractor's costs, Contractor shall invoice EMS-BP
for (1) the actual cost of books and curriculum and (2) estimated overhead
charges. Any necessary adjustments between EMS-BP's actual proportionate
share of costs and the cumulative billed estimate shall be subject to adjustment
on a twelve-month cycle.

b. Invoices shall be submitted to EMS-BP by Contractor with each shipment
of materials. Payment shall be due within 30 days of billing. Interest at the rate
of 1.5 percent per month (18% Annual Percentage Rate) shall be charged on any
unpaid balances in excess of 30 days.

Ownership

All physical written materials and programming documentation originated and
prepared for EMS-BP by Contractor pursuant to this Agreement shall belong to
EMS-BP, but Owner shall retain the copyright in all materials.

The Parties acknowledge that EMS-BP will contribute substantively to the form
and content of materials prepared by Contractor pursuant to the terms of this
Agreement. Accordingly, the Parties agree that any copyright interests or other
ownership rights related to the materials shall be the property of both Parties
hereto and that each Party shall equally enjoy all benefits and rights arising out of
such copyright and ownership interests

Independent Contractor Status

It is expressly agreed and understood that Contractor, including its employees
and/or subcontractors, is performing services under this Agreement as an
independent contractor for EMS-BP and neither Contractor nor any of its
employees or subcontractors is an employee or agent of EMS-BP. EMS-BP’s
liability hereunder shall be limited to payment of the fees provided in this
Agreement. All liability to the persons actually providing services under this
Agreement or related to the providing of such services, including but not limited
to, payment of wages or other compensation, withholding of taxes and similar
charges related to such wages or other compensation, and Worker's
Compensation, shall be the sole responsibility of Contractor.

Confidentiality

All materials and information of EMS-BP which Contractor gains access to or
knowledge of in the performance of this Agreement shall be deemed confidential
Contractor agrees to take all possible precautions to guard the confidentiality of
such materials and information and to limit access to such information to its
authorized agents and employees.
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Excused Performance

Neither party shall be liable for any failure to perform or for delayed performance
of any obligation under this Agreement if such performance is prevented,
hindered or delayed by reason of any cause beyond its reasonable control,
including, without limitation, any labor dispute, strike, or other industrial
disturbance, Act of God, flood, earthquake, casualty, war, act of public enemy,
riot, insurrection, embargo, law or court action, and regulation or order of any
government, government agency or subdivision thereof.

Amendment

This Agreement may be amended only in writing by both parties.

Assignment

Neither party may assign, without the other party’s prior written consent, this
Agreement or any right or obligation hereunder, and any and all assignments
without said prior written consent shall be deemed void.

Arbitration

The parties agree that each dispute, controversy or claim arising out of or relating
to this Agreement shall be settled by binding arbitration before an arbitrator
selected from a panel of members of JAMS (Judicial Arbitration and Mediation
Service) in Los Angeles, California, in accordance with California law. Judgment
on the award rendered by the arbitrator may be entered in any court having
competent jurisdiction. The decision of the arbitrator as to damages, injunctive
relief and all other matters comprising the decision shall be enforceable and
included in any judgment on the award of the arbitrator. The parties shall be
entitled to all rights of discovery provided by the California Code of Civil
Procedure, provided, however, that the arbitrator may omit discovery for good
cause shown or in the interests of justice in order to ensure that the arbitration
proceeds in a fair and efficient manner.

Entire Agreement

This Agreement represents the entire understanding of the parties hereto and
supersedes all prior written or oral agreements with respect to the subject matter
hereof.

Governing Law

This Agreement shall be governed by the laws of the State of California.



EMS-BALDWIN PARK, Inc.
a California nonprofit corporation

. -
By: é/m/é /M
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OPTIONS FOR YOUTH, INC.,
A California nonprofit corporation

By:
Title: MN SWJh-:‘em/m-F
Date: Jme 2, 2@?
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CURRICULUM DELIVERY AGREEMENT

EDUCATION MANAGEMENT SYSTEM - WILLIAM S. HART, a California nonprofit
corporation ("EMS-WSH?”), does hereby retain OPTIONS FOR YOUTH, INC., a California
nonprofit corporation ("Contractor”) to furnish the below-described services and materials
upon the following terms and conditions:

i Term and Termination

This Agreement shall be effective as of July 1, 2008 and shall continue in effect
until June 30, 2010 unless terminated by either party upon sixty (60) days written
notice.

s Services and Materials Provided By Contractor

a. Contractor shall provide to EMS-WSH the following services and
materials:
(i) Order and deliver curriculum for academic recovery (*AR”) and
experiential learning ("EL”) classes;
(i) Order and deliver office and school supplies; and
(i)  Provide standard ordering information for new center set up.

b. Contractor agrees to perform all services hereunder to EMS-WSH
reasonable satisfaction.

3 Non-transference of Title and Rights

This Agreement is for services only. Notwithstanding the foregoing, in the event
that Contractor is requested to reproduce and deliver materials originally created
by EMS-WSH or by a third party for the benefit of EMS-WSH, all rights and title
to said materials shall be retained by EMS-WSH.

4. Shared Cosis

a. In consideration for Contractor providing the above-described services,
EMS-WSH shall share Contractor’s costs for delivery and purchase of the
materials described in paragraph 2a (the “Shared Costs”). The Shared Costs
shall include EMS-WSH, INC’ proportionate share of Contractor's costs

Options hor Youth
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associated with the production and delivery of the services and materials
described in paragraph 2a, including Contractor’'s overhead costs (such as rent,
utilities, sales tax, employee costs, warehousing), but excluding Freight Out.
EMS-WSH proportionate share of costs shall be based on its proportionate
percentage of total purchases compared to all curriculum purchases by all
purchasers. In determining EMS-WSH's proportionate share of Contractor’s
costs, Contractor shall invoice EMS-WSH for (1) the actual cost of books and
curriculum and (2) estimated overhead charges. Any necessary adjustments
between EMS-WSH's actual proportionate share of costs and the cumulative
billed estimate shall be subject to adjustment on a twelve-month cycle.

b. Invoices shall be submitted to EMS-WSH by Contractor with each
shipment of materials. Payment shall be due within 30 days of billing. Interest at
the rate of 1.5 percent per month {18% Annual Percentage Rate) shall be
charged on any unpaid balances in excess of 30 days.

Ownership

All physical written materials and programming documentation originated and
prepared for EMS-WSH by Contractor pursuant to this Agreement shall belong to
EMS-WSH, but Owner shall retain the copyright in all materials.

The Parties acknowledge that EMS-WSH will contribute substantively to the form
and content of materials prepared by Contractor pursuant to the terms of this
Agreement. Accordingly, the Parties agree that any copyright interests or other
ownership rights related to the materials shall be the property of both Parties
hereto and that each Party shall equally enjoy all benefits and rights arising out of
such copyright and ownership interests

Independent Contractor Status

It is expressly agreed and understood that Contractor, including its employees
and/or subcontractors, is performing services under this Agreement as an
independent contractor for EMS-WSH and neither Contractor nor any of its
employees or subcontractors is an employee or agent of EMS-WSH. EMS-
WSH's liability hereunder shall be limited to payment of the fees provided in this
Agreement. All liability to the persons actually providing services under this
Agreement or related to the providing of such services, including but not limited
to, payment of wages or other compensation, withholding of taxes and similar
charges related to such wages or other compensation, and Worker's
Compensation, shall be the sole responsibility of Contractor.

Confidentiality

All materials and information of EMS-WSH which Contractor gains access to or
knowledge of in the performance of this Agreement shall be deemed confidential
Contractor agrees fo take all possible precautions to guard the confidentiality of

N
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such materials and information and to limit access to such information to its
authorized agents and employees.

Excused Performance

Neither party shall be liable for any failure to perform or for delayed performance
of any obligation under this Agreement if such performance is prevented,
hindered or delayed by reason of any cause beyond its reasonable control,
including, without limitation, any labor dispute, strike, or other industrial
disturbance, Act of God, flood, earthquake, casualty, war, act of public enemy,
riot, insurrection, embargo, law or court action, and regulation or order of any
government, government agency or subdivision thereof,

Amendment
This Agreement may be amended only in writing by both parties.

Assignment

Neither party may assign, without the other party's prior written consent, this
Agreement or any right or obligation hereunder, and any and all assignments
without said prior written consent shall be deemed void.

Arbitration

The parties agree that each dispute, controversy or claim arising out of or relating
to this Agreement shall be settled by binding arbitration before an arbitrator
selected from a panel of members of JAMS (Judicial Arbitration and Mediation
Service) in Los Angeles, California, in accordance with California law. Judgment
on the award rendered by the arbitrator may be entered in any court having
competent jurisdiction. The decision of the arbitrator as to damages, injunctive
relief and all other matters comprising the decision shall be enforceable and
included in any judgment on the award of the arbitrator. The parties shall be
entitled to all rights of discovery provided by the California Code of Civil
Procedure, provided, however, that the arbitrator may omit discovery for good
cause shown or in the interests of justice in order to ensure that the arbitration
proceeds in a fair and efficient manner.

Entire Agreement

This Agreement represents the entire understanding of the parties hereto and
supersedes all prior written or oral agreements with respect to the subject matter
hereof.

Governing Law

This Agreement shall be governed by the laws of the State of California.

(O8]



EMS-WILLIAM S. HART, Inc.
a California nonprofit corporation

By: f/’tw’l/% ’Z;mww
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OPTIONS FOR YOUTH, INC.,
A California nonprofit corporation

By: \J}(Mh
Tite: O Deputy’ Sperindenderrt-
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Date: J"me 2‘/ f"’o?
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CURRICULUM DELIVERY AGREEMENT

EDUCATION MANAGEMENT SYSTEM - CAPISTRANO, INC, a California nonprofit
corporation ("EMS CAPISTRANO"), does hereby retain OPTIONS FOR YOUTH, INC., a
California nonprofit corporation ("Contractor”) to furnish the below-described services and
materials upon the following terms and conditions:

;e Term and Termination

This Agreement shall be effective as of July 1, 2008 and shall continue in effect
until June 30, 2010 unless terminated by either party upon sixty (60) days written
nofice.

2. Services and Materials Provided By Contractor

a. Contractor shall provide to EMS CAPISTRANO the following services and
materials:
(i) Order and deliver curriculum for academic recovery ("AR") and
experiential learning ("EL”) classes;
(i) Order and deliver office and school supplies; and
(i)  Provide standard ordering information for new center set up.

b. Contractor agrees to perform all services hereunder to EMS
CAPISTRANO reasonable satisfaction.

3 Non-transference of Title and Rights

This Agreement is for services only. Notwithstanding the foregoing, in the event

that Contractor is requested to reproduce and deliver materials originally created
by EMS CAPISTRANO or by a third party for the benefit of EMS CAPISTRANO,
all rights and title to said materials shall be retained by EMS CAPISTRANO.

4. Shared Costs

a. In consideration for Contractor providing the above-described services,
EMS CAPISTRANO shall share Contractor's costs for delivery and purchase of
the materials described in paragraph 2a (the "Shared Costs”). The Shared Costs
shall include EMS CAPISTRANO proportionate share of Contractor’s costs
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associated with the production and delivery of the services and materials
described in paragraph 2a, including Contractor's overhead costs (such as rent,
utilities, sales tax, employee costs, warehousing), but excluding Freight Out.
EMS CAPISTRANO proportionate share of costs shall be based on its
proportionate percentage of total purchases compared to all curriculum
purchases by all purchasers. In determining EMS CAPISTRANO's proportionate
share of Contractor’s costs, Contractor shall invoice EMS CAPISTRANO for (1)
the actual cost of books and curriculum and (2) estimated overhead charges.
Any necessary adjustments between EMS CAPISTRANO.'s actual proportionate
share of costs and the cumulative billed estimate shall be subject to adjustment
on a twelve-month cycle.

b. Invoices shall be submitted to EMS CAPISTRANO by Contractor with
each shipment of materials. Payment shall be due within 30 days of billing.
Interest at the rate of 1.5 percent per month (18% Annual Percentage Rate) shall
be charged on any unpaid balances in excess of 30 days.

Ownership

All physical written materials and programming documentation originated and
prepared for EMS CAPISTRANO by Contractor pursuant to this Agreement shall
belong to EMS CAPISTRANO, but Owner shall retain the copyright in all
materials.

The Parties acknowledge that EMS CAPISTRANO will contribute substantively to
the form and content of materials prepared by Contractor pursuant to the terms
of this Agreement. Accordingly, the Parties agree that any copyright interests or
other ownership rights related to the matenals shall be the property of both
Parties hereto and that each Party shall equally enjoy all benefits and rights
arising out of such copyright and ownership interests

Independent Contractor Status

It is expressly agreed and understood that Contractor, including its employees
and/or subcontractors, is performing services under this Agreement as an
independent contractor for EMS CAPISTRANO and neither Contractor nor any of
its employees or subcontractors is an employee or agent of EMS CAPISTRANO.
EMS CAPISTRANO'’s liability hereunder shall be limited to payment of the fees
provided in this Agreement. All liability to the persons actually providing services
under this Agreement or related to the providing of such services, including but
not limited to, payment of wages or other compensation, withholding of taxes and
similar charges related to such wages or other compensation, and Worker's
Compensation, shall be the sole responsibility of Contractor.

Confidentiality

All materials and information of EMS CAPISTRANO which Contractor gains
access to or knowledge of in the performance of this Agreement shall be deemed
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confidential. Contractor agrees to take all possible precautions to guard the
confidentiality of such materials and information and to limit access to such
information to its authorized agents and employees.

Excused Performance

Neither party shall be liable for any failure to perform or for delayed performance
of any obligation under this Agreement if such performance is prevented,
hindered or delayed by reason of any cause beyond its reasonable control,
including, without limitation, any labor dispute, strike, or other industrial
disturbance, Act of God, flood, earthquake, casualty, war, act of public enemy,
riot, insurrection, embargo, law or court action, and regulation or order of any
government, government agency or subdivision thereof.

Amendment
This Agreement may be amended only in writing by both parties.

Assignment

Neither party may assign, without the other party's prior written consent, this
Agreement or any right or obligation hereunder, and any and all assignments
without said prior written consent shall be deemed void.

Arbitration

The parties agree that each dispute, controversy or claim arising out of or relating
to this Agreement shall be settled by binding arbitration before an arbitrator
selected from a panel of members of JAMS (Judicial Arbitration and Mediation
Service) in Los Angeles, California, in accordance with California law. Judgment
on the award rendered by the arbitrator may be entered in any court having
competent jurisdiction. The decision of the arbitrator as to damages, injunctive
relief and all other matters comprising the decision shall be enforceable and
included in any judgment on the award of the arbitrator. The parties shall be
entitled to all rights of discovery provided by the California Code of Civil
Procedure, provided, however, that the arbitrator may omit discovery for good
cause shown or in the interests of justice in order to ensure that the arbitration
proceeds in a fair and efficient manner.

Entire Agreement

This Agreement represents the entire understanding of the parties hereto and
supersedes all prior written or oral agreements with respect to the subject matter
hereof.

Governing Law

This Agreament shall be governed by the laws of the State of California
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EMS CAPISTRANO, INC. OPTIONS FOR YOUTH, INC.,
a California nonprofit corporation A California nonprofit corporation

By: W ZM By: QX{&ZA/\\ |
Tite: Jepety Siperiateadent Tite: ) Depuhy SUPCHWNAM‘J'
Date: 7&5’;&07 Date: Juhe i., é—w7
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CURRICULUM DELIVERY AGREEMENT

EDUCATION MANAGEMENT SYSTEM - BALDWIN PARK 11, a California nonprofit

corporation ("EMS-BP 1I"), does hereby retain OPTIONS FOR YOUTH, INC., a California
nonprofit corporation ("Contractor”) to furnish the below-described services and materials
upon the following terms and conditions:

o

Term and Termination

This Agreement shall be effective as of July 1, 2008 and shall continue in effect
until June 30, 2010 unless terminated by either party upon sixty (60) days written
notice.

Services and Materials Provided By Contractor

a. Contractor shall provide to EMS-BP 1l the following services and materials:
(i) Order and deliver curriculum for academic recovery ("AR”) and
experiential learning ("EL") classes;
() Order and deliver office and school supplies; and
(i) Provide standard ordering information for new center set up.

b. Contractor agrees to perform all services hereunder to EMS-BP |1
reasonable satisfaction.

Non-transference of Title and Rights

This Agreement is for services only. Notwithstanding the foregoing, in the event
that Contractor is requested to reproduce and deliver materials originally created
by EMS-BP Il or by a third party for the benefit of EMS-BP 11, all rights and title to
said materials shall be retained by EMS-BP 11

Shared Costs

a. In consideration for Contractor providing the above-described services,
EMS-BP Il shall share Contractor’s costs for delivery and purchase of the
materials described in paragraph 2a (the “Shared Costs”). The Shared Costs
shall include EMS-BP 1. INC' proportionate share of Contractor’s costs
associated with the production and delivery of the services and materials
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described in paragraph 2a, including Contractor's overhead costs (such as rent,
utilities, sales tax, employee costs, warehousing), but excluding Freight Out.
EMS-BP |l proportionate share of costs shall be based on its proportionate
percentage of total purchases compared to all curriculum purchases by all
purchasers. In determining EMS-BP II's proportionate share of Contractor's
costs, Contractor shall invoice EMS-BP |l for (1) the actual cost of books and
curriculum and (2) estimated overhead charges. Any necessary adjustments
between EMS-BP II's actual proportionate share of costs and the cumulative
billed estimate shall be subject to adjustment on a twelve-month cycle.

b. Invoices shall be submitted to EMS-BP |l by Contractor with each
shipment of materials. Payment shall be due within 30 days of billing. Interest at
the rate of 1.5 percent per month (18% Annual Percentage Rate) shall be
charged on any unpaid balances in excess of 30 days.

Ownership

All physical written materials and programming documentation originated and
prepared for EMS-BP Il by Contractor pursuant to this Agreement shall belong to
EMS-BP 11, but Owner shall retain the copyright in all materials.

The Parties acknowledge that EMS-BP |l will contribute substantively to the form
and content of materials prepared by Contractor pursuant to the terms of this
Agreement. Accordingly, the Parties agree that any copyright interests or other
ownership rights related to the materials shall be the property of both Parties
hereto and that each Party shall equally enjoy all benefits and rights arising out of
such copyright and ownership interests.

Independent Contractor Status

It is expressly agreed and understood that Contractor, including its employees
and/or subcontractors, is performing services under this Agreement as an
independent contractor for EMS-BP Il and neither Contractor nor any of its
employees or subcontractors is an employee or agent of EMS-BP Il. EMS-BP
II’'s liability hereunder shall be limited to payment of the fees provided in this
Agreement. All liability to the persons actually providing services under this
Agreement or related to the providing of such services, including but not limited
to, payment of wages or other compensation, withholding of taxes and similar
charges related to such wages or other compensation, and Worker's
Compensation, shall be the sole responsibility of Contractor.

Confidentiality

All materials and information of EMS-BP Il which Contractor gains access to or
knowledge of in the performance of this Agreement shall be deemed confidential.
Contractor agrees to take all possible precautions to guard the confidentiality of
such materials and information and to limit access to such information to its
authorized agents and employses.
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Excused Performance

Neither party shall be liable for any failure to perform or for delayed performance
of any obligation under this Agreement if such performance is prevented,
hindered or delayed by reason of any cause beyond its reasonable control,
including, without limitation, any labor dispute, strike, or other industrial
disturbance, Act of God, flood, earthquake, casuality, war, act of public enemy,
riot, insurrection, embargo, law or court action, and regulation or order of any
government, government agency or subdivision thereof.

Amendment

This Agreement may be amended only in writing by both parties.

Assignment

Neither party may assign, without the other party's prior written consent, this
Agreement or any right or obligation hereunder, and any and all assignments
without said prior written consent shall be deemed void.

Arbitration

The parties agree that each dispute, controversy or claim arising out of or relating
to this Agreement shall be settled by binding arbitration before an arbitrator
selected from a panel of members of JAMS (Judicial Arbitration and Mediation
Service) in Los Angeles, California, in accordance with California law. Judgment
on the award rendered by the arbitrator may be entered in any court having
competent jurisdiction. The decision of the arbitrator as to damages, injunctive
relief and all other matters comprising the decision shall be enforceable and
included in any judgment on the award of the arbitrator. The parties shall be
entitled to all rights of discovery provided by the California Code of Civil
Procedure, provided, however, that the arbitrator may omit discovery for good
cause shown or in the interests of justice in order to ensure that the arbitration
proceeds in a fair and efficient manner.

Entire Agreement

This Agreement represents the entire understanding of the parties hereto and
supersedes all prior written or oral agreements with respect to the subject matter
hereof.

Governing Law

This Agreement shall be governed by the laws of the State of California.
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OPTIONS FOR YOUTH, INC.,
A California nonprofit corporation

By:_ \ ,P(l B
Title: D@'ﬁ( Supenn’fmrfmvl-
Date: Jure Z-j 2009
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