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NOTICE OF PROPOSED RULEMAKING
AMENDMENT TO CALIFORNIA CODE OF REGULATIONS, TITLE 5 

REGARDING LOCAL EDUCATIONAL AGENCY REDUCTIONS IN FORCE
 [Notice published November 26, 2010]

NOTICE IS HEREBY GIVEN that the State Board of Education (SBE) proposes to adopt the regulations described below after considering all comments, objections, or recommendations regarding the proposed action.

PUBLIC HEARING
California Department of Education (CDE) staff, on behalf of the SBE, will hold a public hearing beginning at 9:00 a.m. on January 10, 2011, at 1430 N Street, Room 1801, Sacramento, California. The room is wheelchair accessible. At the hearing, any person may present statements or arguments, orally or in writing, relevant to the proposed action described in the Informative Digest. The SBE requests, but does not require, that persons who make oral comments at the hearing also submit a written summary of their statements. No oral statements will be accepted subsequent to this public hearing.

WRITTEN COMMENT PERIOD
Any interested person, or his or her authorized representative, may submit written comments relevant to the proposed regulatory action to:  

Debra Thacker, Regulations Coordinator

Administrative Support and Regulations Adoption Unit

California Department of Education 

1430 N Street, Room 5319

Sacramento, California  95814

Comments must be received by the Regulations Coordinator by 5:00 p.m. on January 10, 2011. All written comments received by CDE staff during the public comment period are subject to disclosure under the Public Records Act.
AVAILABILITY OF CHANGED OR MODIFIED TEXT
Following the public hearing and considering all timely and relevant comments received, the SBE may adopt the proposed regulations substantially as described in this Notice or may modify the proposed regulations if the modifications are sufficiently related to the 
original text. With the exception of technical or grammatical changes, the full text of any modified regulation will be available for 15 days prior to its adoption from the Regulations Coordinator and will be mailed to those persons who submit written comments related to this regulation, or who provide oral testimony at the public hearing, or who have requested notification of any changes to the proposal.
AUTHORITY AND REFERENCE
Authority:  Sections 33030 and 33031, Education Code.

Reference:  Sections 1 and 5 of Article 9, Constitution of California; sections 44660, 44662, 44955, 45028 and 53202, Education Code; sections 1111 and 1116, Elementary and Secondary Education Act (20 U.S.C. section 6301 et seq.); Serrano v. Priest (1976) 18 Cal.3d; Butt v. State (1992) 4 Cal.4th; and O’Connell v. Superior Court (2006) 141 Cal. App.4th.
INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

Education Code (EC) section 44955 requires that, when a reduction in the number of certificated employees employed by a school district is authorized, the layoffs occur in order of employee seniority. However, sections 1 and 5 of Article 9 of the Constitution of California and established legal precedent, Serrano v. Priest (1976) 18 Cal.3d, Butt v. State (1992) 4 Cal.4th, and O’Connell v. Superior Court (2006) 141 Cal.App.4th, provide all California public school students with a fundamental right to basic equity of educational opportunity. Furthermore, EC section 44955 allows exemptions to seniority-based layoffs for the purposes of maintaining or achieving compliance with constitutional requirements related to equal protection of the laws.

California’s lowest-achieving schools are five times as likely to have an underprepared teacher as students in the highest-achieving schools. The practical impact of having so many new teachers in a seniority-based system was brought to light in a recent lawsuit. The American Civil Liberties Union’s (ACLU) lawsuit, Reed v. State of California, is based on the disproportionate impact seniority-based layoffs have on high-poverty schools with children of color. The Los Angeles Superior Court recently granted an injunction prohibiting three schools in the Los Angeles Unified School District from laying off teachers solely based on seniority.
The purpose of these proposed regulations is to affirm that a local educational agency (LEA) may not conduct a reduction in force based solely on seniority if this action violates a student’s right to basic equity of educational opportunity. To assist LEAs in complying with this Constitutional requirement, the proposed regulations identify examples of the circumstances for which it is appropriate for an LEA to deviate from seniority-based layoffs.
DISCLOSURES REGARDING THE PROPOSED REGULATION

The SBE has made the following initial determinations:

Mandate on local agencies or school districts:  TBD
Cost or savings to state agencies:  TBD
Costs to any local agencies or school districts for which reimbursement would be required pursuant to Part 7 (commencing with section 17500) of division 4 of the Government Code: TBD
Other non-discretionary cost or savings imposed on local educational agencies:  TBD
Cost or savings in federal funding to the state:  TBD
Significant, statewide adverse economic impact directly affecting business including the ability of California businesses to compete with businesses in other states:  TBD
Cost impacts on a representative private person or businesses:  The SBE is not aware of any cost impacts that a representative private person or business would necessarily incur in reasonable compliance with the proposed action.
Adoption of these regulations will not 1) create or eliminate jobs within California; 2) create new businesses or eliminate existing businesses within California; or 3) affect the expansion of businesses currently doing business within California.

Effect on housing costs:  TBD
Effect on small businesses:  The proposed amendments to the regulations do not affect small businesses because the regulations apply only to school districts and not to business practices.
CONSIDERATION OF ALTERNATIVES
The SBE must determine that no reasonable alternative it considered or that has otherwise been identified and brought to the attention of the SBE, would be more effective in carrying out the purpose for which the action is proposed, or would be as effective and less burdensome to affected private persons than the proposed action.

The SBE invites interested persons to present statements or arguments with respect to alternatives to the proposed regulations at the scheduled hearing or during the written comment period.
CONTACT PERSONS
Inquiries concerning the content of this regulation may be directed to:

Jennifer Johnson, Education Policy Consultant

California State Board of Education

1430 N Street, Room 5111
Sacramento, CA 95814-5901
Telephone: 916-319-0827
Inquiries concerning the regulatory process may be directed to the Regulations Coordinator or Regulations Analyst at 916-319-0860. 

INITIAL STATEMENT OF REASONS AND INFORMATION

The SBE has prepared an initial statement of reasons for the proposed regulations and has available all the information upon which they are based.

TEXT OF PROPOSED REGULATION AND CORRESPONDING DOCUMENTS

Copies of the exact language of the proposed regulations and of the initial statement of reasons, and all of the information upon which they are based, may be obtained upon request from the Regulations Coordinator. These documents may also be viewed and downloaded from the CDE’s Web site at http://www.cde.ca.gov/re/lr/rr. 

AVAILABILITY AND LOCATION OF THE FINAL STATEMENT OF REASONS AND RULEMAKING FILE
All the information upon which the proposed regulations are based is contained in the rulemaking file, which is available for public inspection by contacting the Regulations Coordinator. 
You may obtain a copy of the final statement of reasons, once it has been finalized, by making a written request to the Regulations Coordinator.
REASONABLE ACCOMMODATION FOR ANY INDIVIDUAL WITH A DISABILITY

Pursuant to the Rehabilitation Act of 1973, the Americans with Disabilities Act of 1990, and the Unruh Civil Rights Act, any individual with a disability who requires reasonable accommodation to attend or participate in a public hearing on proposed regulations, may request assistance by contacting the SBE Office, 1430 N Street, Sacramento, CA, 95814-5901; telephone, 916-319-0827. It is recommended that assistance be requested at least two weeks prior to the hearing.

