gacdb-csd-sep10item08

Page 2 of 7

	California Department of Education
Executive Office
SBE-003 (REV. 06/2008)

gacdb-csd-sep10item08
	ITEM #11 

	[image: image1.png]





             
	CALIFORNIA STATE BOARD OF EDUCATION
SEPTEMBER 2010 AGENDA

	SUBJECT

Update on Funding Determinations for Nonclassroom-based Charter Schools under Senate Bill 740. Review of the (1) State Board of Education Policy and Procedure to Request Waivers of the Pupil-Teacher Ratio Requirement, and (2) the Method and Criteria to Evaluate Requests for Funding Determinations Based on California Code of Regulations, Title 5, Section 11963.4(e).
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	RECOMMENDATION


The California Department of Education (CDE) recommends the State Board of Education (SBE), follow past practice for evaluating requests for changes in funding determinations that include the consideration of a “reasonable basis”/mitigating circumstance by:

· Submitting requests to waive the pupil-teacher ratio to the CDE Waiver Office prior to submission to the Advisory Commission on Charter Schools (ACCS). 
· Continuing to individually consider each request of a “reasonable basis”/mitigating factor, that is either current or retroactive, on a case by case basis. 
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


Pursuant to California Education Code (EC) Section 47634.2, the ACCS developed criteria for the SBE to use in making funding determinations for nonclassroom-based programs on the basis of average daily attendance (ADA). These criteria would:

· Ensure instruction is conducted for the instructional benefit of the pupil and substantially dedicated to that function, and would consider:

· The amount of the charter school’s total budget expended on certificated employee salaries and benefits, and on school sites

· The pupil-teacher ratio in the school

	SUMMARY OF PREVIOUS (Cont.)


Subsequently, regulations were adopted in the California Code of Regulations, Title 5 (5 CCR) sections 11963.4, 11963.5, 11963.6, and 11963.7 to specify funding levels for a nonclassroom-based charter school.

Pursuant to 5 CCR Section 11963.4(a), a non-classroom-based charter school may qualify for 70 percent, 85 percent, or 100 percent funding, or may be denied. To qualify
for 100 percent funding, a nonclassroom-based charter school must meet the following criteria:

· At least 40 percent of the school’s public revenues must be spent on employee salaries and benefits that provide instructional services or support 

· At least 80 percent of all revenues must be spent on instruction and related services

· The ratio of ADA for independent study pupils to full-time certificated employees does not exceed 25:1, or the equivalent ratio of pupils to full-time certificated employees for all other educational programs operated by the largest unified school districts 

However, 5 CCR Section 11963.4(e) states that the ACCS may find a “reasonable basis” (also referred to as a mitigating circumstance) by which to make a recommendation other than one that results from the criteria specified in said regulation.

	SUMMARY OF KEY ISSUES


Charter schools often use the term “nonclassroom-based instruction” which is defined in EC Section 47612.5(d)(1) as including but is not limited to, independent study, home study, work study, and distance, online, and computer-based instruction. In charter schools, all nonclassroom-based programs are required to fulfill requirements of independent study in order to claim apportionment for these programs. Additionally, charter schools in which 20 percent or more of their total instruction is nonclassroom-based must obtain a determination of funding from the SBE to establish the level of funding to be provided for their nonclassroom-based ADA. 
Under EC Section 51745.6(a), the ratio of ADA for independent study pupils to full-time equivalent certificated employees responsible for independent study, calculated as specified by the CDE, shall not exceed the equivalent ratio of pupils to full-time certificated employees for all other educational programs operated by the high school or unified school district with the largest ADA of pupils in that county. The computation of the ratio shall be performed annually by the reporting agency at the time of, and in connection with, the second principal apportionment report to the Superintendent of Public Instruction.
	SUMMARY OF KEY ISSUES (Cont.)


Moreover, under EC Section 51745.6(b), only those units of ADA for independent study that reflect a pupil-teacher ratio that does not exceed the ratio described in EC Section 51745.6(a) shall be eligible for apportionment. Nothing in this section shall prevent a charter school from serving additional units of ADA greater than the ratio described in EC Section 51745.6(a) except that those additional units shall not be funded. 
5 CCR Section 11704 applies this provision to charter schools by specifying that:

· The comparison ratio applicable to charter schools is the largest unified school district in the county or counties in which the charter school operates. 

· Independent study ADA served by a charter school that are in excess of the applicable comparison ratio shall not be funded.
· The ratio of ADA for all independent study pupils, regardless of age, to full-time equivalent (FTE) certificated employees responsible for independent study shall not exceed a pupil-teacher ratio of 25:1 or the equivalent ratio of pupils to FTE certificated employees for all other educational programs operated by the largest unified school district, as measured by ADA, as reported at the second principal apportionment in the prior year, in the county or counties in which the charter school operates. 
Units of ADA for independent study that are ineligible for apportionment as provided in subdivision (b) of EC Section 51745.6 shall also be ineligible for funding pursuant to Chapter 6 (commencing with Section 47630) of Part 26.8 of the EC. For purposes of this section, a ‘full-time certificated employee’ means an employee who is required to work a minimum six-hour day and 175 days per fiscal year. Part-time positions generate a partial FTE on a proportional basis.
In seeking flexibility with SB 740 funding level requirements for 100 percent funding, nonclassroom-based charter schools have requested the ACCS consider mitigating circumstances allowable in 5 CCR Section 11963.4(e) by which to increase the independent study pupil-teacher ratio requirement of 25:1. However, because the independent study pupil-teacher ratio is a separate statutory requirement for nonclassroom-based charter schools, authorized by EC Section 51745.6 and defined in regulation pursuant to 5 CCR Section 11704, only the SBE may waive this requirement pursuant to the general waiver authority in EC Section 33050.    
Review of ACCS notes and SBE minutes for the period 2000–2010 finds that all requests for pupil-teacher ratio waivers received prior to the July 14, 2010 SBE meeting, were submitted to the CDE Waiver Office. For the period 2000–2010, the CDE found a total of 20 requests submitted to the Waiver Office from nonclassroom-based charters to waive the pupil-teacher ratio. Of these, the CDE recommended, and the SBE approved nine waiver requests, and denied three. Seven requests were withdrawn. There is one waiver request relating to pupil-teacher ratio pending before the SBE for the September 2010 meeting (see Attachment 2).
	SUMMARY OF KEY ISSUES (Cont.)


However, at the June 16, 2010, ACCS meeting, 12 charter schools (California Virtual Academy at Kern, California Virtual Academy at Jamestown, California Virtual Academy at Sonoma, California Virtual Academy at Sutter, California Virtual Academy at San Mateo, California Virtual Academy at Kings, Desert Sands Charter High School, Vista Real Charter High School, Crescent View West Charter School, Antelope Valley Learning Academy, Mission View Public School, and Pacific View Charter School) 
requested mitigating circumstances flexibility for pupil-teacher ratio requirements and funding determination percentage requirements based on 5 CCR Section 11963.4(e). These requests for changes in current year funding determinations were largely based on the assumption that the SBE would consider multiple requests for mitigation from individual non-classroom-based charters due to the state budget crisis (see Attachment 1). 
After considerable discussion at the July 14, 2010, SBE meeting, the requests for pupil-teacher ratio mitigation were withdrawn by the charter schools submitting these requests and, in accordance with past practice, only the requested flexibility for funding determination percentage requirements were acted upon by the SBE. These charter schools have been instructed to file for a SBE waiver of the pupil-teacher ratio requirement.
5 CCR Section 11963.4(e) provides specific examples of the types of mitigating circumstances that can be considered by the ACCS and past practice has always been to consider well documented “one-time or unique or exceptional circumstances.” Mitigating circumstances described by a charter school in the funding determination process clarify and provide guidance to the ACCS on whether or not a specific charter school is meeting the percentage requirements for a funding determination as expressed in 5 CCR Section 11963.4(a).
Pursuant to 5 CCR Section 11963.4(e):

A reasonable basis for the Advisory Commission on Charter Schools to make a recommendation other than one that results from the criteria specified in subdivision (a) may include, but not be limited to, the following: the information provided by the charter school pursuant to paragraphs (2) through (8), inclusive, of subdivision (b) of section 11963.3, documented data regarding individual circumstances of the charter school (e.g., one-time or unique or exceptional expenses for facilities, acquisition of a school bus, acquisition and installation of computer hardware not related to the instructional program, special education charges levied on the charter school by a local educational agency, restricted state, federal, or private grants of funds awarded to the charter school that cannot be expended for teacher salaries, or contracted instructional services other than those for special education), the size of the charter school, and how many years the charter school has been in operation. The Advisory Commission on Charter Schools shall give charter schools with less than 
	SUMMARY OF KEY ISSUES (Cont.)


a total of one hundred (100) units of prior year second period ADA or that are in their first year of operation serious consideration of full funding.
Therefore, the CDE finds that the SBE may only waive pupil-teacher ratio requirements through the General Waiver Authority granted to the SBE pursuant to EC Section 33050. Furthermore, the use of mitigating circumstances as described in 5 CCR Section 11963.4(e) should be based on well documented “one-time or unique or exceptional circumstances” related to a funding determination request from a specific charter school. If a pupil-teacher ratio waiver was granted by the SBE under EC Section 33050, the CDE and the ACCS would accept the SBE’s waiver decision in their evaluations of requests for funding determinations. 

The CDE evaluates waivers according to State Board Policy #01-03. See Attachment 3 for clarification on the use of performance data in the waiver approval process.  

Another issue related to the use of mitigating circumstances as described in 5 CCR Section 11963.4(e) relates to when a charter school may file a new request for funding determination and request mitigating circumstances. Pursuant to 5 CCR Section 11963.6(d), any determination of funding request by the SBE for an existing 
nonclassroom-based charter school from the 2006–07 fiscal year forward shall be prospective (not for the current year), in increments of a minimum of two years  and a maximum of five years in length. 5 CCR Section 11963.4(c) specifies that:

Any multi-year funding determination approved by the State Board of Education may be modified by the State Board of Education, in terms of both the multi-year approval and the percentage of funding authorized, if any information that may change the conclusion to approve the original multi-year funding determination is found. 
Nonclassroom-based charter schools are required to report to the CDE any changes related to funding percentages for certificated staff, and instruction and related expenses that would change the funding level granted by the SBE. 

According to 5 CCR Section 11963.6(g):

If, during the effective period of a determination of funding, a charter school wishes to seek a higher or lower determination of funding, it shall do so by the filing of a new determination of funding request. During the effective period of a charter school's determination of funding, no more than one additional determination of funding request (which would replace the determination of funding then in effect) may be submitted by the charter school in the same fiscal year.
	SUMMARY OF KEY ISSUES (Cont.)


Therefore, if a charter school would like to submit a new funding determination requesting consideration of mitigating circumstances, the school has one opportunity to do so each fiscal year. 
An additional issue related to funding determinations relates to whether a charter school may file a new request for funding determination that would be effective in prior years. 

The CDE reviewed ACCS notes where the term “mitigating factor” was recorded in relation to funding determinations for nonclassroom-based charter schools for the years 2006–10. The CDE found the following: a total of 42 charter schools requested the consideration of a “reasonable basis”/mitigating factor in the request for a current year funding determination. 

Of the 42 charter schools, 31 requested both current and prospective funding determinations. There were only two requests, involving 11 charter schools, for prior year funding determinations. They are as follows:
· Ten Option for Youth/Opportunities for Learning charter schools received a retroactive funding determination due to a court order. In April 2007, the ACCS recommended approval for a 60 percent funding level for the 2002–03 year, which the SBE approved at its May 2007 meeting. 
· In July 2008, the ACCS affirmed a funding determination of 100 percent for Eagle’s Peak Charter School at its September 2004 meeting. Due to an audit finding regarding misclassified funds, the auditor recommended the school resubmit the 2004–05 funding determination request. 

The data indicate that neither the ACCS nor the SBE appear to consider funding determinations for prior years unless there is evidence to demonstrate inaccuracy in prior funding determinations.

Attachment 4, ACCS Consideration of Requests for Reasonable Basis/Mitigating Factors, provides details regarding these requests for changes in funding determinations. 

	FISCAL ANALYSIS (AS APPROPRIATE)


There is no specific action requested under this item; no fiscal impact is identified.
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