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	CALIFORNIA STATE BOARD OF EDUCATION
SEPTEMBER 2010 AGENDA

	SUBJECT

Review California Code of Regulations, Title 5, Section 3100, Which Allows Waivers of Education Code Section 56362(c), Allowing the Caseload of the Resource Specialist to Exceed the Maximum Caseload of 28 Students by Not More Than Four Students (32 Maximum).


	 FORMCHECKBOX 

	Action

	
	 FORMCHECKBOX 

	Information

	
	 FORMCHECKBOX 

	Public Hearing


	RECOMMENDATION


The California Department of Education (CDE) recommends that the State Board of Education (SBE) review the current California Code of Regulations, Title 5 (5 CCR), Section 3100, approved by the SBE in 1997, for waiving California Education Code Section 56362(c). The CDE is not recommending any SBE action at this time. 

	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The SBE receives about a dozen waivers of this type each year, and 92 percent are approved on the SBE consent calendar because they meet the regulatory criteria. 

This item was scheduled for the July 2010 SBE meeting, but due to time constraints, it was not heard.

At the May 2010 SBE meeting, members requested information regarding the process for reviewing and recommending resource specialist caseload waivers. This item outlines the process and the regulatory standards.
	SUMMARY OF KEY ISSUES


A resource specialist is a credentialed teacher who provides instruction and services to children with individualized education programs (IEP) that are with regular education teachers for the majority of the school day. Resource specialists coordinate special education services with general education programs for his or her students.

California Education Code (EC) Section 56101(a) allows public agencies providing special education services to request, subject to stated conditions, waivers of any provision of EC or regulation if the waiver is necessary and beneficial to the content and implementation of the pupil’s IEP. EC Section 56101(b) specifies the conditions under which the SBE may grant a waiver. 

	SUMMARY OF KEY ISSUES (Cont.)


Title 5 CCR, 3100 implements EC Section 56101 and allows the SBE to approve waivers to allow resource specialists providing special education services to exceed the maximum caseload of 28 students by no more than four students. However, there are specific requirements in these regulations which must be met for approval, and if these requirements are not met, the waiver must be denied. (Attachment 1)

Because the regulations are rather complex and require a lot of data and information, the CDE has created a four-page waiver application (Attachment 2), which requires both the Special Education Director and the Resource Specialist to answer certain questions based on regulatory requirements. The collective bargaining unit must participate in the waiver development. The waiver must be approved by the board of the district, county office of education, or the local special education local plan area administrator.

Due to the nature of the waiver, it is almost always retroactive. A school might have one or more students with resource needs move into the school attendance area after the caseloads have been set at 28 to one. State and federal law require that all students with IEPs be served, and the hiring of a new staff member takes time to complete. In rural areas of the state, teachers with this specialty are very difficult to find. In addition, it may not be economically feasible to hire a new teacher for just one or two students over the maximum caseload. Even after the determination that a waiver will be needed, the local process could take two months or more to complete and forward the paperwork to the CDE.

Upon receipt, CDE staff reviews and processes each complete waiver request. During the review process, staff verifies information with the resource specialist regarding:

· Ability to meet all of the services called for in all of the IEPs.

· Current and increased caseload, reason for the increase, and resolution to address increased caseloads for the following year.

· Total instructional aide time provided under the waiver (including any increase with the waiver agreement).

· Agreement to the increased caseload, and assurance that all special needs will be met.

· Caseload in previous years, and if the caseload was over 28 students, whether a waiver was requested.

· Opportunity to voice any additional comments or concerns via a direct phone call with a Department special education staff person.

	SUMMARY OF KEY ISSUES (Cont.)


In addition, if applicable, CDE staff contacts the resource specialist’s bargaining union representative to confirm:  

· The collective bargaining representative has participated in the waiver development and provided an official position on the increased caseload, and

· Any additional comments or concerns from the union representative.

Based on CDE staffs’ analysis of each request, discussions with the resource specialist and the resource specialist’s bargaining union representative, and further analysis against the regulatory requirements for waiver approval or denial, a recommendation is put forth to the SBE. 

Waivers shall be granted only (Section 3100 [b]) when all questions related to regulatory requirements have been adequately answered, and all regulatory requirements have been met including the following:

1. The individual resource specialist agrees to the caseload and can reasonably manage the excess caseload in relation to the programmatic conditions, including, but not limited to, student age level, age span, behavioral characteristics, number of curriculum levels taught at any one time or any given session, and intensity of student instructional needs. 
2. The individual resource specialist has not been working over the statutory caseload for more than two school years.

3. The local educational agency has provided at least five hours of aide time to the affected resource specialist.

This is a specific waiver; however, just like the SBE general waiver, union concerns or opposition to the waiver does not affect the recommendation under the current regulation as long as a union representative participated in the waiver development and provided a position in regard to the waiver request.

If it appears that a particular local educational agency is requesting large numbers of waivers, or upon complaint from an individual resource specialist alleging that waiver conditions are not being followed, referrals are made to the Special Education Division for follow-up. 

In the future the division will also be checking with the existing Complaint/Compliance database for each district for any issues involving resource specialist caseload, whenever a waiver is processed.

	FISCAL ANALYSIS (AS APPROPRIATE)


There is no statewide fiscal impact if a resource specialist caseload waiver is approved or denied. However, if the waiver is denied, there is fiscal impact on the requesting entity to hire staff to provide the required services of the IEP unless school has ended for the year.

	ATTACHMENT(S)


Attachment 1: California Code of Regulations, Title 5 (5 CCR), Section 3100 (2 pages)

Attachment 2: Specific Waiver Request Form for Resource Specialist Caseloads 

                       (4 pages)
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