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 FORMCHECKBOX 
 General Waiver

	SUBJECT

Request by five local educational agencies to waive California Education Code Section 48352(a) and California Code of Regulations Title 5 Section 4701 to remove their schools from the Open Enrollment List of “low-achieving schools” for the 2010–11, 2011–12 or both school years.
Waiver Numbers: Various
	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent




	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial
The California Department of Education (CDE) recommends approval of these five waiver requests. The waiver would allow the schools to have their names removed from the Open Enrollment List(s) as requested. This waiver would not affect the standing of any other school in the state, as the waiver is specific to each named school. These schools must honor any transfer requests to date pursuant to the Open Enrollment Act.
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The Open Enrollment Act, Senate Bill X5 4 (Romero), was signed into law on 
January 7, 2010, and became effective on April 14, 2010. The Open Enrollment Act provides students enrolled in one of the 1,000 “low-achieving” schools, the option to enroll in a different school with a higher Academic Performance Index (API) than a pupil’s school of residence. 
At its July 2010 meeting, the State Board of Education (SBE) adopted Emergency Regulations pursuant to the Open Enrollment Act. On August 2, 2010, the Office of Administrative Law (OAL) approved emergency California Code of Regulations Title 5 (5 CCR), Section 4700 et seq. to implement the statute. Based on the 2009 base API, districts were notified of their schools that were on the Open Enrollment list for the 2010–11 school year. Districts were required to notify parents of their transfer option no later than September 15, 2010. 

In October 2010, based on the 2010 growth API, districts were notified of their schools that were on the Open Enrollment list for the 2011–12 school year. Also in October 2010, permanent regulations were submitted to the OAL. However, the permanent
SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION (Cont.)
regulations were not expected to be approved before the time to notify parents of their right to exercise their transfer option for the 2011–12 year prior to January 1, 2011, per the Open Enrollment statute.

	SUMMARY OF KEY ISSUES


All of the districts are requesting, on behalf of their listed schools, a waiver of California Education Code (EC) Section 48352(a) and 5 CCR, Section 4701, which references EC Section 48352. The pertinent text is listed below: 
EC 48352(a) "Low-achieving school" means any school identified by the

Superintendent pursuant to the following:

   (1) Excluding the schools, and taking into account the impact of the criteria in paragraph (2), the Superintendent annually shall create a list of 1,000 schools ranked by increasing API with the same ratio of elementary, middle, and high schools as existed in decile1 in the 2008–09 school year.

   (2) In constructing the list of 1,000 schools each year, the Superintendent shall ensure each of the following: 
  
 (A) A local educational agency (LEA) shall not have more than 10 percent of its schools on the list. However, if the number of schools in a LEA is not evenly divisible by 10, the Superintendent shall round up to the next whole number of schools. 
   
(B) Court, community, or community day schools shall not be included on the list.

   
(C) Charter schools shall not be included on the list.
The statewide API goal is 800 and of the 1000 schools on the 2010–11 Open Enrollment List, available at http://www2.cde.ca.gov/openenrollment/schoolapi.aspx,  
11 schools (1.1 percent) have API scores ranging from 800 to 802. Of the 1,000 low achieving schools for the 2010–11 school year, 483 or 48.3 percent, have API scores of 700 or over.  

The list for the 2011–12 school year, available at http://www2.cde.ca.gov/openenrollment/schoolapi.aspx?year=2010, includes 31 schools (3.1 percent) with APIs ranging from 800 to 807. Of the 1000 low achieving schools for the 2011–12 school year, 537 or 53.7 percent, have APIs of 700 or over.  

The 10 percent limitation on the number of schools identified per district, coupled with other statutory criteria for determining the list of the 1,000 lowest-achieving schools per the statute resulted in some higher achieving schools being placed on the list while at the same time some schools with lower API scores were not included on the list. For example one school district with 100 schools only had 10 schools put on the low achieving schools list, when in fact the district had 40 schools with API sores of less than 700. 
	SUMMARY OF KEY ISSUES (Cont.)


Further, when a list of schools based on the 2010 growth API is arranged by increasing API sores without the application of the 10 percent cap per district, the school with the
highest growth API on that list is 495. All of the schools on this waiver request have 2010 growth API of over 739. 
Identification as a low-achieving school can have a significant educational, economic, and political impact on the school community of the affected school. The label of “low- achieving” flies in the face of the API scores for schools whose scores have been rising or have been maintained nearer to the higher levels of achievement. The perception of the communities of these schools that the school is low-achieving may cause unwarranted flight from the school and may negatively impact school bond issues.
In summary, the criteria for developing the list of the 1000 lowest achieving schools have contributed to consequences which appear to be contrary to the intent of the law, specifically, to provide more options for parents at low-achieving schools. All of the schools for whom waivers are requested have both a 2009 base API and a 2010 growth API of more than 700, and therefore the schools’ performance appears to be approaching the statewide goal of 800.
Attachment 1 is the list of schools for which districts are applying for waivers, arranged by the year that they are on the Open Enrollment List, along with achievement data including past and current API scores (highlighted in grey), Adequate Yearly Progress (AYP), subgroup information, and Program Improvement (PI) status. 
The CDE recommends approval of all five waiver requests (Attachments 2 through 6). The waiver would allow for the removal of these schools’ names from the Open Enrollment List(s) as requested. This waiver would not affect the standing of any other school, as the waiver is specific to each named school. Any transfer requests pursuant to the Open Enrollment Act related to these schools must be honored.

Because this is a general waiver, if the SBE decides to deny the waiver, it must cite one of the seven reasons in EC 33051(a):

(1) The educational needs of the pupils are not adequately addressed.

(2) The waiver affects a program that requires the existence of a schoolsite council and the schoolsite council did not approve the request. 

(3) The appropriate councils or advisory committees, including bilingual advisory committees, did not have an adequate opportunity to review the request and the request did not include a written summary of any objections to the request by the councils or advisory committees.

(4) Pupil or school personnel protections are jeopardized.

(5) Guarantees of parental involvement are jeopardized.

(6) The request would substantially increase state costs.
(7) The exclusive representative of employees, if any, as provided in Chapter 10.7 (commencing with Section 3540) of Division 4 of Title 1 of the Government Code, was not a participant in the development of the waiver.
Demographic Information: See each waiver request.

Authority for Waiver: EC Section 33050

Period of request: See each waiver request.
Local board approval date(s): See each waiver request.
Public hearing held on date(s): See each waiver request.
Bargaining unit(s) consulted on date(s): See each waiver request. 
Name of bargaining unit/representative(s) consulted: See each waiver request.

Position of bargaining unit(s) (choose only one): See each waiver request.
Public hearing advertised by (choose one or more): See each waiver request.
Advisory committee(s) consulted:   See each waiver request.
Date(s) consulted: See each waiver request.

	FISCAL ANALYSIS (AS APPROPRIATE)


There is no statewide fiscal impact of waiver approval or denial.

	ATTACHMENT(S)


 Attachment 1:
List of Schools for which Districts are Applying for Waivers, Arranged by Year on Open Enrollment List (1 page)
Attachment 2:
General Waiver Request from Banta Elementary School District (3 pages) (Original waiver request is signed and on file in the SBE Office or the Waiver Office.)

Attachment 3:
General Waiver Request from Linden Unified School District (3 pages) (Original waiver request is signed and on file in the SBE Office or the Waiver Office.)

Attachment 4:
General Waiver Request from Santa Clara Unified School District (2 pages) (Original waiver request is signed and on file in the SBE Office or the Waiver Office.)

Attachment 5:
General Waiver Request from Rockford Elementary School District (2 pages) (Original waiver request is signed and on file in the SBE Office or the Waiver Office.)

Attachment 6:
General Waiver Request from Savanna Elementary School District (3 pages) (Original waiver request is signed and on file in the SBE Office or the Waiver Office.)
