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	SUBJECT

Inclusion of Middle School Dropouts in the Academic Performance Index – Adopt Amendments to California Code of Regulations, Title 5, Section 1039.1.
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	RECOMMENDATION


The California Department of Education (CDE) recommends that the State Board of Education (SBE):
· Approve the Final Statement of Reasons;

· Adopt the proposed regulations; 

· Direct the CDE to submit the rulemaking file to the Office of Administrative Law (OAL) for approval; and

· Authorize the CDE to take any necessary ministerial action to respond to any direction or concern expressed by the OAL during its review of the rulemaking file.

	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


In March 2011, the SBE took action to begin the rulemaking process for the adoption of regulations pursuant to California Education Code (EC) Section 52052.1 that would allow for the inclusion of middle school dropouts in the Academic Performance Index (API). The 45-day public comment period for the proposed regulations closed on 
May 9, 2011.
	SUMMARY OF KEY ISSUES


The CDE received seven letters with comments on the proposed regulations during the 45-day public comment period. Responses to relevant public comments are addressed in the Final Statement of Reasons. No amendments or edits have been made to the proposed regulations.
	FISCAL ANALYSIS (AS APPROPRIATE)


The Economic and Fiscal Impact Statement was previously submitted in the March 2011 Agenda. No fiscal impact.
	ATTACHMENT(S)


Attachment 1: Final Statement of Reasons (5 Pages)
Attachment 2: Proposed California Code of Regulations, Title 5, Section 1039.1 
 (3 Pages)
FINAL STATEMENT OF REASONS

INCLUSION OF MIDDLE SCHOOL DROPOUTS IN THE ACADEMIC 

PERFORMANCE INDEX

UPDATE OF INITIAL STATEMENT OF REASONS

The original proposed text was made available for public comment for at least 45 days from March 25, 2011, through May 9, 2011. Seven written comment letters were received during that period. A public hearing was held at 1:00 p.m. on May 9, 2011, at the California Department of Education (CDE). There were no comments made at the public hearing. Pursuant to California Government Code sections 11346.9(a)(3) and (a)(5), the CDE, on behalf of the State Board of Education (SBE), has summarized and responded to the written comments as follows: 
SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE INITIAL NOTICE PERIOD OF MARCH 25, 2011 THROUGH MAY 9, 2011, INCLUSIVE.

Robert Wolfe, Assistant Superintendent, MEnifee Union LEMENTARY School District
Comment A1: Authorizing districts do not have administrative control over direct-funded charter schools and non-for-profit public corporation charter schools and their data systems. Therefore, authorizing district dropout data should not include data from direct-funded charter schools and non-for-profit public corporation charter schools.  
Reject: For accountability purposes, the CDE considers direct-funded charter schools to be their own local educational agencies (LEA). Therefore, authorizing district accountability data do not include direct-funded charter schools. Not-for-profit public corporation charter schools that are not direct-funded charter schools are considered schools and will have their data included with their authorizing district’s accountability data. Therefore, no changes to the regulations are necessary.
Sherry Skelly Griffith, Association of California School Administrators (ACSA), GOvernmental Relations
Comment B1:  Supports the definitions for grade eight and nine dropout rates including the definition of a grade eight and nine academic year dropout. Also supports attributing the eighth grade and ninth grade academic in school year dropout rate to the grade eight or nine school and the LEA in which the pupil was last enrolled. 

Accept: No change is necessary.
Comment B2: Supports the definition of grade eight transition dropouts and attributing the rate to the LEA in which the pupil completed grade eight. By attributing dropouts to the LEA, there is a greater incentive for the LEA to reach out to potentially at risk summer transition students to ensure they enroll into a feeder high school. These regulations may promote stronger dropout recovery and prevention programs within an LEA as they begin to track their middle grades dropouts through the Academic Performance Index (API). 
Accept: No change is necessary.
Comment B3: Add “local educational agency” and “expulsion” to the definition of eighth or ninth grade dropout to read, “the pupil has a temporary school or local educational agency recognized absence due to suspension, expulsion or illness.”

Reject: Existing California Longitudinal Pupil Achievement Data System (CALPADS) exit codes will be used to determine dropouts. Schools and LEAs report exit code information to the CDE to determine dropouts. In the event a student was expelled, the student would be expected to enroll in another school. If, however, the student does not enroll in another school, the student is considered a dropout and must be attributed to the last school in which he or she was enrolled. This definition aligns with the U.S. Department of Education National Center for Education Statistics (NCES) Common Core of Data (CCD) definition of dropouts. Therefore, no changes to the regulations are necessary.
Jeannie Pon, Assistant Superintendent, Middle Schools, SAN fRANCISCO uNIFIED SCHOOL DISTRICT
Comment C1: Given the continued budget cuts to education and the layoffs of staff, ensuring the promotion of 8th graders to the 9th grade will be more challenging than ever. This is a punitive measure and will demoralize the hard-working educators who continue to do more with less. 

Reject: LEAs are required to collect and report accurate dropout data pursuant to California Education Code section 52052.1. Therefore, no changes to the regulations are necessary.
Glynda Martin, Director, Education Services, Standard School District

Comment D1: Once K-8 districts un-enroll students after completing grade eight, there is not a way to track them. When families leave, districts have no way of finding students until they get a request for a cumulative folder. These regulations are unfair and unjust for accountability purposes. We propose postponing these regulations until we have reauthorization of the ESEA. Adding another burden of accountability to the State School System and to local school districts is not in the best interest of students.  
Reject: Although it may be difficult to track students, LEAs are required to collect and report accurate dropout data pursuant to Education Code section 52052.1. Attributing dropouts to grade eight and holding kindergarten through grade eight districts accountable for students until they are enrolled in grade nine is consistent with Education Code section 52052.1. Therefore, no changes to the regulations are necessary.
Liz Guillen, Director of Legislative and Community Affairs, Public Advocates Inc.

Comment E1: The definition for grade eight academic year dropout does not include in its definition students who leave school during eighth grade and then enroll the following fall as ninth graders. While it may not be appropriate to define these students as dropouts, their absence should be accounted for or tracked in some way, for example in an eighth grade completion rate. 
Reject: No specific suggestion is made for revision of the regulation. Students who leave school and re-enroll prior to the first Wednesday in October are not considered dropouts. This definition is consistent with the U.S. Department of Education National Center for Education Statistics (NCES) Common Core of Data (CCD) definition of dropouts. Therefore, no changes to the regulations are necessary.
Comment E2: The definition of enrollment as the denominator for the dropout rates does not address the promotion (or graduation) rate of middle schools.

Reject: No specific suggestion is made for revision of the regulations. The denominators of the dropout rates include the number of students that dropped out plus the number of students who successfully completed the grade by the end of the academic school year. The purpose of these regulations is to define the dropout rates to be included in the API. Therefore, no changes to the regulations are necessary.
Comment E3: The regulations do not provide guidance to districts and schools in determining whether students actually left the state. 
Reject: Schools and LEAs are required to collect and report accurate dropout data pursuant to Education Code section 52052.1. Using the CALPADS exit codes, schools and LEAs are able to successfully track and report data to the CDE on students that leave the California public school system, move out of state, and/or out of the country. Therefore, no changes to the regulations are necessary.
Comment E4: Stating that a pupil is not a dropout if they have a temporary school-recognized absence due to suspension or illness by the first Wednesday in October of the following year inappropriately excludes suspended students from the definition of a dropout. The definition of a dropout in eighth and ninth grades should include students who are suspended or expelled and not known to be in an education program leading towards eighth or ninth grade completion. Recommend amending (E) as follows: The pupil has a temporary school-recognized absence due to suspension or illness; or.
Reject: The definition of who is not a dropout is consistent with the U.S. Department of Education National Center for Education Statistics (NCES) Common Core of Data (CCD) definition of dropouts. Students who have temporary absences due to suspension or illness are still enrolled in school and therefore are not considered dropouts. Students who are suspended or expelled and not known to be in an education program are not enrolled in school and are considered dropouts. Therefore, no changes to the regulations are necessary.
Comment E5: The regulations do not address the manner in which the API will reflect the mid-year transfer of students from a middle school to an alternative school to ensure that the placement of students is in their best interests pursuant to Education Code section 52052.1(a)(1).
Reject: The scope of these regulations is California  Education Code section 52052.1(a)(3), to include school and school district dropout rates for pupils who drop out of school while enrolled in grade eight or grade nine. A student who transfers to an alternative school is considered to be still enrolled and therefore is not considered a dropout. Therefore, no changes to the regulations are necessary.
Comment E6: The regulations do not address the length of time for which this accountability data on students in alternative programs should be assigned to the school or district pursuant to California Education Code section 52052.1(b)(1). 

Reject: The scope of these regulations is California Education Code section 52052.1(a)(3), to include school and school district dropout rates for pupils who drop out of school while enrolled in grade eight or grade nine. The length of time for which accountability data on students in alternative programs should be assigned to the school or district is pursuant to California Education Code section 52052.1(a)(1) and not section 52052.1(a)(3). Therefore, the length of time does not need to be addressed.
Comment E7: The requirements of California Education Code section 52052.1 should apply to charter middle schools. 

Reject: The scope of these regulations is California Education Code section 52052.1(a)(3), to include school and school district dropout rates for pupils who drop out of school while enrolled in grade eight or grade nine. These regulations apply to any school with grade eight enrollment, or with grade nine enrollment and grade nine as the highest grade offered, including charter schools.

Terri Rufert, Superintendent, Sundale UNION SCHOOL DISTRICT
Comment F1: Concerned with how the 8th grade transition dropout will affect small schools. Commenter suggests a waiver process for small schools and a correction period.
Reject: No specific suggestion is made for revision of the regulations. The CDE provides guidance to schools and LEAs to ensure accurate data are collected and reported through the CALPADS. The LEA will have the opportunity to review the middle school dropout report in DataQuest and will be provided with a student-level dropout report through CALPADS prior to submitting final dropout data to the CDE. 
John Bohannon, Principal, Chico Junior High School

Comment G1: The data system is not strong enough to track students no matter where they may go or what may happen to them during the summer between grade eight and grade nine. Any number of things can happen to a student over the summer between grade eight and grade nine. If shaky data are used to make decisions about middle schools, then we could be making decisions that have a big impact on students unnecessarily. 
Reject: Although it may be difficult to track students, LEAs are required to collect and report accurate dropout data pursuant to Education Code section 52052.1. 
ALTERNATIVES DETERMINATION 

The SBE has determined that no alternative would be more effective in carrying out the purpose for which the regulation is proposed or would be as effective and less burdensome to affected private persons than the proposed regulation.
LOCAL MANDATE DETERMINATION 

The proposed regulations do not impose any mandate on local agencies or school districts.

5-23-11 [California Department of Education]

· The State Board of Education has illustrated changes to the original text in the following manner: text originally proposed to be added is underlined; text proposed to be deleted is displayed in strikeout. 

Title 5. EDUCATION

Division 1. California Department of Education

Chapter 2. Pupils

Subchapter 4. Statewide Testing of Pupils and Evaluation Procedures

Article 1.8. Inclusion of Alternative Education Program Accountability Results

and Middle School Dropouts in the Academic Performance Index (API).

§ 1039.1. Definition of the Dropout Rate for the Purpose of Inclusion in the API.


(a) For the purpose of this article, the “Grade Eight Dropout Rate” and the “Grade Nine Dropout Rate” are one year rates equal to the number of dropouts divided by enrollment. 


(1) The Grade Eight Dropout Rate for the purpose of inclusion in the API is calculated for each school and local educational agency (LEA) with a grade eight enrollment greater than zero. The school Grade Nine Dropout Rate for the purpose of inclusion in the API is calculated for each school with grade nine as the highest grade offered at the school with a grade nine enrollment greater than zero. The LEA Grade Nine Dropout Rate for the purpose of inclusion in the API is calculated using dropout and enrollment information from only those schools in the LEA with grade nine as the highest grade offered at the school with a grade nine enrollment greater than zero.


(2) The number of dropouts in the school Grade Eight Dropout Rate is equal to the number of grade eight academic year dropouts. The number of dropouts in the school Grade Nine Dropout Rate is equal to the number of grade nine academic year dropouts.


(3) The number of dropouts in the LEA Grade Eight Dropout Rate is equal to the number of grade eight academic year dropouts plus the number of grade eight transition dropouts. The number of dropouts in the LEA Grade Nine Dropout Rate is equal to the number of grade nine academic year dropouts plus the number of grade nine transition dropouts.


(b) A “grade eight academic year dropout” means a pupil who enrolled in grade eight during the academic school year, left school prior to completing the academic school year, and was not enrolled at any school on the first Wednesday in October of the following academic year. A grade eight academic year dropout is attributed to the grade eight school and the LEA in which the pupil was last enrolled.


(c) A “grade eight transition dropout” means a pupil who was enrolled in grade eight at the end of the academic school year, and did not begin attending grade nine or any other grade in any school by the subsequent academic school year up to the first Wednesday in October of the following academic year. A grade eight transition dropout is attributed to the LEA in which the pupil completed grade eight.


(d) A “grade nine academic year dropout” means a pupil who enrolled in grade nine during the academic school year, left school prior to completing the academic school year, and was not enrolled at any school on the first Wednesday in October of the following academic year. A grade nine academic year dropout is attributed to the grade nine school in which the pupil was last enrolled.

(e) A “grade nine transition dropout” means a pupil who was enrolled in grade nine at the end of the academic school year, and did not begin attending grade ten or any other grade in any school by the subsequent academic school year up to the first Wednesday in October of the following academic year. A grade nine transition dropout is attributed to the LEA in which the pupil completed grade nine.


(1) A pupil is not a grade eight academic year dropout, grade eight transition 

dropout, grade nine academic year dropout, or grade nine transition dropout if he or she meets any of the following conditions by the first Wednesday in October of the academic year following his or her enrollment in grade eight for grade eight academic year dropouts and grade eight transition dropouts or enrollment in grade nine for grade nine academic year dropouts and grade nine transition dropouts: 

(A) The pupil transferred to and attended another public or private educational institution leading toward a high school diploma or its equivalent. This definition does not include adult education programs;


(B) The pupil received a high school diploma or its equivalent (General Educational Development [GED] exam, California High School Proficiency Examination [CHSPE], 

or adult education high school diploma program); 


(C) The pupil transferred to and attended a college offering a baccalaureate or an associate's program;


(D) The pupil moved out of California;


(E) The pupil has a temporary school-recognized absence due to suspension or illness; or


(F) The pupil died. 


(2) Enrollment for the purpose of calculating the Grade Eight Dropout Rate is equal to the number of grade eight academic year dropouts plus the number of prospective grade nine pupils. Prospective grade nine pupils include those pupils who have successfully completed grade eight by the end of the academic school year. Enrollment for the purpose of calculating the Grade Nine Dropout Rate is equal to the number of grade nine academic year dropouts plus the number of prospective grade ten pupils. Prospective grade ten pupils include those pupils who have successfully completed grade nine by the end of the academic school year.


(d) For the purposes of this article "academic year" begins July 1 and ends June 30.
NOTE: Authority cited: Sections 33031 and 52052, Education Code. Reference: Sections 37200, 52052 and 52052.1, Education Code.
01-05-11 [California Department of Education]
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