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	CALIFORNIA STATE BOARD OF EDUCATION
JULY 2011 AGENDA

	SUBJECT

Charter Revocation and Revocation Appeals - Approve Commencement of a Third 15-Day Public Comment Period for Proposed Amendments to California Code of Regulations, Title 5 sections 11965, 11968.1, 11968.5.1, 11968.5.2, 11968.5.3, 11968.5.4, 11968.5.5, and 11969.1 and Authorize a Request to the Office of Administrative Law for an Extension of the 120-Day Deadline to Resubmit the Rulemaking File.
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	Action
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	Information

	
	 FORMCHECKBOX 

	Public Hearing


	RECOMMENDATION


The California Department of Education (CDE) recommends that the State Board of Education (SBE) take the following actions:

· Approve the proposed changes to the proposed regulations;

· Direct that the proposed changes be circulated for a third 15-day public comment period in accordance with the Administrative Procedure Act;

· If no relevant comments to the proposed changes are received during the third 15-day public comment period, the proposed regulations with changes are deemed adopted, and the CDE is directed to complete the rulemaking package and resubmit it to the Office of Administrative Law (OAL) for approval; 

· If any relevant comments to the proposed changes are received during the third 15-day public comment period, the CDE is directed to place the proposed regulations on the SBE’s September 2011 agenda for action; and

· Authorize the CDE to take any necessary ministerial action to respond to any direction or concern expressed by the OAL during its review of the rulemaking file.

· Authorize the CDE to submit a request to OAL extending the 120-day timeline for resubmission of the rulemaking file because the 120-day time period will expire on July 23, 2011. 
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


At its March 2008 meeting, the SBE directed the CDE to develop regulations to clarify and make specific subdivisions (c) through (j) of California Education Code (EC) Section 47607 regarding charter revocation and the revocation appeal process. In September 
2008, the CDE drafted regulations and held two workgroup meetings in October and November 2008 with stakeholder groups to discuss the draft regulations and to incorporate stakeholder comments. 

In December 2008 and April 2009, the Advisory Commission on Charter Schools (ACCS) considered the draft regulations that reflected stakeholder input. At both meetings, the ACCS held a full discussion of the draft regulations and requested additional amendments and clarification. 
In July 2009, the CDE made significant revisions to the proposed regulations to streamline and clarify the draft regulations, and received direction from SBE staff to develop additional regulations that address revocation pursuant to EC Section 47604.5, and revocation of statewide benefit charters. The CDE presented an update item to the SBE at its September 2009 meeting to inform the SBE of CDE’s progress on the new proposed charter revocation regulations package.

At its January 2010 meeting, the SBE considered a proposed regulations package concerning charter revocation under EC sections 47607 and 47604.5(a) and (b). The SBE directed the CDE to again consult with stakeholder groups and return to the March 2010 SBE meeting with a revised regulations package that would incorporate additional stakeholder input. 

The CDE held meetings with stakeholders on January 15, 2010, January 25, 2010, and February 22, 2010. The CDE incorporated a majority of the consensus views expressed during the meetings with stakeholders, as well as written comments received from stakeholders after those meetings, into the proposed regulations package. 

At its May 2010 meeting, the SBE approved the commencement of the rulemaking process for this regulations package. The 45-day public comment period began on 
May 21, 2010, and closed on July 6, 2010. The CDE received substantive public comments and proposed changes to the regulations package. The SBE approved the proposed changes at its September 2010 meeting and directed that the package be circulated for a 15-day public comment period in accordance with the Administrative Procedure Act. The 15-day public comment period began on October 2, 2010, and closed on October 18, 2010. The SBE approved the proposed changes at its November 2010 meeting and directed that the package be circulated for a second 15-day public comment period. The second 15-day public comment period began on November 11, 2010, and closed on November 29, 2010. A summary of the comments received and a recommendation for the adoption of the proposed regulations is included in this item.
It should be noted that the SBE also commenced the rulemaking process for a second set of charter revocation regulations. In December 2009, the SBE took action to begin 
	SUMMARY OF PREVIOUS (Cont.)


the rulemaking process for the adoption of regulations pursuant to subdivision (c) of EC Section 47604.5 that would allow for the revocation of academically low-performing charter schools. The 45-day public comment period for this regulations package began on March 20, 2010, and closed on May 14, 2010. At its July 2010 meeting, the SBE approved the commencement of a 15-day public comment period for these regulations, which began on July 19, 2010, and closed on August 3, 2010. At its September 2010 meeting, the SBE approved the commencement of a second 15-day public comment period, which began on October 2, 2010, and closed on October 18, 2010. After considering comments received during the second 15-day public comment period at its

November 2010 meeting, the SBE approved the adoption of the proposed regulations and the Final Statement of Reasons, directed the CDE to submit the rulemaking file to the OAL for approval, and authorized the CDE to take any necessary ministerial action to respond to any direction or concern expressed by the OAL during its review of the rulemaking file. These regulations were filed by the OAL on January 14, 2011, and became operative on February 13, 2011.
	SUMMARY OF KEY ISSUES


EC sections 47607(c) through 47607(g) provide the criteria for revocation of a school’s charter by a chartering authority and the process by which a school may appeal a revocation decision to a county board of education and/or the SBE.

Through this rulemaking process, the SBE proposes to amend Article 2 and add Article 2.5 to Subchapter 19 of Chapter 11 of Division 1 of the California Code of Regulations, Title 5. The proposed regulations clarify and make specific the provisions of EC sections 47604.5 and 47607 regarding the process and timelines for revocation of a school’s charter, and the appeals process up to and including the SBE. 

Amendments to Article 2 provide the definitions necessary to carry out the revocation and revocation appeals process proposed in this rulemaking package. 

Proposed Article 2.5 contains five new provisions that are intended to:

· Establish the procedures the CDE shall complete prior to when the State Superintendent of Public Instruction (SSPI) makes a recommendation to the SBE to take appropriate action, including, but not limited to, revocation of a school’s charter under subdivisions EC Section 47604.5. 

· Establish the procedures a chartering authority shall complete for the revocation of a school’s charter pursuant to EC Section 47607(c).
· Establish the procedures the chartering authority shall complete for the revocation of a school’s charter when a chartering authority has determined that any violation under EC Section 47607(c) constitutes a severe and imminent threat to the health or safety of pupils and establish the procedures for a charter 
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school to appeal a revocation decision to a county board of education or the SBE.
· Establish the procedures for a charter school to appeal to a county board of education a district chartering authority’s final decision to revoke the school’s charter.

· Establish the procedures for a charter school or district chartering authority to appeal a revocation decision to the SBE.

On March 25, 2011, the OAL notified the SBE of the disapproval of the regulations package due to the following issues, which are described in detail in the Decision of Disapproval of Regulatory Action (Attachment 4):
· Failure to comply with the “clarity” standard of Government Code section 11349.1;
· Failure to adequately summarize and respond to all the public comments received regarding the proposed action;
· Documents in the rulemaking file which are defective; and

· Failure to comply with all required Administrative Procedure Act procedures.

CDE staff met with staff from the OAL to discuss these deficiencies. Because several of the remedies for these issues required substantive revision of the rulemaking file, a third 15-day public comment period is required. The SBE would have 120 days from the receipt of the Decision of Disapproval of Regulatory Action to approve the third public comment period, subsequently approve a revised Final Statement of Reasons and proposed regulations, and submit the rulemaking file to OAL.
Because the 120-day time period will expire on July 23, 2011, the CDE recommends that the SBE authorize the CDE to request an extension from the OAL. 

In addition, the CDE recommends that the SBE approve the revisions to the proposed regulations and direct the CDE to circulate the proposed changes for a third 15-day public comment period. If no relevant comments to the proposed changes are received during the 15-day comment period, the CDE recommends that the SBE direct the CDE to place the proposed regulations on the SBE’s September 2011 agenda for action.
	FISCAL ANALYSIS (AS APPROPRIATE)


A Fiscal Impact Statement was provided as an Item Addendum at the May 2010 SBE meeting. The first Fiscal Impact Statement states that the proposed amendments to the regulations in proposed Section 11968.5 would add additional costs upon the state, as 
the activities identified are new to the CDE. The additional workload would be based upon the number of schools identified as in violation of EC Section 47604.5. It is estimated that it would cost one full-time consultant, or approximately $150,000, for every five schools identified in violation of EC Section 47604.5.

Due to extensive substantive edits, a second Fiscal Impact Statement is provided as Attachment 4.
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