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	SUBJECT

Request by San Diego Unified School District under authority of California Education Code Section 56101 for renewal of a “single child waiver” of Education Code Section 56366.1(a), the certification requirement for a nonpublic residential school, Judge Rotenberg Center, located in Canton, Massachusetts to allow one student (student number 010292026) to attend that school using special education funds. This request is also made to waive Education Code Section 56520(a)(3), California Code of Regulations, Title 5, Section 3052(a)(5), and Section 3052(l), to allow the use of aversive treatment for this student’s self-injurious behavior.
Waiver Number: 14-3-2011
	 FORMCHECKBOX 
   Action
 FORMCHECKBOX 
   Consent



	RECOMMENDATION


 FORMCHECKBOX 
  Approval    FORMCHECKBOX 
 Approval with conditions   FORMCHECKBOX 
  Denial 

	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The California State Board of Education (SBE) approved a waiver in May 2005 and again in May 2007 to allow the continued placement of this student at Judge Rotenberg Center (JRC), located in Canton, Massachusetts. In May 2009, the SBE approved a waiver to allow the use of federal special education funds awarded to the state of California for the placement of this California special education student at JRC, an uncertified nonpublic school. Additionally, the SBE waived the prohibition on aversives for this student.
	SUMMARY OF KEY ISSUES 


This item addresses a request by the San Diego Unified School District (SDUSD) to continue the placement of a 19-year-old student at JRC, an uncertified nonpublic school located in Massachusetts. This student has multiple disabilities, mental retardation, medical conditions including seizures and digestive disorders, and atypical autism. According to his March 2010 medical evaluation, he is 5’ 7” and weighs 141 pounds. His Individualized Education Program (IEP) states that he demonstrates inappropriate behaviors that interfere with learning and social interactions (e.g., non-functional body/hand movements, aggressiveness, tantrums, and self-pinching and other injurious behavior.)

	SUMMARY OF KEY ISSUES (Cont.)


A waiver is required for this placement for two related reasons: 1) JRC lacks the California Department of Education (CDE) certification as a nonpublic school; and 2) JRC uses a “Graduated Electronic Decelerator” (GED) device as an aversive to control self-injurious and other severe behaviors. 
JRC applied to the CDE nonpublic schools unit to become a certified nonpublic school in August 2005. The application for certification was denied because of their use of aversive treatment and due to the fact that this treatment is not allowed under California law. JRC appealed this decision to the state’s Office of Administrative Hearings (OAH) as allowed procedurally. On November 26, 2006, the OAH administrative law judge who heard the appeal upheld CDE’s decision to deny certification. JRC subsequently appealed this ruling, and on June 29, 2007, the California Superior Court upheld CDE’s denial of certification in the case Judge Rotenberg Center vs. the California Office of Administrative Hearings. JRC further appealed to the Third District Court of Appeal, and that court affirmed the Superior Court’s judgment on January 26, 2009. JRC therefore continues to lack California certification as a nonpublic school. The school’s uncertified status places it outside of the CDE’s continuous monitoring procedures conducted on the 311 nonpublic schools currently certified in California and 50 out-of-state schools holding California nonpublic school certification. 
Due to the fact that the SDUSD contracts with JRC to provide educational services to this student, the prohibition on the use of corporal punishment in public schools, by extension, also applies to JRC.

California Education Code (EC) prohibits the use of corporal punishment of pupils while they are in the control of public schools. EC Section 49001 states:

a) For the purposes of this section “corporal punishment” means the willful infliction of, or willfully causing the infliction of, physical pain on a pupil. An amount of force that is reasonable and necessary for a person employed by or engaged in a public school to quell a disturbance threatening physical injury to persons or damage to property, for purposes of self-defense, or to obtain possession of weapons or other dangerous objects within the control of the pupil is not and shall not be construed to be corporal punishment within the meaning and intent of this section….”
b) No person employed by or engaged in a public school shall inflict, or cause to be inflicted corporal punishment upon a pupil. Every resolution, bylaw, rule, ordinance, or other act or authority permitting or authorizing the infliction of corporal punishment upon a pupil attending a public school is void and unenforceable.

To address the question of whether the use of the GED device constitutes “force that is reasonable and necessary… to quell a disturbance threatening physical injury to persons or damage to property”, some information on the relative power of the device is warranted. According to JRC’s attorney, Michael P. Flammia, a GED delivers two levels of shocks, 60 volt and 66 volt, that transmit currents of 15 and 41 milliamps, on average. By comparison, Tasers, an electroshock weapon that uses electrical current to 
	SUMMARY OF KEY ISSUES (Cont.)


disrupt voluntary control of muscles, transmit between 2.1 and 3.0 milliamps on average. It should be noted, however, that the duration of the shock inflicted by Tasers is significantly longer than that inflicted by a GED device.

There is some indication that JRC has decreased the use of the GED device in recent years, due in part to requests by the SDUSD to replace the use of aversives with positive behavior reinforcement, in keeping with California law. Concurrent with the SBE’s approval of the related waiver request in 2007, the SDUSD was expected to develop an alternative to this placement, and to complete an independent behavior analysis plan for the student. Information provided by the SDUSD indicates that, while initially the student received twelve applications of the GED per day, the average use was reduced to eight GED applications per week in 2008, and current applications are reported to average one per day. Notably, according to the student’s current 13-page Behavior Intervention Plan designed by JRC’s behaviorist, dated August 5, 2010, the student now reacts by grabbing, kicking, pushing, or scratching staff when he notices that the GED device may be applied, whether to himself or another student.
In addition to the use of the GED device as an aversive behavior intervention, the student’s current IEP and the Massachusetts probate court authorizes the use of a contingent food program. The program involves withholding or limiting the use of nutrition contingent upon demonstration of positive behavior. A recent report of an observational visit by the SDUSD described the student’s day as beginning at 6:30am with his arrival at school at 9am. Once at school, he begins “earning” his breakfast, one bite at a time, based on appropriate behavior. According to recent progress reports, this particular intervention has been ceased.
Although JRC reports they have ceased withholding food from the student, the school has begun using mechanical restraints for 30 minutes at a time. According to the SDUSD, these restraints consist of a 3-inch buckle and padded cloth that goes around the student’s wrists and ankles. The SDUSD requested JRC discontinue the use of mechanical restraints and implement person restraint techniques, in accordance with California law.

Information on the effectiveness of the procedures implemented by JRC to improve this student’s behavior indicates mixed results. 

At the student’s most recent IEP meeting on December 15, 2010, based on JRC data and video evidence, the IEP team concluded that the student’s communication skills have increased. He demonstrates more communicative intent and initiation, he follows receptive directions at a higher rate, he looks to communication partners for direction and clarification, and he completes school tasks with a variety of staff and fewer gestural prompts.
JRC added positive behavior interventions, such as a “foot board” that buzzes each time the student moves his feet, at the insistence of the SDUSD. JRC claims that the student’s behavior has improved greatly, although the November 2010 progress report states “There has been acceleration in inappropriate behaviors”. 
	SUMMARY OF KEY ISSUES (Cont.)


This student will be 22 years of age on January 2, 2014, and at the end of the 2013−14 school year, all public education funding will cease. This waiver request is for a three-year period, in order to extend to the full capacity of law a free appropriate public education to the student until the age of 22.
CDE staff recommends denial of this waiver on the basis that the educational needs of the student for which the waiver is requested are not adequately addressed. California students are entitled to an education that excludes the use of corporal punishment and includes a behavioral program that makes use of positive, rather than aversive, behavioral interventions. Staff is concerned that approval of this waiver request constitutes an endorsement of the use of interventions that are prohibited by state law. Further, the lack of evidence that this controversial behavioral intervention program is resulting in significant improvement in the student’s behavior makes the state’s tacit endorsement of it even more questionable. 
Staff also asserts that there are other options for this student’s placement that would make approval of this waiver unnecessary. When provided a description of the student and his disabling conditions, five schools in California and five schools in other states indicated that they have the capacity to serve this student. All of these schools hold or are eligible for current California nonpublic school certification. Each school describes a program of education and behavioral support that relies on positive behavioral interventions. None of these schools use aversive behavioral interventions in their behavior management programs. Most of these schools have a related residential program for their students, and other schools regularly coordinate with community residential programs serving their students to ensure consistent implementation and tracking of students’ behavioral intervention plans.
Denial of this waiver request means that California’s federal funds distributed to local educational agencies for the provision of free appropriate public education to California children will not be used to pay for this student’s placement in the JRC program. 

Demographic Information: San Diego Unified School District has a student population of 132,000 and is located in an urban setting in the City of San Diego.  
Authority for Waiver: EC 56101 
Period of request:   March 10, 2011, to June 30, 2014
Local board approval date(s):  February 15, 2011
	FISCAL ANALYSIS (AS APPROPRIATE)


If this waiver is denied, the SDUSD may only utilize local dollars to support placement at JRC. 

	ATTACHMENT(S)


Attachment 1:
Specific Waiver request (9 pages). (Original waiver request is signed and on file in the SBE Office or the Waiver Office.)
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