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Public Charter Schools Grant Program: Update, Including, But Not Limited to, the 2010–15 Grant Award and Revisions to California Code of Regulations, Title 5, Section 11968.5.
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SUMMARY OF THE ISSUES
On August 18, 2011, the California Department of Education (CDE) was awarded approximately $290 million to administer the federal Public Charter Schools Grant Program (PCSGP) for the 2010–15 grant cycle. This item presents two separate and urgent issues related to the administration of the PCSGP as follows:
1. Compliance with PCSGP Application Assurances 
On August 11, 2011, the federal Department of Education (DOE) notified the CDE that it is partially out of compliance with Assurance 3A and completely out of compliance with Assurance 3B in the PCSGP grant application because increases in pupil academic achievement in all groups of pupils as described in Section 1111(b)(2)(C)(v) of the Elementary and Secondary Education Act (ESEA) is not the “primary consideration” in the approval, renewal, and revocation of California charter schools.
2. PCSGP Grant Awards

On August 23, 2011, the CDE was provided new information, regarding the August 11, 2011 PCSGP revised grant award notification and reductions in PCSGP awards to California for fiscal years (FYs) 2010–11 and 2011–12. 
RECOMMENDATION
1.  Compliance with PCSGP Application Assurances 
The CDE recommends that the State Board of Education (SBE) take action as deemed necessary and appropriate, including, but not limited to, the following:

a) Supporting legislation and any necessary regulatory action to bring California into compliance with Assurances 3A and 3B; and
b) Directing the CDE to bring proposed revisions to the California Code of Regulations, Title 5 (5 CCR) Section 11968.5 relating to the revocation of charter schools to the SBE for consideration at its November 2011 meeting.
2. PCSGP Grant Awards
The CDE recommends that the SBE take action as deemed necessary and appropriate, including, but not limited to, directing the CDE to request further information and details from the DOE regarding the funding formulas used to determine PCSGP grant awards.
BRIEF HISTORY OF KEY ISSUES
1.  Compliance with PCSGP Application Assurances

In October of 2010, the CDE was notified by the DOE that it was not compliant with the following element of Assurance 3A and not compliant with the entirety of Assurance 3B of the PCSGP application that require that —
3A) 
Each authorized charter school in the State operate under a legally binding charter or performance contract between itself and the school’s authorized public chartering agency that … demonstrates improved student academic achievement; and

3B)
Authorized public chartering agencies use increases in student academic achievement for all groups of students described in section 1111(b)(2)(C)(v) of the ESEA, including economically disadvantaged students, students from major racial and ethnic groups, students with disabilities, and students with limited English proficiency, as the most important factor when determining to renew or revoke a school’s charter.

Details regarding the DOE’s concerns are provided as Attachment 1. The CDE Charter Schools Division provided a formal written response regarding Assurances 3A and 3B to the DOE in a letter dated November 1, 2010. On March 31, 2011, the CDE received an e-mail from the DOE indicating that California was not fully compliant with Assurances 3A and 3B and had not submitted a plan and timeline describing the state’s progress in addressing the assurances. On May 23, 2011, the CDE Charter Schools Division (CSD) responded with a follow-up e-mail addressing the assurances. However, the CDE received an e-mail from the DOE on May 24, 2011, indicating that these responses were considered insufficient in addressing the lack of state law, regulation, or policy relative to Assurances 3A and 3B.
Since that time, the CSD has participated in a number of calls with DOE staff regarding the assurances and CDE’s work with California legislative staff to revise state law regarding charter authorization, renewal, and revocation.

On August 11, 2011, the CDE received formal notice from the DOE that the CDE must either provide evidence of state law, regulation, or other policy that addresses compliance with Assurances 3A and 3B or provide a written plan of action to the DOE that addresses compliance by September 1, 2011. If a plan is submitted, it must be approved by the DOE and enacted by January 31, 2012. Failure to comply with these requirements will result in the DOE taking action, which may include withholding of grant funds, placing the grant on a cost reimbursement system of payment, terminating the grant, or initiating a recovery of funds proceeding.

The CDE recommends that the SBE support the development of legislation, regulation, or policy to address the DOE’s findings and to ensure full funding of the PCSGP grant award. Proposed legislation would need to revise Education Code (EC) sections 47605, 47605.6, and 47607 to make increases in academic achievement for pupils in all numerically significant groups the most important factor when considering approval, renewal, or revocation of a charter petition.
As an additional remedy to California’s lack of full compliance with Assurances 3A and 3B, the CDE recommends that the SBE direct the CDE to start the rulemaking process to revise 5 CCR Section 11968.5. This section of regulation provides that the State Superintendent of Public Instruction shall identify and notify the SBE of each charter school that warrants action to revoke pursuant to EC Section 47604.5(c). Current regulations identify charter schools that have met the following criteria:

(1) Been in operation five years or more, 

(2) Not qualified for the Alternative School Accountability Model; and 

(3) Received a statewide rank of 1 on Academic Performance Index (API) base data for the previous two years and not made cumulative API growth of at least 50 points over the previous three API cycles.
The DOE found that the current regulations apply only to charter schools in the lowest decile ranking and do not ensure that increases in pupil academic achievement in all groups are the most important factor in revocation decisions for all charter schools.

Therefore, the CDE recommends that these regulations be revised to ensure that all charter schools are accountable for the increased academic achievement of all pupils served and that California continue to receive PCSGP funds to support high quality charter schools.
2.  PCSGP Grant Awards

On August 18, 2010, the CDE received a grant award notification that awarded $42.5 million in FY 2010–11 and an additional $9.2 million that was described as a deferral of funds from FY 2010–11 to FY 2011–12. The CDE was directed to spend the $9.2 million in 2011–12 and to track it separately from other 2011–12 funds.

On August 11, 2011, the CDE received a revised PCSGP grant award notification letter from the DOE that included reductions in funding for FYs 2010–11 and 2011–12 
(Table 1). 

On August 23, 2011, via phone conference, the CDE received further information and clarification from the DOE regarding the reductions in the PCSGP awards. This information included that $9.2 million previously described to the CDE as a deferral from FY 2010–11 to FY 2011–12 was actually a reduction to the 2010–11 grant award. The DOE stated that this reduction was due to the DOE lowering the estimate for the number of schools funded in FY 2010–11 from the number in the original CDE application.

During the same phone conference, the DOE stated that the $9.2 million that was awarded to the CDE during FY 2010–11 was considered by the DOE to be forward funding for FY 2011–12. Prior to this phone conference, the CDE had understood that this amount had been a deferral of funds, rather than a reduction of funds, from 
FY 2010–11.
	Table 1. Public Charter Schools Grant Program Grant Award Notification: Based on Information Received August 24, 2011
(Dollar Amounts Rounded in Millions)

	
	2010–11
	2011–12
	2012–13
	2013–14
	2014–15

	Original August 2010 Grant Award 
	51.770
	51.596
	60.866
	63.252
	63.271

	Revised August 2011 Grant Award
	42.525
	40.178
	60.866
	63.252
	63.271

	Amount “Forward Funded”
	(9.245)
	9.245
	
	
	

	Actual Amount Received
	42.525
	49.423
	Not yet received

	Difference Between Original and Revised Grant Award
	(9.245)
	(2.173)
	


SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION
Revocation Regulations

The SBE approved the rulemaking package to adopt 5 CCR Section 11968.5 at its November 2010 meeting. These regulations were filed by the Office of Administrative Law on January 14, 2011, and became operative on February 13, 2011. This section of regulation, along with relevant law, is provided as Attachment 3.
FISCAL ANALYSIS (AS APPROPRIATE)
1.  Compliance with PCSGP Application Assurances

The CDE was awarded approximately $290 million for the 2010–15 PCSGP grant cycle. If no action is taken, the CDE is at risk of permanently losing some or all of this grant award.
2.  PCSGP Grant Awards
The reduction of PCSGP grant awards reduces the number of grants that the CDE can award to eligible charter schools by 22 schools in the 2011 – 12 school year. In addition, ESEA Section 5204(f)(4) authorizes a state educational agency to reserve not more than 5 percent of the grant funds for administrative expenses. The reduction to CDE's State Operations Budget as a result of the $11.4 million reduction is $570,879.
ATTACHMENTS
Attachment 1:
PowerPoint Presentation: Authorizer Assurances, U. S. Department of Education, Office of Innovation and Improvement Charter Schools Program, August 10, 2011 (23 Pages)

Attachment 2:
Chronology of California Department of Education Responses Regarding Assurances 3A and 3B of the Public Charter Schools Grant Program Application (2 Pages). 
Attachment 3:
Chronology of California Department of Education Responses Regarding the Public Charter Schools Grant Program Award Funding (2 Pages). 
Attachment 4:
Relevant Charter Revocation Law and Regulation: Education Code Section 47604.5 and California Code of Regulations, Title 5, Section 11968.5 (3 Pages)
Chronology of California Department of Education Responses
Regarding Assurances 3A and 3B of the Federal Public Charter Schools Grant Program Application
· August 18, 2010 
The California Department of Education (CDE) received federal Public Charter Schools Grant Program (PCSGP) grant award notification.
· October 2010 
The CDE was informed that California’s authorization, renewal, and revocation laws were inadequate relative to Assurances 3A and 3B of the PCSGP application.

· November 1, 2010
The CDE Charter Schools Division (CSD) sent a response letter regarding Assurances 3A and 3B to the Department of Education (DOE). This letter described current law and regulation regarding charter authorization, renewal, and revocation as it pertained to the assurances.
· December 2010
Beth Hunkapiller, Director of the CDE CSD, attended a meeting for PCSGP state educational agency directors at the DOE and discussed Assurances 3A and 3B with DOE staff.
· March 31, 2011 
The DOE replied via e-mail that the CSD’s November 1, 2010, response to concerns with Assurances 3A and 3B was insufficient.

· May 23, 2011
The CSD sent an e-mail to the DOE responding Assurances 3A and 3B. This response provided further clarification regarding the State’s accountability system and charter renewal and revocation law; newly enacted regulations regarding charter revocation; and pending renewal legislation that CDE was attempting to influence to reflect the assurances.
· May 24, 2011
The DOE responded via e-mail that the CSD May 23, 2011, response was partially compliant with Assurance 3A and noncompliant with Assurance 3B.
· June 14 and July 2011
Ms. Hunkapiller and DOE staff exchanged phone calls regarding CDE’s efforts to influence charter renewal legislation to reflect Assurance 3B.
· August 11, 2011
The CDE received a new PCSGP Grant Award Notification that included formal notice regarding lack of compliance with Assurances 3A and 3B. This award notification included special terms and conditions that required the CDE to respond by September 1, 2011, with either evidence of compliance or a written plan to comply by September 1, 2011. In addition the terms specify that failure to comply or have a plan approved by the DOE by January 30, 2012, will result in action, which may include but not necessarily be limited to, withholding of grant funds, placing the grant on a cost reimbursement system of payment, terminating the grant, or initiating a recovery of funds proceeding.
· August 17, 2011
CDE staff, including Ms. Hunkapiller and Ms. Alcala, participated in a conference call with DOE staff to request clarification about the August 11, 2011, grant award relative to Assurances 3A and 3B.
· August 23, 2011
The CDE and State Board of Education staff had a phone conference with DOE staff to clarify requirements of Assurances 3A and 3B. The CDE requested examples of law, regulation, or policy enacted by other states that were compliant with the assurances.
Chronology of California Department of Education Responses Regarding the Public Charter Schools Grant Program Award Funding 

· August 18, 2010 
The California Department of Education (CDE) received federal Public Charter Schools Grant Program (PCSGP) grant award notification that specified funding for fiscal year (FY) 2010–11 of $51,769,620; FY 2011–12 of $51,596,028; and FY 2012–13 of $60,866,275. On the “Special Terms and Conditions” page, the award states: “The FY 2010 grant award includes funding in the amount of $42,525,000 for FY 2010 and $9,244,620 for FY 2011. The grantee must track these funds separately for each of the two years. An additional $51,596,028 will be awarded for FY 2011.”
· September 24, 2010
The CDE received a revised grant award notification that specified amounts for FYs 2010–11, 2011–12, and 2012–13 that matched the August 18, 2010 grant award notification. The September 24, 2010, grant award also included specifications for FY 2013–14 funding of $63,252,158 and FY 2014–15 funding of $63,271,073. There were no special terms or conditions provided.
· May 23 – June 14, 2011
Lupita Cortez Alcala, CDE Deputy Superintendent,  and DOE staff exchanged e-mails regarding clarification of the 2010–11 funding awards.
· June 14, 2011
An e-mail from DOE staff referenced a revised grant award notification from November 1, 2010. CDE staff replied on the same day indicating that CDE had never received a November revision. DOE staff replied that CDE would be sent a copy of that revision. (The CDE did not receive a revised grant award notification until August 11, 2011.)
· August 11, 2011
The CDE received a revised PCSGP Grant Award Notification that included reduced award amounts for FYs 2010–11 and 2011–12 and formal notice regarding lack of compliance with Assurances 3A and 3B. The award notification contained a notification signed by the DOE on July 29, 2011, that reduced the FY 2011–12 amount from $51,596,028 to $40,178,454 and a notification signed by the DOE on August 4, 2011, that showed reduced the FY 2012–13 amount from $60,866,275 to $30,014,848. 
· August 23, 2011
The CDE and State Board of Education staff had a phone conference with DOE staff to clarify reductions to the PCSGP grant award. During this phone call, the CDE was informed that the compliance issues were unrelated to the funding reductions. Rather, the CDE was informed that the cuts were due to the fact that the DOE found CDE’s estimates of the number of charter schools to be served in the first two years of the grant award to be high and that the DOE made an adjustment to what they considered a “reasonable” estimate. The DOE also stated that the $9.2 million from FY 2010–11 that was to be tracked separately and spent in FY 2011–12 represented  forward funding for 2011–12 , not a deferral. In addition, the DOE clarified that the reduction for FY 2012–13 represented an error, and that the FY 2012–13 award had not been reduced.  
Relevant Charter Law and Regulation: 
Education Code Section 47604.5 and
California Code of Regulations, Title 5, Section 11968.5 
Education Code Section 47604.5
The State Board of Education, whether or not it is the authority that granted the charter, may, based upon the recommendation of the Superintendent of Public Instruction, take appropriate action, including, but not limited to, revocation of the school's charter, when the State Board of Education finds any of the following:
   (a) Gross financial mismanagement that jeopardizes the financial stability of the charter school.
   (b) Illegal or substantially improper use of charter school funds for the personal benefit of any officer, director, or fiduciary of the charter school.
   (c) Substantial and sustained departure from measurably successful practices such that continued departure would jeopardize the educational development of the school's pupils.

California Code of Regulations, Title 5, Section 11968.5
Revocation of, or Other Action Related to, a Charter by the State Board of Education upon Recommendation by the State Superintendent of Public Instruction (SSPI) Pursuant to Education Code Section 47604.5(c).

(a) The California Department of Education (CDE) on or before November 1 of each year shall identify and notify the State Board of Education (SBE) of each charter school that meets the conditions specified in subdivision (e) and any other charter school that the SSPI determines warrants action pursuant to Education Code section 47604.5(c).

(b) On or before November 1 of each year, the CDE shall notify the charter schools identified pursuant to subdivision (e) of these regulations and each school's authorizer in writing that:

(1) the SSPI may recommend, among other actions, revocation of the school's charter; and

(2) the SBE will consider the SSPI's recommendation and take appropriate action, including, but not limited to, revocation of the school's charter.

(c) The notice provided pursuant to subdivision (b) of these regulations shall provide that the charter school and the authorizer shall be given an opportunity to provide information in writing to the SSPI and the SBE as to why the school's charter should not be revoked. Such information may include, but is not limited to, action by the school or the local authorizer to address the departures such as the initiation of a plan of corrective action or other local authorizer board action.

(d) Any action to revoke a charter school shall be effective at the end of the fiscal year in which the action is taken, to allow sufficient time for transition in accordance with school closure regulations in section 11962 of these regulations, unless the SBE identifies cause for immediate revocation and closure and makes a public finding that the departures at the school are so significant as to require the immediate revocation and closure of the charter school. At the beginning of the revocation review, the CDE shall require any school being reviewed to immediately provide, at their own expense, written notification to every parent, guardian, or caregiver that fully describes the revocation process, all options including specific schools available to students to transfer if it is needed or desired, and any administrative assistance required for a timely transfer.

(e) Substantial and sustained departure from measurably successful practices that jeopardize the educational development of a school's pupils within the meaning of subdivision (c) of Education Code section 47604.5 occurs when a charter school:

(1) is in operation five years or more, and

(2) the charter school has not qualified for the Alternative School Accountability Model pursuant to subdivision (h) of Education Code section 52052, and

(3) The charter school has met each of the following:

(A) a statewide rank of 1 on API base data for the last two years, and

 (B) did not achieve a cumulative API growth of at least 50 points over the last three API cycles (i.e., an API cycle represents the difference between a current year growth API and the prior year's base API).

(4) These criteria do not limit the discretion of the SSPI and SBE to recommend or take action relating to a charter school that does not meet these criteria, but which otherwise demonstrates a substantial and sustained departure from measurably successful practices that jeopardize the educational development of a school's pupils within the meaning of subdivision (c) of Education Code section 47604.5.

(f) Nothing in this section shall be interpreted to relieve the chartering authority of its duties as a charter authorizer.

(g) After the CDE determines the conditions in subdivision (e) exist for any charter school, and makes notifications in accordance with subdivisions (b) and (c), the following shall occur:

(1) If the charter school or the authorizer choose to submit any supporting materials, the materials shall be received by the CDE by 5:00 p.m. on December 1.

(2) The SSPI shall deliver his/her recommendation to the executive director of the SBE no later than January 15.

(3) No later than February 1, the CDE shall send notification to the charter school and its authorizer of the SSPI's recommendation and the date of the SBE meeting when the recommendation is scheduled to be heard.

(4) The SBE shall hold a public hearing and consider action in accordance with Education Code section 47604.5 no later than March 31.

(h) The authority of the SBE pursuant to Education Code section 47604.5 is not limited to revocation. Based on additional information provided by the charter school, the school's authorizer, or teachers and parents of pupils at the school, which may include data on more recent academic gains, similar schools rankings and other analysis of similar student populations, and school safety, the SBE may offer the charter school an opportunity to take specific corrective actions in lieu of revocation for the remaining term of the charter. The specific corrective actions shall address the sustained low academic achievement and may include, but is not limited to, a plan to address any subgroups failing to make academic progress. Corrective actions may include, but are not limited to, restructuring of the school's staffing or governance to ensure that the school and all numerically significant subgroups have substantial promise of increasing academic performance in subsequent years.

Note: Authority cited: Section 33031, Education Code. Reference: Sections 47604.5 and 47607, Education Code. 
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