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CALIFORNIA STATE BOARD OF EDUCATION
july 2012 AGENDA
 FORMCHECKBOX 
 General Waiver

	Request by Coachella Valley Unified School District to waive portions of California Education Code sections 17455, 17466, 17468, 17469, 17470, 17472, 17475, and all of sections 17473 and 17474, specific statutory provision for the sale of surplus property. Approval of the waiver would allow the district to sell a piece of property using a “request for proposal” process, thereby maximizing the proceeds from the sale of the Oasis School Site. 
Waiver Number: 184-2-2012
	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent




	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial
The California Department of Education recommends approval with the following condition, that the proposals the governing board determines to be most desirable shall be selected within 30 to 60 days of the public meeting when the proposals are received, and the reasons for those determinations shall be discussed in public session and included in the minutes of the meeting. 
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The State Board of Education has approved all previous waivers regarding the bidding process and the sale or lease of surplus property. The district is requesting to waive similar provisions for the sale or lease of surplus property. 
	SUMMARY OF KEY ISSUES


Under the provisions of Education Code sections 33050 through 33053, the district requests that specific portions of the EC relating to the sale or lease of district property be waived.  The district is seeking this waiver as its previous attempts to sell the property utilizing the process required by law resulted in no proposals to purchase the property. The district states that the ability to offer the property utilizing more standard commercial advertising methods and direct negotiations with interested purchasers will result in the sale of the Oasis Site. Additionally, the district is requesting that the requirement of sealed proposals and the oral bidding process be waived allowing the district to determine what constitutes the most “desirable” bid and set their own terms and conditions for the sale of surplus property. 
The Oasis site is located on approximately 14.29 acres of real property in Thermal, California. The school formerly located on the site has been relocated to a new site. The district states that the site is no longer suitable for school purposes, and, in its current state of disrepair, is a liability to the district. 
Because this is a general waiver, if the SBE decides to deny the waiver, it must cite one of the seven reasons in EC 33051(a). The state board shall approve any and all requests for waivers except in those cases where the board specifically finds any of the following: (1) The educational needs of the pupils are not adequately addressed. (2) The waiver affects a program that requires the existence of a schoolsite council and the schoolsite council did not approve the request. (3) The appropriate councils or advisory committees, including bilingual advisory committees, did not have an adequate opportunity to review the request and the request did not include a written summary of any objections to the request by the councils or advisory committees. (4) Pupil or school personnel protections are jeopardized. (5) Guarantees of parental involvement are jeopardized. (6) The request would substantially increase state costs. (7) The exclusive representative of employees, if any, as provided in Chapter 10.7 (commencing with Section 3540) of Division 4 of Title 1 of the Government Code, was not a participant in the development of the waiver.
	FISCAL ANALYSIS (AS APPROPRIATE)


The flexibility in property disposition requested herein will allow the district to maximize revenue. There is no statewide fiscal impact. 
	ATTACHMENT(S)


Attachment 1: Summary Table (1 page)

Attachment 2: General Waiver Request (8 pages) (Original waiver request is signed and on file in the Waiver Office.) 
	SUMMARY TABLE

	Waiver Number
	School District
	Property
	Period of Request
	Local board Approval Date
	Public Hearing Date
	Bargaining Unit Consulted – Date
	Position of Bargaining Unit
	Advisory Committee Consulted – Date
	Streamlined Waiver Policy - API

	184-2-2012
	Coachella Valley Unified
	Oasis Property 
	Requested:

May 15, 2012 – May 15, 2014
Recommended:

May 15, 2012 – May 14, 2014

	February 21, 2012
	February 21, 2012
	California School Employees Association (CSEA) – February 22, 2012
	Neutral
	Coachella Valley Unified School District Facilities Information Committee – February 24, 2012
No objections

Surplus Advisory Committee – March 7, 2012

No objections
	No


CALIFORNIA DEPARTMENT OF EDUCATION

GENERAL WAIVER REQUEST






First Time Waiver:
___

GW-1 (Rev. 10-2-09)  http://www.cde.ca.gov/re/lr/wr/
Renewal Waiver:
___

Send Original plus one copy to: 




Send Electronic copy in Word and 
Waiver Office, California Department of Education

back-up material to: waiver@cde.ca.gov
1430 N Street, Suite 5602
Sacramento, CA 95814

	
	CD CODE
	

	3
	3
	7
	3
	6
	7
	6

	Local educational agency:

      Coachella Valley Unified School District 
	Contact name and Title:

Elsa Esqueda, Director of Facilities & Maint.
	Contact person’s e-mail address:

elsae@cvusd.us

	Address:                                         (City)                              (State)                        (ZIP)

87225 Church Street

Thermal


CA
         92274

                                                                                                 
	Phone (and extension, if necessary):

 (760) 398-5909 ext. 203

Fax Number:   (760) 398-1224

	Period of request:  (month/day/year)

From:    05/15/2012          To:    05/15/2014
	Local board approval date: (Required)

02/21/2012
	Date of public hearing:  (Required)

02/21/2012

	LEGAL CRITERIA

	1. Under the general waiver authority of Education Code 33050-33053, the particular Education Code or California

    Code of Regulations section(s) to be waived (number):  

17455, 17466,  17468-17470, and 17472-17475


Circle One:  EC  or  CCR
   Topic of the waiver:  Further compliance with auction/bidding proposal process to dispose of surplus real property.

	2. If this is a renewal of a previously approved waiver, please list Waiver Number:   _____  and date of SBE Approval______ 

    Renewals of waivers must be submitted two months before the active waiver expires.

	3. Collective bargaining unit information. Does the district have any employee bargaining units? __ No  __ Yes   If yes, 

     please complete required information below:

    Bargaining unit(s) consulted on date(s):         February 22, 2012   

    Name of bargaining unit and representative(s) consulted:      Veronica I. Zepeda 








California School Employees Association

    The position(s) of the bargaining unit(s):  __  Neutral   __  Support  __ Oppose (Please specify why) 

    Comments (if appropriate):  

    

	4. Public hearing requirement:  A public hearing is not simply a board meeting, but a properly noticed public hearing held

    during a board meeting at which time the public may testify on the waiver proposal. Distribution of local board agenda does 

    not constitute notice of a public hearing. Acceptable ways to advertise include: (1) print a notice that includes the time, 

    date, location, and subject of the hearing in a newspaper of general circulation; or (2) in small school districts, post a formal 

    notice at each school and three public places in the district.

    How was the required public hearing advertised?  Publication in The Desert Sun on February 15, 2012

    ___ Notice in a newspaper   ___ Notice posted at each school   ___ Other: (Please specify)  

	5. Advisory committee or school site councils. Please identify the council(s) or committee that reviewed this waiver:  

CVUSD Facilities Information Committee


Surplus Advisory Committee, Chairman Bobby Melkesian

        Date the committee/council reviewed the waiver request:   February 24, 2012, and March 7, 2012, respectively

 

        Were there any objection(s)?  No ___    Yes ___    (If there were objections please specify)  


CALIFORNIA DEPARTMENT OF EDUCATION

GENERAL WAIVER REQUEST

GW-1 (10-2-09)
	6. Education Code or California Code of Regulations section to be waived. If the request is to waive a portion of a section, type the text of the pertinent sentence of the law, or those exact phrases requested to be waived (use a strike out key). 

The Coachella Valley Unified School District is seeking a waiver from further compliance with Education Code Sections 17455, 17466, 17468-17470, and 17472-17475.  For specific language requested to be waived, please see Exhibit “1,” which is attached hereto and incorporated herein by this reference.


	7. Desired outcome/rationale. Describe briefly the circumstances that brought about the request and why the waiver is necessary to achieve improved student performance and/or streamline or facilitate local agency operations. If more space is needed, please attach additional pages.

The Coachella Valley Unified School District complied with the surplus property requirements set forth in the Education Code in an effort to sell the former Oasis School Site.  Such efforts were unsuccessful, and thus, given current market conditions and the location of the property, the District desires to utilize more standard commercial real estate practices to dispose of the property—including the use of a broker to advertise and market the property for a negotiated sale, rather than sale at an auction.  Please see Exhibit “2,” which is attached hereto and incorporated herein by this reference, for more detailed information.



	8. Demographic Information: 

Coachella Valley Unified School District has a student population of 18,464  (2010-2011) and is located in a mostly rural and suburban area in Riverside and Imperial Counties.



	
Is this waiver associated with an apportionment related audit penalty? (per EC 41344)    No  FORMCHECKBOX 
    Yes  FORMCHECKBOX 
 

(If yes, please attach explanation or copy of audit finding)

 
Has there been a Categorical Program Monitoring (CPM) finding on this issue? No  FORMCHECKBOX 
     Yes  FORMCHECKBOX 
 

(If yes, please attach explanation or copy of CPM  finding)                                                                                                                                                                                                      

	District or County Certification – I hereby certify that the information provided on this application is correct and complete.



	Signature of Superintendent or Designee:


	Title:


	Date:



	FOR CALIFORNIA DEPARTMENT OF EDUCATION USE ONLY

	Staff Name (type or print):


	Staff Signature:


	Date:



	Unit Manager (type or print):


	Unit Manager Signature:

 
	Date:



	Division Director (type or print):


	Division Director Signature:

 
	Date:



	Deputy (type or print):


	Deputy Signature:


	Date:




EXHIBIT 1

Statutory Language Requested Waived

The Coachella Valley Unified School District respectfully requests a waiver from further compliance with the following stricken provisions of the Education Code with respect to the former Oasis School Site:

Education Code § 17455

The governing board of any school district may sell any real property belonging to the school district or may lease for a term not exceeding 99 years, any real property, together with any personal property located thereon, belonging to the school district which is not or will not be needed by the district for school classroom buildings at the time of delivery of title or possession. The sale or lease may be made without first taking a vote of the electors of the district, and shall be made in the manner provided by this article.

Rationale:  The language indicating that the sale of the property is to be made in the manner provided by this article is to be waived since the District is asking that several provisions of the article be waived and consequently, the sale will not be made in the manner provided in Article 4.

Education Code § 17466

Before ordering the sale or lease of any property the governing board, in a regular open meeting, by a two-thirds vote of all its members, shall adopt a resolution, declaring its intention to sell or lease the property, as the case may be. The resolution shall describe the property proposed to be sold or leased in such manner as to identify it and shall specify the minimum price or rental and the terms upon which it will be sold or leased and the commission, or rate thereof, if any, which the board will pay to a licensed real estate broker out of the minimum price or rental. The resolution shall fix a time not less than three weeks thereafter for a public meeting of the governing board to be held at its regular place of meeting, at which sealed proposals to purchase or lease will be received and considered.

Rationale:  The stricken language to be waived provides for the governing board to establish a minimum price and receive sealed proposals for the purchase of the property at an identified meeting of the District’s governing board.  The District is requesting that the requirement of sealed proposals to purchase the property be waived, allowing the District to negotiate the sale of the Former Oasis School Site with an interested purchaser.  As the District cannot predict in advance the timing of negotiations with interested purchasers, it cannot at the time of adopting the resolution contemplated by this Section 17466 know when proposals must be brought back to the governing board for consideration.  The District intends to utilize the services of a broker to advertise and solicit proposals for the purchase of the Former Oasis School Site, and bring proposals to the governing board when necessary to consider the approval of a sale.

Education Code § 17468.

If, in the discretion of the board, it is advisable to offer to pay a commission to a licensed real estate broker who is instrumental in obtaining any proposal, the commission shall be specified in the resolution. No commission shall be paid unless there is contained in or with the sealed proposal or stated in or with the oral bid, which is finally accepted, the name of the licensed real estate broker to whom it is to be paid, and the amount or rate thereof. Any commission shall, however, be paid only out of money received by the board from the sale or rental of the real property.
Rationale:  The stricken language to be waived provides for the District to receive sealed proposals and oral bids to purchase the property at an identified meeting of the District’s governing board.  The District is requesting that the requirement of sealed proposals and oral bidding to purchase the property be waived, allowing the District to negotiate the sale of the Former Oasis School Site with an interested purchaser.

Education Code § 17469.

Notice of the adoption of the resolution and of the time and place of holding the meeting shall be given by posting copies of the resolution signed by the board or by a majority thereof in three public places in the district, not less than 15 days before the date of the meeting, and by publishing the notice not less than once a week for three successive weeks before the meeting in a newspaper of general circulation published in the county in which the district or any part thereof is situated, if any such newspaper is published therein.
Rationale:  The stricken language to be waived assumes that the Board would be setting a specific meeting to receive proposals for the purchase of the Former Oasis School Site.  Such a requirement, however, will be removed pursuant to the language stricken within Education Code Section 17466.  As modified, the District would still be required to provide notice of its adoption of a resolution of intent to sell the property, but the posting of that resolution and notice in a newspaper would no longer be tied to an established date to receive proposals.

Remainder of Page Left Intentionally Blank

Education Code § 17470.

(a) The governing board of a school district that intends to sell real property pursuant to this article shall take reasonable steps to ensure that the former owner from whom the district acquired the property receives notice of the public meeting prescribed by Section 17466, in writing, by certified mail, at least 60 days prior to the meeting.

   (b) The governing board of a school district shall not be required to accord the former owner the right to purchase the property at the tentatively accepted highest bid price nor to offer to sell the property to the former owner at the tentatively accepted highest bid price.

Rationale:  The stricken language to be waived assumes that the Board would be setting a specific meeting to receive proposals for the purchase of the Former Oasis School Site.  Such a requirement, however, will be removed pursuant to the language stricken within Education Code Section 17466.  As modified, the District would still be required to take reasonable steps to provide notice to the former owner, but the provision of such notice would no longer be tied to an established date to receive proposals.

Education Code 17472.

At the time and place fixed in the resolution for the meeting of the governing body, aAll sealed proposals which have been received shall, in public session, be opened, examined, and declared by the board. Of the proposals submitted which conform to all terms and conditions specified in the resolution of intention to sell or to lease and which are made by responsible bidders, the proposal which is the highest, after deducting therefrom the commission, if any, to be paid a licensed real estate broker in connection therewith, shall be finally accepted, unless a higher oral bid is accepted or the board rejects all bids.
Rationale:  The stricken language to be waived provides for the District to receive and open sealed proposals and oral bids to purchase the property at an identified meeting of the District’s governing board.  The District is requesting that the requirement of sealed proposals and oral bidding to purchase the property be waived, allowing the District to negotiate the sale of the Former Oasis School Site with an interested purchaser.  

Remainder of Page Left Intentionally Blank

Education Code § 17473.

Before accepting any written proposal, the board shall call for oral bids. If, upon the call for oral bidding, any responsible person offers to purchase the property or to lease the property, as the case may be, upon the terms and conditions specified in the resolution, for a price or rental exceeding by at least 5 percent, the highest written proposal, after deducting the commission, if any, to be paid a licensed real estate broker in connection therewith, then the oral bid which is the highest after deducting any commission to be paid a licensed real estate broker, in connection therewith, which is made by a responsible person, shall be finally accepted.Final acceptance shall not be made, however, until the oral bid is reduced to writing and signed by the offeror.

Rationale:  The entire section is to be waived because the District, in negotiating an agreement to sell the Former Oasis School Site, will not be accepting oral bids.  

Education Code § 17474.

In the event of a sale on a higher oral bid to a purchaser procured by a licensed real estate broker, other than the broker who submitted the highest written proposal, and who is qualified as provided in Section 17468 of this code, the board shall allow a commission on the full amount for which the sale is confirmed.  One-half of the commission on the amount of the highest written proposal shall be paid to the broker who submitted it, and the balance of the commission on the purchase price to the broker who procured the purchaser to whom the sale was confirmed.

Rationale:  The entire section is to be waived because the District, in negotiating an agreement to sell the Former Oasis School Site, will not be accepting oral bids.  

Education Code § 17475.

The final acceptance by the governing body may be made either at the same session or at any adjourned session of the same meeting held within the 10 days next following.

Rationale:  Modification of the section would remove the requirement that the governing board accept a proposal at the same meeting received, and would instead allow the governing board to consider proposals received and, as desired and appropriate, direct further negotiation.

EXHIBIT 2

Explanation of Need/Desired Outcome

The Coachella Valley Unified School District (“District”) is seeking, with respect to only its former Oasis School Site (“Oasis Site”), a waiver from further compliance with the statutory requirement that surplus real property be sold through an advertised public auction/bid proposal process.  With such a waiver, the District would utilize the services of a broker to market the Oasis Site and directly negotiate with interested purchasers.

The District is seeking this waiver as its previous attempt to sell the Oasis Site, utilizing the process required by Education Code Sections 17466 through 17478, portions of which are now sought to be waived, resulted in no written or oral proposals to purchase the property.  The District complied with the requirements of these sections when its Board adopted a Resolution of Intent to sell the Oasis Site on September 22, 2011, wherein the Board set the terms and conditions for the sale of the Oasis Site, and established a minimum price of $200,000.   The District subsequently extended the time in which to receive proposals to February 7, 2012, and provided notice in The Desert Sun as well as through its broker.  On February 7, 2012, however, the District received no written or oral proposals to purchase the Oasis Site.  

The Oasis Site is located on approximately 14.29 acres  SEQ CHAPTER \h \r 1of real property, identified as Riverside County Assessor Parcel Nos. 755-150-022 and 755-162-009, located on either side of 76th Avenue immediately west of Pierce Street (SR-195) in Thermal, California.  The school formerly located on the site has been relocated to a new site, utilizing state hardship funds, and the District is expected, as a condition of such funds, to provide 50 percent of the proceeds from the sale of the Oasis Site to the State.  The Oasis Site is no longer suitable for school purposes, and, in its current state of disrepair, is a liability to the District.
In addition to the District’s prior compliance with the statutory requirements now sought to be waived, the District has also already complied with the other requirements of the Education Code relative to the sale of surplus property.  The District offered the Oasis Site to public agencies and other listed entities pursuant to Education Code Sections 17459 and 17464, and the District’s Board of Trustees (“Board”) previously determined that determined the site to be exempt from the requirements of the Naylor Act (Education Code Section 17485 et seq., formerly Education Code Section 39390 et seq.), in light of the District’s active effort to acquire an additional school site in Mecca, California, as authorized by Education Code Section 17497.  Consequently, the District is not seeking a waiver of these requirements.  Rather, it is only seeking a waiver of the public auction/bid proposal process described in Education Code Sections 17466 through 17478.  Specifically, the District is seeking a waiver from the statutory language stricken in Exhibit 1, attached hereto.

The District does not believe, particularly in the current economy, that a repeat of the bidding process will result in the sale of the Oasis Site.  Rather, in current market conditions, the District believes that marketing the property with a licensed real estate broker, utilizing more standard commercial advertising methods and direct negotiation with interested purchasers, will more likely result in the sale of the Oasis Site.  Consequently, in order to streamline the District’s administrative oversight of the sale of the Oasis Site, and minimize costs in doing so in a difficult real estate market, the District is requesting this waiver.

A map of the Oasis Site, the resolutions adopted by the Board and related minutes relative to the Oasis Site, and the report and recommendations received by the District from its Surplus Property Advisory Committee, formed and utilized consistent with Education Code Section 17387 et seq., were included with the original request submitted by the District on or about February 24, 2012, in Exhibits 3 through 9.  Additional documentation will be made available upon request.
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