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SUMMARY OF THE ISSUE(S)

The California Department of Education (CDE) proposes amendments to the California Code of Regulations, Title 5, to extend the date of implementation of alternative means to the California High School Exit Examination (CAHSEE) for eligible students with disabilities (SWDs) established in California Education Code (EC) Section 60852.2, from January 1, 2011, to January 1, 2013. The State Board of Education (SBE) established, by regulation, the current implementation date of July 1, 2012, but has the ability under EC Section 60852.2 to extend the implementation date by an additional six months (to January 1, 2013). Extension of the implementation date for alternative means will, in effect, also extend the exemption provided by EC Section 60852.3

RECOMMENDATION
The CDE recommends that the SBE take the following actions:
· Approve the Notice of Proposed Rulemaking

· Approve the Initial Statement of Reasons

· Approve the proposed regulations;

· Direct the CDE to commence the rulemaking process.

BRIEF HISTORY OF KEY ISSUES
EC Section 60852.2(b) specifies a January 1, 2011, implementation date for the alternative means unless the SBE, by regulation, extends this date by up to two years. Regulations adopted by the SBE in February 2011 extended the implementation date to July 1, 2012. The exemption from meeting the CAHSEE requirement ends June 30, 2012, unless regulations extending the alternative means implementation date are adopted. If the regulations are adopted, the exemption from meeting the CAHSEE requirement ends December 31, 2012, unless legislation extending the exemption is enacted.
SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION
At the February 2011 meeting, the SBE adopted regulations extending the date of implementation of alternative means to the CAHSEE for eligible SWDs established in EC Section 60852.2, from January 1, 2011, to July 1, 2012.
FISCAL ANALYSIS (AS APPROPRIATE)
The Economic and Fiscal Impact Statement is provided as Attachment 4. 
ATTACHMENT(S)
Attachment 1:
Notice of Proposed Rulemaking (5 Pages)
Attachment 2:
Initial Statement of Reasons (3 Pages)

Attachment 3:
California Code of Regulations, Title 5, Section 1216.1 (1 Page)

Attachment 4:
Economic and Fiscal Impact Statement (4 Pages)
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AMENDMENTS TO THE CALIFORNIA CODE OF REGULATIONS, TITLE 5 

REGARDING THE CALIFORNIA HIGH SCHOOL EXIT EXAM (CAHSEE) - Implementation of Alternative Means
[Notice Published March 23, 2012]
NOTICE IS HEREBY GIVEN that the State Board of Education (SBE) proposes to adopt the regulations described below after considering all comments, objections, or recommendations regarding the proposed action.

PUBLIC HEARING
California Department of Education (CDE) staff, on behalf of the SBE, will hold a public hearing at 9:00 a.m. May 7, 2012 at 1430 N Street, Room 1103, Sacramento, California. The room is wheelchair accessible. At the hearing, any person may present statements or arguments, orally or in writing, relevant to the proposed action described in the Informative Digest. The SBE requests, but does not require, that persons who make oral comments at the hearing also submit a written summary of their statements. No oral statements will be accepted subsequent to this public hearing.

WRITTEN COMMENT PERIOD
Any interested person, or his or her authorized representative, may submit written comments relevant to the proposed regulatory action to:  
Debra Thacker, Regulations Coordinator

Administrative Support and Regulations Adoption
California Department of Education
1430 N Street, Room 5319

Sacramento, CA 95814
Comments may also be submitted by facsimile (FAX) at 916-319-0155 or by e-mail to regcomments@cde.ca.gov. Comments must be received by the Regulations Coordinator by 5:00 p.m. on May 7, 2012. All written comments received by CDE staff during the public comment period are subject to disclosure under the Public Records Act.

AVAILABILITY OF CHANGED OR MODIFIED TEXT
Following the public hearing and considering all timely and relevant comments received, the SBE may adopt the proposed regulations substantially as described in this Notice or may modify the proposed regulations if the modifications are sufficiently related to the original text. With the exception of technical or grammatical changes, the full text of any modified regulation will be available for 15 days prior to its adoption from the Regulations Coordinator and will be mailed to those persons who submit written comments related to this regulation, or who provide oral testimony at the public hearing, or who have requested notification of any changes to the proposal.
AUTHORITY AND REFERENCE

Authority: Section 60852.2, Education Code.

Reference: Section 60852.2, Education Code.
INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW
Studies have shown that there are students with disabilities (SWDs) who have an individualized education program (IEP) or Section 504 plan, which states that the student is scheduled to receive a high school diploma, and has satisfied, or will satisfy, all state and local requirements for high school graduation on or after July 1, 2009, and who have taken the California High School Exit Examination (CAHSEE) at least twice since grade ten and at least once in grade twelve but have not passed one or both portions of the CAHSEE; though the actual number of these students is still undetermined.
 The State Board of Education (SBE) has been charged to consider an analysis of alternative means by which eligible SWDs may demonstrate the same level of academic achievement in the content standards in English-language arts or mathematics, or both, required for passage of the CAHSEE.

The SBE has determined that alternative means to the CAHSEE are feasible and in February 2011 adopted regulations extending the alternative means implementation date to July 1, 2012. In March 2012, the SBE determined that a delay until January 1, 2013, is necessary for the appropriate implementation of alternative means. The proposed amendments to California Code of Regulations, Title 5, amending Section 1216.1, would extend the date from July 1, 2012 until January 1, 2013, to provide for the necessary appropriate implementation of alternative means and would make clear that the exemption continues until December 31, 2012.

DISCLOSURES REGARDING THE PROPOSED REGULATION

The SBE has made the following initial determinations:

There are no other matters as are prescribed by statute applicable to the specific state agency or to any specific regulations or class of regulations.

The proposed regulatory amendments are consistent and compatible with State laws and regulations.

The proposed regulations do not require a report to be made.
FISCAL IMPACT

Mandate on local agencies or school districts:  None

Cost or savings to state agencies:  None

Costs to any local agencies or school districts for which reimbursement would be required pursuant to Part 7 (commencing with section 17500) of division 4 of the Government Code: None

Other non-discretionary cost or savings imposed on local educational agencies:  None

Cost or savings in federal funding to the state:  None

Economic Impact Analysis

Significant, statewide adverse economic impact directly affecting business including the ability of California businesses to compete with businesses in other states:  None

Cost impacts on a representative private person or businesses:  The SBE is not aware of any cost impacts that a representative private person or business would necessarily incur in reasonable compliance with the proposed action.

Adoption of these regulations will not 1) create or eliminate jobs within California; 2) create new businesses or eliminate existing businesses within California; or 3) affect the expansion of businesses currently doing business within California.

The proposed amendments to California Code of Regulations, Title 5, amending section 1216.1, would extend the date from July 1, 2012 until January 1, 2013, to provide for the necessary appropriate implementation of alternative means, and would make clear that the exemption continues through December 31, 2012. Such alternative means are intended to take disabled students’ disabilities into account when requiring them to demonstrate competency in reading, writing, and mathematics. Without the proposed revision, disabled students scheduled to graduate from high school after July 1, 2012, would be required to pass the CAHSEE in order to satisfy state and local requirements for graduation, and no alternative means to the CAHSEE would be available to those students. By extending the time in which to implement an alternative means, the proposed revision exempts disabled students from the requirement to pass the CAHSEE pending implementation of an alternative means to demonstrate their competency in reading, writing, and mathematics. The proposed revision promotes fairness and equity by allowing disabled students to continue to use the exemption provided under Education Code section 60852.3 until January 1, 2013, while the state continues to work toward implementation of an alternative means that takes into account those students’ disabilities.
Effect on housing costs:  None

Effect on small businesses: The proposed regulations would not have an effect on any small business because the regulations relate only to school districts and not to small business practices.
CONSIDERATION OF ALTERNATIVES
The SBE must determine that no reasonable alternative it considered or that has otherwise been identified and brought to the attention of the SBE, would be more effective in carrying out the purpose for which the action is proposed, or would be as effective and less burdensome to affected private persons than the proposed action, or would be more cost effective to affected private persons and equally effective in implementing the statutory policy or other provision of law.

The SBE invites interested persons to present statements or arguments with respect to alternatives to the proposed regulations at the scheduled hearing or during the written comment period.

CONTACT PERSONS
Inquiries concerning the content of this regulation may be directed to:

Deborah Probst, Education Program Consultant

Assessment Development and Administration Division

California Department of Education

1430 N Street, Room 4202

Sacramento, CA 95814

Telephone: 916-445-9449

Inquiries concerning the regulatory process may be directed to the Regulations Coordinator at 916-319-0860. 

INITIAL STATEMENT OF REASONS AND INFORMATION

The SBE has prepared an initial statement of reasons for the proposed regulation and has available all the information upon which the proposal is based.

TEXT OF PROPOSED REGULATION AND CORRESPONDING DOCUMENTS

Copies of the exact language of the proposed regulation and of the initial statement of reasons, and all of the information upon which the proposal is based, may be obtained upon request from the Regulations Coordinator. These documents may also be viewed and downloaded from the CDE’s Web site at http://www.cde.ca.gov/re/lr/rr. 

AVAILABILITY AND LOCATION OF THE FINAL STATEMENT OF REASONS AND RULEMAKING FILE

All the information upon which the proposed regulations are based is contained in the rulemaking file which is available for public inspection by contacting the Regulations Coordinator. 

You may obtain a copy of the final statement of reasons, once it has been finalized, by making a written request to the Regulations Coordinator.

REASONABLE ACCOMMODATION FOR ANY INDIVIDUAL WITH A DISABILITY

Pursuant to the Rehabilitation Act of 1973, the Americans with Disabilities Act of 1990, and the Unruh Civil Rights Act, any individual with a disability who requires reasonable accommodation to attend or participate in a public hearing on proposed regulations, may request assistance by contacting Deborah Probst, Education Program Consultant, 1430 N Street, Sacramento, CA, 95814; telephone, 916-445-9449. It is recommended that assistance be requested at least two weeks prior to the hearing.

INITIAL STATEMENT OF REASONS
CAHSEE - Implementation of Alternative Means

INTRODUCTION
The proposed revision of the California Code of Regulations, title 5, extends the implementation date of alternative means to the California High School Exit Examination (CAHSEE) for eligible students with disabilities (SWDs) established in California Education Code section 60852.2, from January 1, 2011, to January 1, 2013.

The State Board of Education (SBE) is required by the provisions of Education Code sections 60852.1 and 60852.2 to consider options for alternative means by which eligible SWDs may demonstrate the same level of academic achievement in the content standards in English-language arts (ELA) or mathematics, or both, required for passage of the CAHSEE. At its July 2010 meeting the SBE determined that alternative means are feasible. Therefore, the SBE will adopt regulations that will include appropriate timelines and the manner in which students and local educational agencies are notified of the results of the alternative means assessment. Education Code section 60852.2(b) specifies a January 1, 2011, implementation date for the alternative means, unless the SBE, by regulation, extends this date by up to two years.

The SBE, at its July 2010 meeting, determined that alternative means to the CAHSEE for eligible SWDs are feasible, and in February 2011 adopted regulations extending the implementation date of alternative means to July 1, 2012. The SBE, at its March 2012 meeting, determined that a delay from July 1, 2012, to January 1, 2013, is necessary for the appropriate implementation of alternative means.

The proposed amendments to California Code of Regulations, Title 5, amending section 1216.1, would extend the date from July 1, 2012 until January 1, 2013, to provide for the necessary appropriate implementation of alternative means, and would make clear that the exemption continues through December 31, 2012. Such alternative means are intended to take disabled students’ disabilities into account when requiring them to demonstrate competency in reading, writing, and mathematics. Without the proposed revision, disabled students scheduled to graduate from high school after July 1, 2012, would be required to pass the CAHSEE in order to satisfy state and local requirements for graduation, and no alternative means to the CAHSEE would be available to those students. By extending the time in which to implement an alternative means, the proposed revision exempts disabled students from the requirement to pass the CAHSEE pending implementation of an alternative means to demonstrate their competency in reading, writing, and mathematics. The proposed revision promotes fairness and equity by allowing disabled students to continue to use the exemption provided under Education Code section 60852.3 until January 1, 2013, while the state continues to work toward implementation of an alternative means that takes into account those students’ disabilities.
SPECIFIC PURPOSE OF EACH SECTION—GOV. CODE SECTION 11346.2(b)(1)
The specific purpose of each adoption and the rationale for the determination that each adoption is reasonably necessary to carry out the purpose for which it is proposed, together with a description of the public problem, administrative requirement, or other condition or circumstance that each adoption or amendment is intended to address, is as follows:

Proposed section 1216.1 is amended to specify the implementation date of alternative means to the CAHSEE by which eligible SWDs may demonstrate the same level of academic achievement in the content standards in ELA and mathematics, required for passage of the CAHSEE. This is necessary to allow for the appropriate implementation of the alternative means. This is also necessary to provide clarity to ensure that eligible SWDs in the Class of 2013 who are scheduled to graduate by December 31, 2012, may continue to use the provisions of Education Code section 60852.3, exempting them from the CAHSEE requirement, until the alternative means has been implemented or until legislation extending the exemption is enacted.

OTHER REQUIRED SHOWINGS—GOVERNMENT CODE SECTION 
11346.2(b)(3) and (5)
Studies, Reports, or Documents Relied Upon—Gov. Code Section 11346.2(b)(3):
The SBE relied on various information in reaching its conclusion that alternative means are feasible, and that eligible SWDs could demonstrate the same level of academic achievement in the content standards in ELA and mathematics, or both, required for passage of the CAHSEE. The following information was considered:
· The 2007 California Department of Education report, Considered Courses of Action for the California High School Exit Examination (CAHSEE) for Students with Disabilities Who Have Met All Other Graduation Requirements, was included in a presentation on the background of alternative means provided to the SBE at its May 2010 meeting. The May 2010 item, specifically Attachment 4 relating to the AB 2040 Panel, can be found at the SBE Agenda—May 2010 Web page at http://www.cde.ca.gov/be/ag/ag/yr10/agenda201005.asp.

· The 2008 Human Resources Research Organization (HumRRO) report examining what schools were doing to support special populations as they attempted to meet the CAHSEE requirement, California High School Exit Examination (CAHSEE) Special Populations Study. This report may be found on the CDE CAHSEE Independent Evaluation Web page at http://www.cde.ca.gov/ta/tg/hs/evaluations.asp. 

· The California High School Exit Examination: Assembly Bill 2040 Panel Findings and Recommendations Regarding Options for Alternative Means for Eligible Students with Disabilities was presented to the SBE at its November 2009 meeting. The November 2009 item can be found at the SBE Agenda—November 2009 Web page at http://www.cde.ca.gov/be/ag/ag/yr09/documents/nov09item22.doc. 

· The 2010 American Institutes for Research analysis performed pursuant to the Kidd (Chapman) settlement agreement on SWDs who had taken the CAHSEE with modifications and/or accommodations specified in their respective IEPs or Section 504 plans, and who had not passed the CAHSEE, but who had satisfied, or would satisfy, all other requirements for high school graduation, Independent Evaluation Study of Certain Students Who Used Modifications and/or Accommodations on the California High School Exit Examination (CAHSEE) Final Report. This report may be found on the CDE CAHSEE Independent Evaluation Web page at http://www.cde.ca.gov/ta/tg/hs/evaluations.asp.

· HumRRO’s 2010 analysis of the panel’s recommended alternative means, Exploration of Alternative Means for Students with Disabilities to Meet the CAHSEE Requirement. The results of this analysis were provided to the SBE in the form of a PowerPoint presentation at its July 2010 meeting. The July 2010 item can be found on the SBE Agenda—July 2010 Web page at http://www.cde.ca.gov/be/ag/ag/main201007.asp. 

· The Educational Testing Services’ California High School Exit Examination Alternative Means Pilot Study was provided to the SBE in an October 2011 Information Memorandum. The October 2011 Information Memorandum can be found at the SBE October 2011 Information Memoranda Web Page at http://www.cde.ca.gov/be/pn/im/infomemooct2011.asp. 

Reasonable Alternatives Considered Or Agency’s Reasons for Rejecting Those Alternatives—Gov. Code Section 11346.2(b)(5)(A):
No other alternatives were presented to or considered by the SBE.

Reasonable Alternatives That Would Lessen Any Adverse Impact On Small Business—Gov. Code Section 11346(b)(5)(B):
The SBE has not identified any alternatives that would lessen any adverse impact on small business.

Evidence Relied Upon to Support the Initial Determination That the Regulation Will Not Have a Significant Adverse Economic Impact on Business—Gov. Code Section 11346.2(b)(6):
The proposed regulations would not have a significant adverse economic impact on any business because they relate only to school districts and eligible students with disabilities.

2-21-12 [California Department of Education]

· The State Board of Education has illustrated changes to the original text in the following manner: text originally proposed to be added is underlined; text proposed to be deleted is displayed in strikeout. 

Title 5. EDUCATION

Division 1. California Department of Education

Chapter 2. Pupils

Subchapter 6. California High School Exit Examination

Article 1. General

§ 1216.1. Implementation of an Alternative Means.

The State Board of Education, pursuant to Education Code section 60852.2(b), hereby extends the commencement date for implementation of alternative means by which an eligible pupil with a disability may demonstrate the same level of academic achievement in the content standards required for passage of the CAHSEE to July January 1, 20132.

NOTE: Authority cited: Section 60852.2, Education Code. Reference: Section 60852.2, Education Code.

1-20-12 [California Department of Education]
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� For a description of the studies referenced, see the Initial Statement of Reasons under “Studies, Reports, or Documents Relied Upon.”
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