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	SUBJECT

Elementary and Secondary Education Act: Discussion and Possible Recommendation to Waive Selected Provisions of the Elementary and Secondary Education Act Pursuant to Section 9401.
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SUMMARY OF THE ISSUE(S)

This item provides an overview of issues and stakeholder discussions to inform the State Board of Education (SBE) regarding a potential waiver of selected provisions of the Elementary and Secondary Education Act (ESEA) pursuant to Section 9401.
As described in both the April 8, 2008, Federal Register Web document located on the U.S. Department of Education (ED) Web site at http://www2.ed.gov/legislation/FedRegister/other/2008-2/040808a.html (Outside Source), and the February 10, 2012, ESEA Flexibility Request Web document located on the ED Web site at http://www.ed.gov/sites/default/files/esea-flexibility-request.doc (Outside Source), State Educational Agencies (SEAs) may seek a waiver of ESEA at any time in order to improve student academic achievement and increase the quality of instruction.
This item continues the discussion about a possible request for a waiver of selected ESEA Provisions in exchange for commensurate SEA, local educational agency (LEA), and school actions on behalf of Title I students.
RECOMMENDATION
The California Department of Education (CDE) recommends that the SBE take action as deemed necessary and appropriate. 
BRIEF HISTORY OF KEY ISSUES

On numerous occasions over the past year, the California SEA, LEA superintendents, and associated educational stakeholders have discussed various approaches to providing California LEAs with waiver relief from acknowledged out-of-date provisions of ESEA. No consensus has arisen about the best approach to providing this relief.
BRIEF HISTORY OF KEY ISSUES (Cont.)
In March 2012, the state considered an initial request to waive a limited set of provisions which would remove the improvement labels and sanctioning provisions in exchange for local identification of how newly available Title I resources would be reallocated to support Title I students. However, concerns were expressed about whether the exchange for this waiver proposed in the March 2012 SBE item would be sufficient to meet the federal approval threshold.
Before the May 2012 SBE meeting, the CDE, in collaboration with the California Comprehensive Center (CACC) at WestEd, conducted a meeting with stakeholder organizations to help advise the SBE about these issues. The Elementary and Secondary Education Act Stakeholder Meeting Summary will be provided as Attachment 1 in an Item Addendum.

Key issues that will frame our discussions about the March SBE ESEA Section 9401 Waiver proposal include:
· How can California frame an accountability system that considers academic performance over time, includes challenging yet reasonable goals, and accommodates other outcome measures as they are developed?

· How should the SEA hold LEAs accountable for supporting underperforming schools?

· What are appropriate interventions for underperforming schools? When, how, and by whom should these interventions be undertaken?

A proposed revised Waiver of Provisions of Section 1116(b) and (c) of the Elementary and Secondary Education Act, Pursuant to Section 9401 will be provided as Attachment 2 in an Item Addendum.
SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION
At its March 2012 meeting, the SBE evaluated the requirements and implications of seeking a waiver under ESEA Section 9401 and reviewed a waiver proposal to waive ESEA sections 1116(b) and (c) with the exception of sections 1116(b)(13), 1116(c)(1), 1116(c)(2), and 1116(c)(4). The proposed provisions for waiver mandate the identification of schools and LEAs for improvement, outline a set of LEA and school sanctions, and mandate set-aside expenditures for supplemental educational services (SES), choice transportation, and Title I professional development. In exchange, CDE proposed that Title I LEAs:
· Re-direct Title I funds made available by the waiver to address student needs based on student achievement and school and district program evaluation evidence
SUMMARY OF PREVIOUS (Cont.)
· Amend existing LEA and school plans to describe how reallocated funds would be used to support identified student needs, while continuing to comply with other Title I, Part A statutory and regulatory obligations
Concerns about this proposal were articulated in the Summary of Stakeholder Meeting ESEA Waiver Possibilities and Elementary Secondary Education Act – California Waiver Stakeholder Forum Presentation Slides dated March 2, 2012, as prepared by the CACC at WestEd, Web document located on the SBE Web site at http://www.cde.ca.gov/be/ag/ag/yr12/documents/mar12item07presentation.pdf.
As documented in the Summary, participants expressed support for a waiver request that would:
· Eliminate the goal that all students reach proficiency by the end of the 2013–14 school year
· Eliminate the requirement to identify schools and districts failing to meet targets as in need of improvement and the related programmatic requirements
· Grant flexibility as to how the state identifies highly qualified teachers, especially in small and rural school districts
· Allow greater flexibility in the use of ESEA funds, including the currently required set-asides for SES, choice transportation, and Title I professional development
Concern was expressed that the CDE’s March proposal to the SBE was not bold enough in describing California’s position and the many initiatives currently under way that align with ED priorities. In addition, participants felt that the proposal needed to provide more detail about how, if granted, the state-defined waiver would “increase the quality of instruction for students; and improve the academic achievement of students.” Further, participants felt that California’s state-defined waiver should:
· Emphasize that the state has adopted the Common Core State Standards and is engaged in early district implementation activities
· Point out that California is a governing member and an active participant of the SMARTER Balanced Assessment consortium
At its March 2012 meeting, the SBE took no action on Item 7.
FISCAL ANALYSIS
The LEA fiscal impact of the state-defined waiver was described in Item 7 of the SBE March 2012 Agenda, available on the SBE Meeting for March 2012 Web page at http://www.cde.ca.gov/be/ag/ag/main201203.asp.
The SEA state operations impact of a federal waiver request was described in SBE Item 4 of the SBE January 2012 Agenda, available on the SBE Meeting for January 2012 Web page at http://www.cde.ca.gov/be/ag/ag/main201201.asp.
The LEA fiscal impact of the Secretary’s full ESEA waiver package was described in Item 5 of the SBE November 2011 Agenda, available on the SBE Meeting for November 2011 Web page at http://www.cde.ca.gov/be/ag/ag/main201111.asp.
ATTACHMENT(S)

Attachment 1:
The Elementary and Secondary Education Act Stakeholder Meeting Summary will be provided in an Item Addendum.
Attachment 2:
The proposed revised Waiver of Provisions of Section 1116(b) and (c) of the Elementary and Secondary Education Act, Pursuant to Section 9401 will be provided in an Item Addendum.
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