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CALIFORNIA STATE BOARD OF EDUCATION
May 2012 AGENDA
 FORMCHECKBOX 
 General Waiver

	SUBJECT

Request by the Orange County Department of Education for a renewal of the waiver of California Education Code Section 51745.6(a) the requirement that the independent study pupil-teacher ratio shall not exceed the equivalent ratio for all other programs operated by the high school or unified school district with the largest average daily attendance of pupils in that county. The Orange County Department of Education requests continuing an independent study ratio of 35:1.
Waiver Number: 131-2-2012
	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent




	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial
The California Department of Education (CDE) recommends approval of the renewal of the Orange County Department of Education (OCDE) waiver of the independent study pupil-teacher ratio of 35:1 with the stipulation that: (1) all additional revenues generated by independent study students will be spent on services for those students; (2) the OCDE will provide an annual report of expenditures to the CDE; (3) at no time will the pupil-teacher ratio exceed 35 average daily attendance (ADA) per teacher for the two-year period of the waiver; and (4) California Education Code (EC) Section 33050(b) will not apply; therefore, the county must submit a renewal to continue this waiver two months before the waiver expires.
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The State Board of Education (SBE) approved a previous OCDE waiver request for a ratio of 35:1 in September 2010 (Waiver number 44-5-2010; approved 
September 16, 2010). The SBE has been hearing waiver requests from local educational agencies regarding the independent study pupil-teacher ratio for at least 20 years. The SBE Policy #01–03 (April 2001, http://www.cde.ca.gov/re/lr/wr/documents/independentstudy.doc) provides guidelines for waiver requests of the entire EC Section 51745.6. The guidelines include the following as an example of reasonable rationale to approve the waiver:
… if the purpose of the higher ADA-to-teacher ratio is to redirect resources to pay for other services for the direct benefit of students in independent study, such as intensive counseling service provided by appropriately credentialed staff.
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION (Cont.)


Since 2001, average class sizes in all educational settings have increased due to budget restrictions. The SBE has approved more than 100 class size waivers that have been submitted—the largest for an average of 35 students per class. 
	SUMMARY OF KEY ISSUES


The OCDE requests a renewal of the waiver of EC Section 51745.6 which, for county offices of education, provides that the pupil-teacher ratio for independent study students “shall not exceed the pupil-teacher ratio for all other educational programs operated by the high school or the unified school district with the largest ADA in the county.” 

The Orange County Alternative Education Program continues to provide extensive services for students who face severe challenges such as homelessness, substance abuse, severe behavior problems, attendance issues, and trouble with the law. In most cases, this program serves as the last resort for at-risk students, and independent study allows them to make up lost credits and obtain the counseling and guidance needed to overcome obstacles to graduation. To meet the needs of these students, the OCDE employs administrators, counselors, psychologists, nurses, and classified staff beyond the scope of the traditional independent study program. The OCDE serves approximately 15,400 students through independent study annually, with an average daily enrollment of 6,300. The daily enrollment fluctuates due to the transient nature of the program’s students who attend for varying lengths of enrollment.
This renewal request compares the OCDE pupil-teacher ratio to the Santa Ana Unified School District (SAUSD) pupil-teacher ratio of 26.2:1, as the SAUSD is the largest district in Orange County. Based on the SBE policy of allowing 10 percent above the comparison ratio, the recommended ratio for the OCDE would be 28.8:1. The OCDE is seeking a waiver which would permit a continued independent study pupil-teacher ratio of 35:1. 
The OCDE states:

Without a waiver it is not inconceivable that the students would drop out altogether if the programs are critically cut or forced to shut down. In the current year, Orange County employs 46.8 full-time equivalent staff to serve these students who do not count towards the pupil/teacher ratio. Any comparisons of the pupil/teacher ratio to the largest district in the county, Santa Ana USD (SAUSD), must take into account additional resources at SAUSD’s disposal such as Quality Education Investment Act (QEIA) and class size reduction. Additionally, this high percentage of elementary students combined with the additional resources deflates the overall district student to teacher ratio for SAUSD. OCDE has approximately 75% 9-12 students and 25% elementary for which it does not receive any additional resources aimed toward class size reduction. Lastly, at the most recent SBE hearing, SAUSD was granted nine QEIA class size reduction waivers.

	SUMMARY OF KEY ISSUES (Cont.)


The Orange County Alternative Education programs are supported through the county office of education revenue limit, which is subjected to a projected deficit factor of 22.497. The OCDE states:

To accommodate the impact of reduced funding, and maintain the

pupil/teacher ratio currently in law, the county office would be required to
continue operating a $5 million deficit, decimate needed support services, or close the program entirely. None of these options are in the best interests of the students served. With a waiver of the pupil/teacher ratio, the office can bring expenditures into balance with revenues and continue the program with a balanced reduction to teaching staff and support services.
The OCDE agrees to the condition that the pupil-teacher ratio will not exceed 35 ADA per teacher for the two-year period of the waiver (2012–13 and 2013–14). They note that the independent study model is different from seat-time classrooms, and although the roster may reflect 35:1, at no time are there 35 students with one teacher. In the independent study model, students receive 1:1 or small group instruction. 

The Educational Options, Student Support, and American Indian Education Office (EOSSAIEO) recommends approval of this waiver with the four conditions stated above. The reasons for recommending approval include the following:
· Severe budget constraints make this the only viable option for the OCDE to continue providing necessary support services for at-risk students.

· The ratio comparison to the SAUSD puts the OCDE at a disadvantage.

· The Orange County Alternative Education Program is a last resort that is helping a large number of students complete their education and graduate.

· In June 2010, the Western Association of Schools and Colleges approved the Orange County Alternative Education Program, ACCESS, for another six years.

· The only non-student items in the OCDE’s submitted budget were for allowable indirect costs.

The EOSSAIEO staff does not believe this request will set a wide precedent because this request is from a county office. District independent study pupil-teacher ratios are based on the ratios for the district’s own classroom programs. The EOSSAIEO has not received another waiver request of EC Section 51745.6(a) since the September 2010 request by the OCDE.
	SUMMARY OF KEY ISSUES (Cont.)


Because this is a general waiver, if the SBE decides to deny the waiver, it must cite one of the seven reasons in the California Education Code (EC) 33051(a). The state board shall approve any and all requests for waivers except in those cases where the board specifically finds any of the following: (1) The educational needs of the pupils are not adequately addressed. (2) The waiver affects a program that requires the existence of a schoolsite council and the schoolsite council did not approve the request. (3) The appropriate councils or advisory committees, including bilingual advisory committees, did not have an adequate opportunity to review the request and the request did not include a written summary of any objections to the request by the councils or advisory committees. (4) Pupil or school personnel protections are jeopardized. (5) Guarantees of parental involvement are jeopardized. (6) The request would substantially increase state costs. (7) The exclusive representative of employees, if any, as provided in Chapter 10.7 (commencing with Section 3540) of Division 4 of Title 1 of the Government Code, was not a participant in the development of the waiver.

Demographic Information: The OCDE Alternative Education Program serves a student population of 7,322 and is located in Costa Mesa an urban city within Orange County.
Authority for Waiver: EC Section 33050

Period of request: July 1, 2012, to June 29, 2014 
Period recommended: July 1, 2012, to June 29, 2014
Local board approval date(s): February 15, 2012
Public hearing held on date(s): February 15, 2012
Bargaining unit(s) consulted on date(s): January 24, 2012 
Name of bargaining unit/representative(s) consulted: Orange County Educators Association (OCSEA): Richard Berman, President OCSEA, Loren Myhill, Lewis Lester, Mary Jane Roberts, Mary Burton, Unit Members; California Teachers Association: Norma Potter
Position of bargaining unit(s) (choose only one): 

 FORMCHECKBOX 
  Neutral                        FORMCHECKBOX 
  Support                      FORMCHECKBOX 
  Oppose: 

Comments (if appropriate): None
Public hearing advertised by (choose one or more):

 FORMCHECKBOX 
 posting in a newspaper       FORMCHECKBOX 
 posting at each school           FORMCHECKBOX 
 other (specify)
Advisory committee(s) consulted: The county community schools, which includes all the independent study programs, in the Division of Alternative Education of Orange County Department of Education, do not receive categorical program funds that require a School Site Council or other such Councils.
	FISCAL ANALYSIS (AS APPROPRIATE)


There is no statewide financial impact from waiver approval or denial. The OCDE will continue to claim the same revenue limit for the ADA for those students they serve. The waiver approval will not increase the number of students served, and there is no increase in the revenue limit for each student served. However, if the waiver is denied the OCDE independent study program could close or lay off counselors, psychologists, nurses, and other support staff who serve these students. The elimination of the program or its services could result in a large percentage of these OCDE students dropping out of school since this “program of last resort” would no longer be available. Research studies indicate that those students who drop out rather than return to their school of residence cost additional revenues through lost wages, welfare costs, and, in many cases, law enforcement expenditures.
	ATTACHMENT(S)


Attachment 1: General Waiver Request (3 pages) (Original waiver request is signed and on file in the Waiver Office.)
CALIFORNIA DEPARTMENT OF EDUCATION

GENERAL WAIVER REQUEST







First Time Waiver:
___

GW-1 (Rev. 10-2-09) 
 http://www.cde.ca.gov/re/lr/wr/





Renewal Waiver:
 X

Send Original plus one copy to: 




Send Electronic copy in Word and 

Waiver Office, California Department of Education

back-up material to: waiver@cde.ca.gov
1430 N Street, Suite 5602
Sacramento, CA 95814

	
	CD CODE
	

	3
	0
	1
	0
	3
	0
	6

	Local educational agency:

 Orange County Department of Education     
	Contact name and Title:

Byron Fairchild

Director, Alternative Education
	Contact person’s e-mail address:

bfairchild@access.k12.ca.us

	Address:                                         (City)                              (State)                        (ZIP)

200 Kalmus Drive, Costa Mesa, CA 92628-9050

                                                                                                 
	Phone (and extension, if necessary):

 714-966-4490

Fax Number:  714-979-8310

	Period of request:  (month/day/year)

From:  July 1, 2012    To:  June 29, 2014
	Local board approval date: (Required)

February 15, 2012
	Date of public hearing:  (Required)

February 15, 2012

	LEGAL CRITERIA

	1. Under the general waiver authority of Education Code 33050-33053, the particular Education Code or California

    Code of Regulations section(s) to be waived (number):    51745.6                                  Circle One:  EC  

Topic of the waiver:  Pupil / Teacher Ratio for Independent Study

	2. If this is a renewal of a previously approved waiver, please list Waiver Number: 44-6-2010, date of SBE Approval 9/16/2010

    Renewals of waivers must be submitted two months before the active waiver expires.

	3. Collective bargaining unit information. Does the district have any employee bargaining units? __ No  X Yes   If yes, 

     please complete required information below:

    Bargaining unit(s) consulted on date(s):        January 24, 2012    

    Name of bargaining unit and representative(s) consulted:     Orange County Educators Association (OCSEA) Norma Potter,   California Teachers Association; Richard Berman, President OCSEA, Loren Myhill, Lewis Lester, Mary Jane Roberts, Mary Burton, Unit Members    

    The position(s) of the bargaining unit(s):  __  Neutral   X  Support  __ Oppose (Please specify why) 

    Comments (if appropriate):  

    

	4. Public hearing requirement:  A public hearing is not simply a board meeting, but a properly noticed public hearing held

    during a board meeting at which time the public may testify on the waiver proposal. Distribution of local board agenda does 

    not constitute notice of a public hearing. Acceptable ways to advertise include: (1) print a notice that includes the time, 

    date, location, and subject of the hearing in a newspaper of general circulation; or (2) in small school districts, post a formal 

    notice at each school and three public places in the district.

    How was the required public hearing advertised? 
    __X__ Notice in a newspaper   ___ Notice posted at each school   ___ Other: (Please specify)  

	5. Advisory committee or school site councils. Please identify the council(s) or committee that reviewed this waiver:  
        Date the committee/council reviewed the waiver request: Not Applicable
        Were there any objection(s)?  No ___    Yes ___    (If there were objections please specify)  
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	6. Education Code or California Code of Regulations section to be waived. If the request is to waive a portion of a section, type the text of the pertinent sentence of the law, or those exact phrases requested to be waived (use a strike out key). 

51745.6.  (a) The ratio of average daily attendance for independent study pupils 18 years of age or less to school district full-time equivalent certificated employees responsible for independent study, calculated as specified by the State Department of Education, shall not exceed the equivalent ratio of pupils to full-time certificated employees for all other educational programs operated by the school district. The ratio of average daily attendance for independent study pupils 18 years of age or less to county office of education full-time equivalent certificated employees responsible for independent study, to be calculated in a manner prescribed by the State Department of Education, shall not exceed the equivalent ratio of pupils to full-time certificated employees for all other educational programs operated by the high school or unified school district with the largest average daily attendance of pupils in that county. The computation of those ratios shall be performed annually by the reporting agency at the time of, and in connection with, the second principal apportionment report to the Superintendent of Public Instruction.

   (b) Only those units of average daily attendance for independent study that reflect a pupil-teacher ratio that does not exceed the ratio described in subdivision (a) shall be eligible for apportionment pursuant to Section 42238.5, for school districts, and

Section 2558, for county offices of education. Nothing in this section shall prevent a school district or county office of education from serving additional units of average daily attendance greater than the ratio described in subdivision (a), except that those additional units shall not be funded pursuant to Section 42238.5 or Section 2558.

   (c) The calculations performed for purposes of this section shall not include either of the following:

   (1) The average daily attendance generated by special education pupils enrolled in special day classes on a full-time basis, or the teachers of those classes.

   (2) The average daily attendance or teachers in necessary small schools that are eligible to receive funding pursuant to Article 4(commencing with Section 42280) of Chapter 7 of Part 24.

   (d) The pupil-teacher ratio described in subdivision (a) in a unified school district participating in the class size reduction program pursuant to Chapter 6.10 (commencing with Section 52120) may, at the school district's option, be calculated separately for kindergarten and grades 1 to 6, inclusive, and for grades 7 to 12, inclusive.

   (e) The pupils-to-certificated-employee ratio described in subdivision (a) may, in a charter school, be calculated by using a fixed pupils-to-certificated-employee ratio of 25 to one, or by being a ratio of less than 25 pupils per certificated employee. All charter school pupils, regardless of age, shall be included in pupil-to-certificated-employee ratio calculations.



	7. Desired outcome/rationale. Describe briefly the circumstances that brought about the request and why the waiver is necessary to achieve improved student performance and/or streamline or facilitate local agency operations. If more space is needed, please attach additional pages.

Orange County Alternative Education programs are supported through the county office of education revenue limit, which is now subject to a projected deficit factor of 22.497.  In light of these budget constraints the Orange County Department of Education is requesting a renewal of its waiver of the pupil/teacher ratio requirement for independent study, with the condition that the pupil/teacher ratio not exceed 35 ADA per teacher for the two-year period 2012-13 and 2013-14.  It bears noting that Independent Study is very different than seat time classrooms and although the roster may reflect 35:1 at no time are there 35 students at any one time. Teachers are working one on one or in some circumstances in small group settings.

The Orange County Alternative Education program provides services to students who have severe needs and face critical challenges.  These are students who are homeless, have substance abuse problems, have behavioral concerns and/or attendance problems, have been in trouble with the law, or frequently have experienced some combination of these problems.  In most cases this program is a student’s last viable option.  To meet these needs, the county office currently employs administrators, counselors, psychologists, nurses and classified staff beyond the scope of the traditional independent study program.  Without a waiver it is not inconceivable that the students would drop out altogether if the programs are critically cut or forced to shut down.  In the current year, Orange County employs 46.8 full-time equivalent staff to serve these students who do not count towards the pupil/teacher ratio.  Any comparisons of the pupil/teacher ratio to the largest district in the county, Santa Ana USD (SAUSD), must take into account additional resources at SAUSD’s disposal such as Quality Education Investment Act (QEIA) funding, Economic Impact Aid (EIA) and class size reduction.  Additionally, this high percentage of elementary students combined with the additional resources deflates the overall district student to teacher ratio for SAUSD.  OCDE has approximately 75% 9-12 students and 25% elementary for which it does not receive any additional resources aimed toward class size reduction.  Lastly, at the most recent SBE hearing, SAUSD was granted nine QEIA class size reduction waivers.

       Continued…See Attachment
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	Desired outcome/rationale. 

Continued from Section Seven:

To accommodate the impact of reduced funding, and maintain the pupil/teacher ratio currently in law, the county office would be required to continue operating a $5 million deficit, decimate needed support services, or close the program entirely.  None of these options are in the best interests of the students served.  With a waiver of the pupil/teacher ratio, the office can bring expenditures into balance with revenues and continue the program with a balanced reduction to teaching staff and support services.



	8. Demographic Information: 

Orange County Department of Education, Alternative Education Program has a student population of 7,322 and is located in an urban city within Orange County.



	Is this waiver associated with an apportionment related audit penalty? (per EC 41344)    No  FORMCHECKBOX 
    

(If yes, please attach explanation or copy of audit finding)

Has there been a Categorical Program Monitoring (CPM) finding on this issue? No  FORMCHECKBOX 
     

(If yes, please attach explanation or copy of CPM  finding)                                                                                                                                                                                                      

	District or County Certification – I hereby certify that the information provided on this application is correct and complete.



	Signature of Superintendent or Designee:


	Title:


	Date:



	FOR CALIFORNIA DEPARTMENT OF EDUCATION USE ONLY

	Staff Name (type or print):


	Staff Signature:


	Date:



	Unit Manager (type or print):


	Unit Manager Signature:

 
	Date:



	Division Director (type or print):


	Division Director Signature:

 
	Date:



	Deputy (type or print):


	Deputy Signature:


	Date:
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