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CALIFORNIA STATE BOARD OF EDUCATION
November 2012 AGENDA
 FORMCHECKBOX 
 General Waiver

	SUBJECT

Request by Saddleback Valley Unified School District to waive portions of California Education Code sections 17466, 17472, and 17475, all of 17473 and 17474, specific statutory provisions for the lease of surplus property. 
Waiver Numbers: 13-7-2012, 14-7-2012, and 15-7-2012
	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent




	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial
The California Department of Education recommends approval with the following condition, that the proposals the governing board determines to be most desirable shall be selected within 30 to 60 days of the public meeting when the proposals are received, and the reasons for those determinations shall be discussed in public session and included in the minutes of the meeting. 
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The State Board of Education has approved all previous waivers regarding the bidding process and the sale or lease of surplus property. The district is requesting to waive similar provisions for the lease of surplus property. 
This district meets the criteria for the SBE Streamlined Waiver Policy, available at http://www.cde.ca.gov/re/lr/wr/documents/sbestreamlined.doc, achieving an Academic Performance Index (API) of 800 or above in the current scoring cycle. Therefore this waiver has been scheduled for the consent calendar. Saddleback Valley Unified School District has a 2010 API 860.
	SUMMARY OF KEY ISSUES


Under the provisions of EC sections 33050 through 33053, the district requests that specific portions of the EC relating to the lease of district property be waived. The district states that waiving these sections will allow the district to maximize its return on the lease of the properties to the greatest extent possible. The district states the bid process does not allow the district to take advantage of the potential of the property and is requesting that the requirement of sealed proposals and the oral bidding process be waived allowing the district to determine what constitutes the most “desirable” bid and set their own terms and conditions of the lease of the surplus property.  
Currently the three properties are leased pursuant to EC Section 17477, which allows districts, after following the statutory requirements and not receiving an acceptable bid, to lease the property for up to three years. The district will work to develop a strategic plan for advertising and marketing the properties in order to solicit proposals from potential leasees.

Because this is a general waiver, if the SBE decides to deny the waiver, it must cite one of the seven reasons in EC 33051(a), available at http://www.leginfo.ca.gov/cgi-bin/displaycode?section=edc&group=33001-34000&file=33050-33053 .
	FISCAL ANALYSIS (AS APPROPRIATE)


The flexibility in property disposition requested herein will allow the district to maximize revenue. There is no fiscal impact. 
	ATTACHMENT(S)


Attachment 1: Summary Table (3 pages)

Attachment 2: General Waiver Request 13-7-2012 Aliso Elementary School Site 
                       (5 pages) (Original waiver request is signed and on file in the Waiver 
                       Office.)

Attachment 3: General Waiver Request 14-7-2012 O’Neill Elementary School Site 
                       (5 pages) (Original waiver request is signed and on file in the Waiver 
                       Office.)
Attachment 4: General Waiver Request District 15-7-2012 Warehouse Site (5 pages)

  (Original waiver request is signed and on file in the Waiver Office.)
	
	SUMMARY TABLE

	Waiver Number
	School District 
	Property
	Period of Request
	Local Board Approval Date
	Public Hearing Date
	Bargaining Unit Consulted – Date
	Position of Bargaining Unit
	Advisory Committee Consulted – Date
	Streamlined Waiver Policy 

	13-7-2012
	Saddleback Valley Unified
	Aliso Elementary
	Requested:

5/10/2012 – 5/10/2013
Recommended:

5/10/2012 – 5/10/2013

	7/10/2012
	7/10/2012
	California School Employees Association (CSEA) - 6/8/2012

Saddleback Valley Pupil Services Association (SVPSA) -

6/8/2012

Saddleback Valley Management Team Association (SVMTA) - 

6/13/2012

Saddleback Valley Educators Association (SVEA) -
6/1/2012

	CSEA – Support
SVPSA – Support

SVMTA – Support

SVEA – Support 
	7/11 Advisory Committee 
6/27/2012
	Yes – 860

	14-7-2012
	Saddleback Valley Unified
	O’Neill Elementary 
	Requested:

5/10/2012 – 5/10/2013
Recommended:

5/10/2012 – 5/10/2013

	7/10/2012
	7/10/2012
	California School Employees Association (CSEA) - 6/8/2012

Saddleback Valley Pupil Services Association (SVPSA) -

6/8/2012

Saddleback Valley Management Team Association (SVMTA) - 

6/13/2012

Saddleback Valley Educators Association (SVEA) -

6/1/2012


	CSEA – Support

SVPSA – Support

SVMTA – Support

SVEA – Support
	7/11 Advisory Committee 
6/27/2012
	Yes - 860

	15-7-2012
	Saddleback Valley Unified
	District Warehouse
	Requested:

5/10/2012 – 5/10/2013
Recommended:

5/10/2012 – 5/10/2013
	7/10/2012
	7/10/2012
	California School Employees Association (CSEA) - 6/8/2012

Saddleback Valley Pupil Services Association (SVPSA) -

6/8/2012

Saddleback Valley Management Team Association (SVMTA) - 

6/13/2012

Saddleback Valley Educators Association (SVEA) -

6/1/2012


	CSEA – Support

SVPSA – Support

SVMTA – Support

SVEA – Support
	7/11 Advisory Committee 
6/27/2012
	Yes - 860


CALIFORNIA DEPARTMENT OF EDUCATION

GENERAL WAIVER REQUEST




           First Time Waiver:
 --X-
GW-1 (Rev. 10-2-09)      http://www.cde.ca.gov/re/lr/wr/
Renewal Waiver:
___

Send Original plus one copy to: 




Send Electronic copy in Word and 
Waiver Office, California Department of Education

back-up material to: waiver@cde.ca.gov
1430 N Street, Suite 5602
Sacramento, CA 95814

	
	CD CODE
	

	3
	0
	7
	3
	6
	3
	5

	Local educational agency:

Saddleback Valley Unified School District     
	Contact name and Title:

Jeff Starr, Director of Business Services
	Contact person’s e-mail address:

Jeffrey.Starr@svusd.org

	Address:                                         (City)                              (State)                        (ZIP)

25631 Peter Hartman Way              Mission Viejo                         CA                   92691
	Phone (and extension, if necessary):

 (949) 580-3335

Fax Number:  (949) 454-1039

	Period of request:  (month/day/year)

From:     5/10/12      To:    5/10/13   
	Local board approval date: (Required)

7/10/12
	Date of public hearing:  (Required)

7/10/12

	LEGAL CRITERIA

	1. Under the general waiver authority of Education Code 33050-33053, the particular Education Code or California

    Code of Regulations section(s) to be waived (number): 17466, 17472, 17473, 17474 and 17475  Circle One:  EC  or  CCR

   Topic of the waiver:  Public Bid Auction Requirement

	2. If this is a renewal of a previously approved waiver, please list Waiver Number:   _N/A_  and date of SBE Approval_____ 

    Renewals of waivers must be submitted two months before the active waiver expires.

	3. Collective bargaining unit information. Does the district have any employee bargaining units? __ No   X Yes   If yes, 

     please complete required information below:

    Bargaining unit(s) consulted on date(s):   CSEA – 6/8/12, SVPSA – 6/8/12, SVMTA – 6/13/12, SVEA – 6/19/12         

    Name of bargaining unit and representative(s) consulted:      CSEA – Amanda Vega De Garcia ,  SVPSA – Lauren   

    Whittaker,  SVMTA – Rick Jameson, SVEA – Daniel Moon    

    The position(s) of the bargaining unit(s):  __  Neutral   _X_ Support  __ Oppose (Please specify why) 

    Comments (if appropriate):  

    

	4. Public hearing requirement:  A public hearing is not simply a board meeting, but a properly noticed public hearing held

    during a board meeting at which time the public may testify on the waiver proposal. Distribution of local board agenda does 

    not constitute notice of a public hearing. Acceptable ways to advertise include: (1) print a notice that includes the time, 

    date, location, and subject of the hearing in a newspaper of general circulation; or (2) in small school districts, post a formal 

    notice at each school and three public places in the district.

    How was the required public hearing advertised?

    _X__ Notice in a newspaper   _X_ Notice posted at each school   _X__ Other: (Please specify)  Noticed per Brown Act

	5. Advisory committee or school site councils. Please identify the council(s) or committee that reviewed this waiver:  
7/11 Advisory Committee
        Date the committee/council reviewed the waiver request: 6/27/12

        Were there any objection(s)?  No _X_     Yes ___    (If there were objections please specify)  N/A


CALIFORNIA DEPARTMENT OF EDUCATION

GENERAL WAIVER REQUEST

GW-1 (10-2-09)
	6. Education Code or California Code of Regulations section to be waived. If the request is to waive a portion of a section, type the text of the pertinent sentence of the law, or those exact phrases requested to be waived (use a strike out key). 

Please See Attachment “A”


	7. Desired outcome/rationale. Describe briefly the circumstances that brought about the request and why the waiver is necessary to achieve improved student performance and/or streamline or facilitate local agency operations. If more space is needed, please attach additional pages.

       Please See Attachment “B”


	8. Demographic Information: 

Aliso Elementary Site has a student population of 350 and is located in the city of Lake Forest in Orange County.



	Is this waiver associated with an apportionment related audit penalty? (per EC 41344)    No  FORMCHECKBOX 
    Yes  FORMCHECKBOX 
 

(If yes, please attach explanation or copy of audit finding)

Has there been a Categorical Program Monitoring (CPM) finding on this issue? No  FORMCHECKBOX 
     Yes  FORMCHECKBOX 
 

(If yes, please attach explanation or copy of CPM  finding)                                                                                                                                                                                                      

	District or County Certification – I hereby certify that the information provided on this application is correct and complete.



	Signature of Superintendent or Designee:


	Title:

Director of Business Services
	Date:



	FOR CALIFORNIA DEPARTMENT OF EDUCATION USE ONLY

	Staff Name (type or print):


	Staff Signature:


	Date:



	Unit Manager (type or print):


	Unit Manager Signature:

 
	Date:



	Division Director (type or print):


	Division Director Signature:

 
	Date:



	Deputy (type or print):


	Deputy Signature:


	Date:




Attachment A

The Saddleback Valley Unified School District desires to waive the following sections and portions of the Education Code lined out below:

EC 17466.  Before ordering the sale or lease of any property the governing board, in a regular open meeting, by a two-thirds vote of all its members, shall adopt a resolution, declaring its intention to sell or lease the property, as the case may be. The resolution shall describe the property proposed to be sold or leased in such manner as to identify it.  and shall specify the minimum price or rental and the terms upon which it will be sold or leased and the commission, or rate thereof, if any, which the board will pay to a licensed real estate broker out of the minimum price or rental.  The resolution shall fix a time not less than three weeks thereafter for a public meeting of the governing board to be held at its regular place of meeting, at which sealed proposals to purchase or lease will be received and considered.

EC 17472.  At the time and place fixed in the resolution for the meeting of the governing body, all sealed proposals which have been received shall, in public session, be opened, examined, and declared by the board. Of the proposals submitted which conform to all terms and conditions specified in the resolution of intention to sell or to lease and which are made by responsible bidders, the proposal is the highest, after deducting therefrom the commission, if any, to be paid a licensed real estate broker in connection therewith,shall be finally accepted, unless a higher oral bid is accepted or the board rejects all bids.

EC 17473.  Before accepting any written proposal, the board shall call  for oral bids. If, upon the call for oral bidding, any responsible person offers to purchase the property or to lease the property, as the case may be, upon the terms and conditions specified in the  resolution, for a price or rental exceeding by at least 5 percent, the highest written proposal, after deducting the commission, if any,

to be paid a licensed real estate broker in connection therewith, then the oral bid which is the highest after deducting any commission to be paid a licensed real estate broker, in connection therewith, which is made by a responsible person, shall be finally accepted. Final acceptance shall not be made, however, until the oral bid is reduced to writing and signed by the offeror.

EC 17474.  In the event of a sale on a higher oral bid to a purchaser procured by a licensed real estate broker, other than the broker who submitted the highest written proposal, and who is qualified as provided in Section 17468 of this code, the board shall allow a commission on the full amount for which the sale is confirmed.

One-half of the commission on the amount of the highest written proposal shall be paid to the broker who submitted it, and the balance of the commission on the purchase price to the broker who procured the purchaser to whom the sale was confirmed.

EC 17475.  The final acceptance by the governing body may be made either at the same session or at any adjourned session of the same board meeting held within 60 days next following.

Attachment B

7. Desired Outcome/ Rationale

The Saddleback Valley Unified School District desires to have the requested Education Code sections waived because the waiver of these sections will allow the District to maximize its return on the lease of the Property to the greatest extent possible.  The District anticipates that the location and certain qualities of the Property will make it extremely attractive to potential lessees; however, the District’s past experience with a public auction indicates that such a process will not allow the District to take advantage of the potential of the Property.  Thus, the District would like to lease the Property via an alternative process.

The Property

The District owns approximately 8.15 acres of land located at 22882 Loumont Drive, Lake Forest, California 92630 (“Property”).  The Property was formerly a school site known as the District’s Aliso Elementary School.  The Property is currently improved with classroom and administration buildings, as well as field areas.

A map depiction of the Property is attached.

Previous Bid Auctions

On May 10, 2011 the District adopted and approved a resolution approving the District’s Advisory Committee’s recommendations to lease the Property, declaring the Property surplus, and authorizing the offer of the entire Property for lease pursuant to California law.  The District offered the entire Property for lease to public agencies pursuant to the surplus property procedures set forth in Education Code sections 17464-17465 and 17485 et seq. and to public benefit non-profit organizations pursuant to Education Code section 17464.

After concluding all required negotiation and notice periods with applicable agencies and organizations, completing title analyses, complying with posting and publication requirements, and preparing and disseminating bid package documents, the District conducted a public bid hearing for the lease of the Property on October 24, 2011.  Despite the District’s efforts, the District received no written bids or oral bids.  No bidders even attended the bid hearing.  The public bid procedure did not attract any meaningful interest in the Property.

Therefore, despite good faith efforts, the District was not able to lease the Property under the surplus property bid procedures set forth in Education Code section 17466 et seq.  Following the unsuccessful bid, the District was able to lease the Property pursuant to Education Code section 17477, which allows districts, after following the statutory requirements and not receiving an acceptable bid, to lease the property for up to three years.

Proposed Process for Leasing the Property

The District desires to be able to offer the Property directly to the current lessee.  Based on the District’s recent interactions with the current lessee, the District feels that it could successfully negotiate a lease with the current lessee for a term longer than three years.  In the event that the District is unable to negotiate a longer term lease with the lessee, or the lessee does not desire to extend it current lease, then the District would like to lease the property through a Request for Proposals.  Based on previous experience, consultations with experts, and on its knowledge of the surrounding community, the District has concluded that offering the Property for lease through a Request for Proposals, followed by further negotiations, will allow more flexibility and produce a better outcome.   

In the current real estate market climate, a bid auction scenario is not able to attract serious and capable lessees to this Property.  The District’s previous experience with a lack of interest from bidders has shown the District that it needs the ability to be flexible and work with potential lessees to create a valuable package.  A waiver from the surplus property bid auction requirements will allow the District to do this.  The District will work to develop a strategic plan for advertising and marketing the Property in order to solicit proposals from potential lessees interested in the Property.  

Conclusion

The lease of the Property will allow the District to continue to provide a high-quality educational experience for its students.  The District will work closely with legal counsel to ensure that the process by which the Property is leased is fair and open.  As indicated above, such a process will produce a better result than a second attempt at a bid auction for both the District and the community.
CALIFORNIA DEPARTMENT OF EDUCATION

GENERAL WAIVER REQUEST
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GW-1 (Rev. 10-2-09)        http://www.cde.ca.gov/re/lr/wr/                    Renewal Waiver:
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Send Original plus one copy to: 




Send Electronic copy in Word and 
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	CD CODE
	

	3
	0
	7
	3
	6
	3
	5

	Local educational agency:

Saddleback Valley Unified School District     
	Contact name and Title:

Jeff Starr, Director of Business Services
	Contact person’s e-mail address:

Jeffrey.Starr@svusd.org

	Address:                                         (City)                              (State)                        (ZIP)

25631 Peter Hartman Way              Mission Viejo                         CA                   92691
	Phone (and extension, if necessary):

 (949) 580-3335

Fax Number:  (949) 454-1039

	Period of request:  (month/day/year)

From:     5/10/12      To:    5/10/13   
	Local board approval date: (Required)

7/10/12
	Date of public hearing:  (Required)

7/10/12

	LEGAL CRITERIA

	1. Under the general waiver authority of Education Code 33050-33053, the particular Education Code or California

    Code of Regulations section(s) to be waived (number): 17466, 17472, 17473, 17474 and 17475  Circle One:  EC  or  CCR

   Topic of the waiver:  Public Bid Auction Requirement

	2. If this is a renewal of a previously approved waiver, please list Waiver Number:   _N/A_  and date of SBE Approval_____ 

    Renewals of waivers must be submitted two months before the active waiver expires.

	3. Collective bargaining unit information. Does the district have any employee bargaining units? __ No   X Yes   If yes, 

     please complete required information below:

    Bargaining unit(s) consulted on date(s):   CSEA – 6/8/12, SVPSA – 6/8/12, SVMTA – 6/13/12, SVEA – 6/19/12         

    Name of bargaining unit and representative(s) consulted:      CSEA – Amanda Vega De Garcia ,  SVPSA – Lauren   

    Whittaker,  SVMTA – Rick Jameson, SVEA – Daniel Moon    

    The position(s) of the bargaining unit(s):  __  Neutral   _X_ Support  __ Oppose (Please specify why) 

    Comments (if appropriate):  

    

	4. Public hearing requirement:  A public hearing is not simply a board meeting, but a properly noticed public hearing held

    during a board meeting at which time the public may testify on the waiver proposal. Distribution of local board agenda does 

    not constitute notice of a public hearing. Acceptable ways to advertise include: (1) print a notice that includes the time, 

    date, location, and subject of the hearing in a newspaper of general circulation; or (2) in small school districts, post a formal 

    notice at each school and three public places in the district.

    How was the required public hearing advertised?

    _X__ Notice in a newspaper   _X_ Notice posted at each school   _X__ Other: (Please specify)  Noticed per Brown Act

	9. Advisory committee or school site councils. Please identify the council(s) or committee that reviewed this waiver:  
7/11 Advisory Committee
        Date the committee/council reviewed the waiver request: 6/27/12

        Were there any objection(s)?  No _X_     Yes ___    (If there were objections please specify)  N/A


CALIFORNIA DEPARTMENT OF EDUCATION

GENERAL WAIVER REQUEST

GW-1 (10-2-09)
	10. Education Code or California Code of Regulations section to be waived. If the request is to waive a portion of a section, type the text of the pertinent sentence of the law, or those exact phrases requested to be waived (use a strike out key). 

Please See Attachment “A”


	11. Desired outcome/rationale. Describe briefly the circumstances that brought about the request and why the waiver is necessary to achieve improved student performance and/or streamline or facilitate local agency operations. If more space is needed, please attach additional pages.

       Please See Attachment “B”


	12. Demographic Information: 

O’Neill Elementary Site has a student population of 400 and is located in the city of Mission Viejo in Orange County.



	Is this waiver associated with an apportionment related audit penalty? (per EC 41344)    No  FORMCHECKBOX 
    Yes  FORMCHECKBOX 
 

(If yes, please attach explanation or copy of audit finding)

Has there been a Categorical Program Monitoring (CPM) finding on this issue? No  FORMCHECKBOX 
     Yes  FORMCHECKBOX 
 

(If yes, please attach explanation or copy of CPM  finding)                                                                                                                                                                                                      

	District or County Certification – I hereby certify that the information provided on this application is correct and complete.



	Signature of Superintendent or Designee:


	Title:

Director of Business Services
	Date:



	FOR CALIFORNIA DEPARTMENT OF EDUCATION USE ONLY

	Staff Name (type or print):


	Staff Signature:


	Date:



	Unit Manager (type or print):


	Unit Manager Signature:

 
	Date:



	Division Director (type or print):


	Division Director Signature:

 
	Date:



	Deputy (type or print):


	Deputy Signature:


	Date:




Attachment A

The Saddleback Valley Unified School District desires to waive the following sections and portions of the Education Code lined out below:

EC 17466.  Before ordering the sale or lease of any property the governing board, in a regular open meeting, by a two-thirds vote of all its members, shall adopt a resolution, declaring its intention to sell or lease the property, as the case may be. The resolution shall describe the property proposed to be sold or leased in such manner as to identify it.  and shall specify the minimum price or rental and the terms upon which it will be sold or leased and the commission, or rate thereof, if any, which the board will pay to a licensed real estate broker out of the minimum price or rental.  The resolution shall fix a time not less than three weeks thereafter for a public meeting of the governing board to be held at its regular place of meeting, at which sealed proposals to purchase or lease will be received and considered.

EC 17472.  At the time and place fixed in the resolution for the meeting of the governing body, all sealed proposals which have been received shall, in public session, be opened, examined, and declared by the board. Of the proposals submitted which conform to all terms and conditions specified in the resolution of intention to sell or to lease and which are made by responsible bidders, the proposal is the highest, after deducting therefrom the commission, if any, to be paid a licensed real estate broker in connection therewith,shall be finally accepted, unless a higher oral bid is accepted or the board rejects all bids.

EC 17473.  Before accepting any written proposal, the board shall call  for oral bids. If, upon the call for oral bidding, any responsible person offers to purchase the property or to lease the property, as the case may be, upon the terms and conditions specified in the  resolution, for a price or rental exceeding by at least 5 percent, the highest written proposal, after deducting the commission, if any,

to be paid a licensed real estate broker in connection therewith, then the oral bid which is the highest after deducting any commission to be paid a licensed real estate broker, in connection therewith, which is made by a responsible person, shall be finally accepted. Final acceptance shall not be made, however, until the oral bid is reduced to writing and signed by the offeror.

EC 17474.  In the event of a sale on a higher oral bid to a purchaser procured by a licensed real estate broker, other than the broker who submitted the highest written proposal, and who is qualified as provided in Section 17468 of this code, the board shall allow a commission on the full amount for which the sale is confirmed.

One-half of the commission on the amount of the highest written proposal shall be paid to the broker who submitted it, and the balance of the commission on the purchase price to the broker who procured the purchaser to whom the sale was confirmed.

EC 17475.  The final acceptance by the governing body may be made either at the same session or at any adjourned session of the same board meeting held within 60 days next following.

Attachment B

7. Desired Outcome/ Rationale

The Saddleback Valley Unified School District desires to have the requested Education Code sections waived because the waiver of these sections will allow the District to maximize its return on the lease of the Property to the greatest extent possible.  The District anticipates that the location and certain qualities of the Property will make it extremely attractive to potential lessees; however, the District’s past experience with a public auction indicates that such a process will not allow the District to take advantage of the potential of the Property.  Thus, the District would like to lease the Property via an alternative process.

The Property

The District owns approximately 7.4 acres of land located at 24701 San Doval Lane, Mission Viejo, California 92691 (“Property”).  The Property was formerly a school site known as the District’s O’Neill Elementary School.  The Property is currently improved with classroom and administration buildings, as well as field areas.

A map depiction of the Property is attached.

Previous Bid Auctions

On May 10, 2011 the District adopted and approved a resolution approving the District’s Advisory Committee’s recommendations to lease the Property, declaring the Property surplus, and authorizing the offer of the entire Property for lease pursuant to California law.  The District offered the entire Property for lease to public agencies pursuant to the surplus property procedures set forth in Education Code sections 17464-17465 and 17485 et seq. and to public benefit non-profit organizations pursuant to Education Code section 17464.

After concluding all required negotiation and notice periods with applicable agencies and organizations, completing title analyses, complying with posting and publication requirements, and preparing and disseminating bid package documents, the District conducted a public bid hearing for the lease of the Property on November 3, 2011.  Despite the District’s efforts, the District received only one written bid and no oral bids.  The written bid was a counteroffer and did not meet the terms that the District desires for this lease and the District’s Board rejected the counteroffer.  The public bid procedure did not attract any meaningful interest in the Property.

Therefore, despite good faith efforts, the District was not able to lease the Property under the surplus property bid procedures set forth in Education Code section 17466 et seq.  Following the unsuccessful bid, the District was able to lease the Property pursuant to Education Code section 17477, which allows districts, after following the statutory requirements and not receiving an acceptable bid, to lease the property for up to three years.

Proposed Process for Leasing the Property

The District desires to be able to offer the Property directly to the current lessee.  Based on the District’s recent interactions with the current lessee, the District feels that it could successfully negotiate a lease with the current lessee for a term longer than three years.  In the event that the District is unable to negotiate a longer term lease with the lessee, or the lessee does not desire to extend it current lease, then the District would like to lease the property through a Request for Proposals.  Based on previous experience, consultations with experts, and on its knowledge of the surrounding community, the District has concluded that offering the Property for lease through a Request for Proposals, followed by further negotiations, will allow more flexibility and produce a better outcome.   

In the current real estate market climate, a bid auction scenario is not able to attract serious and capable lessees to this Property.  The District’s previous experience with a lack of interest from bidders has shown the District that it needs the ability to be flexible and work with potential lessees to create a valuable package.  A waiver from the surplus property bid auction requirements will allow the District to do this.  The District will work to develop a strategic plan for advertising and marketing the Property in order to solicit proposals from potential lessees interested in the Property.  

Conclusion

The lease of the Property will allow the District to continue to provide a high-quality educational experience for its students.  The District will work closely with legal counsel to ensure that the process by which the Property is leased is fair and open.  As indicated above, such a process will produce a better result than a second attempt at a bid auction for both the District and the community.
CALIFORNIA DEPARTMENT OF EDUCATION

GENERAL WAIVER REQUEST




            First Time Waiver:
 --X-
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Send Electronic copy in Word a


Waiver Office, California Department of Education

back-up material to: waiver@cde.ca.gov
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Sacramento, CA 95814

	
	CD CODE
	

	3
	0
	7
	3
	6
	3
	5

	Local educational agency:

Saddleback Valley Unified School District     
	Contact name and Title:

Jeff Starr, Director of Business Services
	Contact person’s e-mail address:

Jeffrey.Starr@svusd.org

	Address:                                         (City)                              (State)                        (ZIP)

25631 Peter Hartman Way              Mission Viejo                         CA                   92691
	Phone (and extension, if necessary):

 (949) 580-3335

Fax Number:  (949) 454-1039

	Period of request:  (month/day/year)

From:     5/10/12      To:    5/10/13   
	Local board approval date: (Required)

7/10/12
	Date of public hearing:  (Required)

7/10/12

	LEGAL CRITERIA

	1. Under the general waiver authority of Education Code 33050-33053, the particular Education Code or California

    Code of Regulations section(s) to be waived (number): 17466, 17472, 17473, 17474 and 17475  Circle One:  EC  or  CCR

   Topic of the waiver:  Public Bid Auction Requirement

	2. If this is a renewal of a previously approved waiver, please list Waiver Number:   _N/A_  and date of SBE Approval_____ 

    Renewals of waivers must be submitted two months before the active waiver expires.

	3. Collective bargaining unit information. Does the district have any employee bargaining units? __ No   X Yes   If yes, 

     please complete required information below:

    Bargaining unit(s) consulted on date(s):   CSEA – 6/8/12, SVPSA – 6/8/12, SVMTA – 6/13/12, SVEA – 6/19/12         

    Name of bargaining unit and representative(s) consulted:      CSEA – Amanda Vega De Garcia ,  SVPSA – Lauren   

    Whittaker,  SVMTA – Rick Jameson, SVEA – Daniel Moon    

    The position(s) of the bargaining unit(s):  __  Neutral   _X_ Support  __ Oppose (Please specify why) 

    Comments (if appropriate):  

    

	4. Public hearing requirement:  A public hearing is not simply a board meeting, but a properly noticed public hearing held

    during a board meeting at which time the public may testify on the waiver proposal. Distribution of local board agenda does 

    not constitute notice of a public hearing. Acceptable ways to advertise include: (1) print a notice that includes the time, 

    date, location, and subject of the hearing in a newspaper of general circulation; or (2) in small school districts, post a formal 

    notice at each school and three public places in the district.

    How was the required public hearing advertised?

    _X__ Notice in a newspaper   _X_ Notice posted at each school   _X__ Other: (Please specify)  Noticed per Brown Act

	13. Advisory committee or school site councils. Please identify the council(s) or committee that reviewed this waiver:  
7/11 Advisory Committee
        Date the committee/council reviewed the waiver request: 6/27/12

        Were there any objection(s)?  No _X_     Yes ___    (If there were objections please specify)  N/A
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	14. Education Code or California Code of Regulations section to be waived. If the request is to waive a portion of a section, type the text of the pertinent sentence of the law, or those exact phrases requested to be waived (use a strike out key). 

Please See Attachment “A”


	15. Desired outcome/rationale. Describe briefly the circumstances that brought about the request and why the waiver is necessary to achieve improved student performance and/or streamline or facilitate local agency operations. If more space is needed, please attach additional pages.

       Please See Attachment “B”


	16. Demographic Information: 

Redistribution Warehouse Site has no student population is located in the city of Mission Viejo in Orange County.



	Is this waiver associated with an apportionment related audit penalty? (per EC 41344)    No  FORMCHECKBOX 
    Yes  FORMCHECKBOX 
 

(If yes, please attach explanation or copy of audit finding)

Has there been a Categorical Program Monitoring (CPM) finding on this issue? No  FORMCHECKBOX 
     Yes  FORMCHECKBOX 
 

(If yes, please attach explanation or copy of CPM  finding)                                                                                                                                                                                                      

	District or County Certification – I hereby certify that the information provided on this application is correct and complete.



	Signature of Superintendent or Designee:


	Title:

Director of Business Services
	Date:



	FOR CALIFORNIA DEPARTMENT OF EDUCATION USE ONLY

	Staff Name (type or print):


	Staff Signature:


	Date:



	Unit Manager (type or print):


	Unit Manager Signature:

 
	Date:



	Division Director (type or print):


	Division Director Signature:

 
	Date:



	Deputy (type or print):


	Deputy Signature:


	Date:




Attachment A

The Saddleback Valley Unified School District desires to waive the following sections and portions of the Education Code lined out below:

EC 17466.  Before ordering the sale or lease of any property the governing board, in a regular open meeting, by a two-thirds vote of all its members, shall adopt a resolution, declaring its intention to sell or lease the property, as the case may be. The resolution shall describe the property proposed to be sold or leased in such manner as to identify.  and shall specify the minimum price or rental and the terms upon which it will be sold or leased and the commission, or rate thereof, if any, which the board will pay to a licensed real estate broker out of the minimum price or rental.  The resolution shall fix a time not less than three weeks thereafter for a public meeting of the governing board to be held at its regular place of meeting, at which sealed proposals to purchase or lease will be received and considered.

EC 17472.  At the time and place fixed in the resolution for the meeting of the governing body, all sealed proposals which have been received shall, in public session, be opened, examined, and declared by the board. Of the proposals submitted which conform to all terms and conditions specified in the resolution of intention to sell or to lease and which are made by responsible bidders, the proposal is the highest, after deducting therefrom the commission, if any, to be paid a licensed real estate broker in connection therewith,shall be finally accepted, unless a higher oral bid is accepted or the board rejects all bids.

EC 17473.  Before accepting any written proposal, the board shall call  for oral bids. If, upon the call for oral bidding, any responsible person offers to purchase the property or to lease the property, as the case may be, upon the terms and conditions specified in the  resolution, for a price or rental exceeding by at least 5 percent, the highest written proposal, after deducting the commission, if any,

to be paid a licensed real estate broker in connection therewith, then the oral bid which is the highest after deducting any commission to be paid a licensed real estate broker, in connection therewith, which is made by a responsible person, shall be finally accepted. Final acceptance shall not be made, however, until the oral bid is reduced to writing and signed by the offeror.

EC 17474.  In the event of a sale on a higher oral bid to a purchaser procured by a licensed real estate broker, other than the broker who submitted the highest written proposal, and who is qualified as provided in Section 17468 of this code, the board shall allow a commission on the full amount for which the sale is confirmed.

One-half of the commission on the amount of the highest written proposal shall be paid to the broker who submitted it, and the balance of the commission on the purchase price to the broker who procured the purchaser to whom the sale was confirmed.

EC 17475.  The final acceptance by the governing body may be made either at the same session or at any adjourned session of the same board meeting held within 60 days next following.

Attachment B

7. Desired Outcome/ Rationale

The Saddleback Valley Unified School District desires to have the requested Education Code sections waived because the waiver of these sections will allow the District to maximize its return on the lease of the Property to the greatest extent possible.  The District anticipates that the location and certain qualities of the Property will make it extremely attractive to potential lessees; however, the District’s past experience with a public auction indicates that such a process will not allow the District to take advantage of the potential of the Property.  Thus, the District would like to lease the Property via an alternative process.

The Property

The District owns approximately 1.58 acres of land located at 23602 Via Fabricante, Mission Viejo, California 92691 (“Property”).  The Property was formerly a District warehouse site known as the Warehouse Property.  The Property is currently improved with warehouse buildings.

A map depiction of the Property is attached.

Previous Bid Auctions

On May 10, 2011 the District adopted and approved a resolution approving the District’s Advisory Committee’s recommendations to lease the Property, declaring the Property surplus, and authorizing the offer of the entire Property for lease pursuant to California law.  The District offered the entire Property for lease to public agencies pursuant to the surplus property procedures set forth in Education Code sections 17464-17465 and 17485 et seq. and to public benefit non-profit organizations pursuant to Education Code section 17464.

After concluding all required negotiation and notice periods with applicable agencies and organizations, completing title analyses, complying with posting and publication requirements, and preparing and disseminating bid package documents, the District conducted a public bid hearing for the lease of the Property on October 24, 2011.  Despite the District’s efforts, the District received no written bids or oral bids.  No bidders even attended the bid hearing.  The public bid procedure did not attract any meaningful interest in the Property.

Therefore, despite good faith efforts, the District was not able to lease the Property under the surplus property bid procedures set forth in Education Code section 17466 et seq. Following the unsuccessful bid, the District was able to lease the Property pursuant to Education Code section 17477, which allows districts, after following the statutory requirements and not receiving an acceptable bid, to lease the property for up to three years.

Proposed Process for Leasing the Property

The District desires to be able to offer the Property directly to the current lessee.  Based on the District’s recent interactions with the current lessee, the District feels that it could successfully negotiate a lease with the current lessee for a term longer than three years.  In the event that the District is unable to negotiate a longer term lease with the lessee, or the lessee does not desire to extend it current lease, then the District would like to lease the property through a Request for Proposals.  Based on previous experience, consultations with experts, and on its knowledge of the surrounding community, the District has concluded that offering the Property for lease through a Request for Proposals, followed by further negotiations, will allow more flexibility and produce a better outcome.   

In the current real estate market climate, a bid auction scenario is not able to attract serious and capable lessees to this Property.  The District’s previous experience with a lack of interest from bidders has shown the District that it needs the ability to be flexible and work with potential lessees to create a valuable package.  A waiver from the surplus property bid auction requirements will allow the District to do this.  The District will work to develop a strategic plan for advertising and marketing the Property in order to solicit proposals from potential lessees interested in the Property.  

Conclusion

The lease of the Property will allow the District to continue to provide a high-quality educational experience for its students.  The District will work closely with legal counsel to ensure that the process by which the Property is leased is fair and open.  As indicated above, such a process will produce a better result than a second attempt at a bid auction for both the District and the community.

Revised:  10/16/2012 9:38 AM
Revised:  10/16/2012 9:38 AM

