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	SUBJECT

Consideration of a “Reasonable Basis”/Mitigating Circumstances Request for Determination of Funding as Required for Nonclassroom-based Charter Schools Pursuant to California Education Code Sections 47612.5 and 47634.2, and Associated California Code of Regulations, Title 5.
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SUMMARY OF THE ISSUE(S)

The California Department of Education (CDE) received a completed determination of funding request from Trivium Charter on May 2, 2013, and from Gateway to College Early College High on May 16, 2013. Both charter schools have submitted their requests with the consideration of each school’s mitigating circumstances. California Education Code (EC) sections 47612.5 and 47634.2 specifies that a charter school may receive apportionment funding for nonclassroom-based instruction only if a determination of funding is made by the State Board of Education (SBE). The CDE reviews a charter school’s determination of funding request and presents it for consideration by the Advisory Commission on Charter Schools (ACCS), pursuant to relevant California Code of Regulations. The ACCS may include the consideration of mitigating circumstances in conjunction with a recommendation to the SBE.
RECOMMENDATION
California Department of Education Recommendation
The California Department of Education (CDE) recommends that the SBE approve a 100 percent three-year determination of funding for Trivium Charter with the consideration of the school’s mitigating circumstances because deferrals constrained the charter school’s cash flow in its first year of operation and limited the school’s spending ability to meet the full-funding thresholds. CDE also recommends that the SBE deny Gateway to College Early College High’s mitigating circumstances request and request for future spending below the percentage required in the regulations, and approve an 85 percent two-year determination of funding for the school. See Attachment 1 for details.
Advisory Commission on Charter Schools Recommendation

The Advisory Commission on Charter Schools met on June 12, 2013, and voted to move the CDE’s staff recommendation to the SBE for Trivium Charter and Gateway to College Early College High. The motion passed unanimously.
BRIEF HISTORY OF KEY ISSUES 
Trivium Charter and Gateway to College Early College High are requesting SBE approval for a 100 percent determination of funding with the consideration of the charter schools’ mitigating circumstances.
Pursuant to California Code of Regulations, Title 5 (5 CCR) Section 11963.4(a), a nonclassroom-based charter school may qualify for 70 percent, 85 percent, or 100 percent funding, or may be denied. To qualify for a proposed recommendation of 100 percent funding, a nonclassroom-based charter school must meet the following criteria:

· At least 40 percent of the school’s public revenues are to be spent on salaries and benefits for all employees who possess a valid teaching certificate. 

· At least 80 percent of all revenues are to be spent on instruction and related services.

· The ratio of average daily attendance for independent study pupils to full-time certificated employees does not exceed a pupil-teacher ratio of 25:1.

However, 5 CCR Section 11963.4(e) states that the ACCS may find a “reasonable basis” (also referred to as mitigating circumstances) by which to make a recommendation other than one that results from the criteria specified in the regulations.

5 CCR Section 11963.6(c) specifies that a determination of funding shall be in increments of a minimum of two years and a maximum of five years in length. 5 CCR Section 11963.6(a) requires a determination of two years for a new charter school in its first year of operation. Additionally, EC Section 47612.5(d)(2) requires a determination of five years for a charter school that has achieved a rank of six or greater on the Academic Performance Index (API) for the two years immediately prior to receiving a determination of funding. When making a recommendation for a funding determination, the CDE considers the number of years a charter school has been in operation and the number of years requested by a charter school.

5 CCR Section 11963.4(e) provides specific examples of the types of mitigating circumstances and for the ACCS to consider well documented “one-time or unique or exceptional circumstances.” Mitigating circumstances described by a charter school in the funding determination process clarify and provide guidance as to whether or not a specific charter school meets the percentage requirements for a funding determination as expressed in 5 CCR Section 11963.4(a).

Pursuant to 5 CCR Section 11963.4(e): 

A reasonable basis for the Advisory Commission on Charter Schools to make a recommendation other than one that results from the criteria specified in subdivision (a) may include, but not be limited to, the following: the information 

provided by the charter school pursuant to paragraphs (2) through (8), inclusive, of subdivision (b) of section 11963.3, documented data regarding individual circumstances of the charter school (e.g., one-time or unique or exceptional expenses for facilities, acquisition of a school bus, acquisition and installation of computer hardware not related to the instructional program, special education charges levied on the charter school by a local educational agency, restricted state, federal, or private grants of funds awarded to the charter school that cannot be expended for teacher salaries, or contracted instructional services other than those for special education), the size of the charter school, and how many years the charter school has been in operation. The Advisory Commission on Charter Schools shall give charter schools with less than a total of one hundred (100) units of prior year second period average daily attendance or that are in their first year of operation serious consideration of full funding.

Trivium Charter is requesting a 100 percent determination of funding for Fiscal Years (FYs) 2013–14 through 2017–18 with the consideration of the charter school’s mitigating circumstances. The SBE previously approved a 100 percent determination of funding for FYs 2011–12 through 2012–13. The school provided FY 2011–12 data as part of its funding determination request for FYs 2013–14 through 2017–18. For FY 2011–12, the charter school reported expenditures of 48.70 percent on certificated staff costs; however, it reported expenditures of 64.40 percent on instruction and related services and allowable facilities costs, which qualifies the charter school for a 70 percent determination of funding. The charter school’s mitigating circumstances request includes funding cuts, deferrals, limited cash on hand, and consideration that the charter school was in its first year of operation in FY 2011–12. CDE staff reviewed all of the information provided by the charter school in its initial request and in subsequent communications. As a newly operational charter school in FY 2011–12, the CDE finds that the documentation submitted supports the claim for mitigating circumstances, that in Trivium Charter’s first year of operation the deferrals constrained the charter school’s cash flow which limited its spending ability to meet the full-funding thresholds.
Gateway to College Early College High is requesting a 100 percent determination of funding for FYs 2013–14 through 2014–15 with the consideration of the charter school’s mitigating circumstances. The SBE previously approved a 100 percent determination of funding for FYs 2009–10 through 2012–13. The school provided FY 2011–12 data as part of its funding determination request for FYs 2013–14 through 2014–15. For FY 2011–12, the charter school reported expenditures of 57.44 percent on certificated staff costs and expenditures of 74.36 percent on instruction and related services costs, which qualifies the charter school for an 85 percent determination of funding. The charter school’s mitigating circumstances request cites challenges related to budget cuts, deferrals, and being a small school. CDE does not support the request for mitigating circumstances. The charter school made a business decision to hold a large reserve pending the outcome of Proposition 30. However, CDE staff review found that for FY 2011–12 the charter school failed to meet the regulatory requirements for full funding by under spending on instruction by approximately $63,471, while ending FY 2011–12 with $575,074 in reserves. The CDE finds that the charter school’s reserves could have been used to support instruction in FY 2011–12, rather than being held for the outcome of Proposition 30, which occurred in FY 2012–13.
In addition, Gateway to College Early College High is requesting for the duration of the funding determination period to spend 70 percent for instruction and related services expenditures. Current law requires spending at least 80 percent to meet full funding. CDE does not support the request for future spending below the percentage required in the regulations.
The funding determination and mitigating circumstances requests are provided in Attachments 2 through 5 of Agenda Item 4 on the ACCS June 12, 2013, Meeting Notice for the ACCS Web page located at http://www.cde.ca.gov/be/cc/cs/accsnotice061213.asp.
SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION
The SBE is responsible for approving a determination of funding to establish eligibility for apportionment funding for charter schools that offer nonclassroom-based instruction. The CDE notes that this request is a recurring action item for the SBE.
FISCAL ANALYSIS (AS APPROPRIATE)
If approved, the charter schools listed in Attachment 1 would receive apportionment funding under the charter school block grant funding model. Funding is based on the statewide average funding levels for each grade span (kindergarten through grade three, grades four through six, grades seven through eight, and grades nine through twelve). Calculations use revenue limits for unified, elementary, and high school districts. 
ATTACHMENTS
Attachment 1:  California Department of Education Recommendation Determination of Funding (1 Page)

California Department of Education Recommendation Determination of Funding

California Department of Education Recommendation Determination of Funding Fiscal Year 2013–14 through 2015–16
	County-District-School Code
	Charter Number and First Year of Operation
	Charter Name
	Spending on Certificated Staff Compensation^

	Spending on Instruction-al Costs^
	Funding Determination and Years Requested by

Charter School With Mitigating Circumstances
	Funding Determination Without Mitigating Circumstances (5 CCR Section 11963.4)
	CDE

Recommen-dation Funding Determination and Years
	CDE

Recommen-dation

Mitigating Circumstances Provided
	2010-11

Meets API Requirement*

	2011-12

Meets API Requirement*


	42-

69112-

0124255
	1319
2011–12
	Trivium Charter
	48.70%
	64.40%
	100%

5 Years
	70%
	100%

3 Years
	Yes
	Not Applicable*
	Not Applicable*


^–Note: Spending percentages correspond to the charter school’s funding determination request as originally submitted to the California Department of Education. 
*–Note: Pursuant to EC Section 47612.5(d)(2), API is not applicable for a charter school in its first year of operation.
California Department of Education Recommendation Determination of Funding Fiscal Year 2013–14 through 2014–15
	County-District-School Code
	Charter Number and First Year of Operation
	Charter Name
	Spending on Certificated Staff Compensation^

	Spending on Instruction-al Costs^
	Funding Determination and Years Requested by

Charter School With Mitigating Circumstances
	Funding Determination Without Mitigating Circumstances (5 CCR Section 11963.4)
	CDE

Recommendation Funding Determination and Years
	CDE 

Recommendation Mitigating Circumstances Provided
	CDE 

Recommendation Spending Below Regulatory

Requirements

	33-

67215-

0106526
	0620

2004–05
	Gateway to College Early College High
	57.44%
	74.36%
	100%

2 Years
	85%
	85%

2 Years*
	No
	No


^–Note: Spending percentages correspond to the charter school’s funding determination request as originally submitted to the California Department of Education. 
*–Charter school request is for less than five years. EC Section 47612.5(d)(2) requires a determination of five years for a charter school that has achieved a rank of six or greater on the API for the two years immediately prior to receiving a determination of funding.
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