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 FORMCHECKBOX 
 General Waiver

	SUBJECT

Request by Empire Union Elementary School District to waive California Education Code Section 5020, and portions of sections 5019, 5021, and 5030, that require approval of the county committee on school district organization and a district-wide election to establish new trustee areas.
Waiver Number: 3-5-2013


	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent




	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial
The California Department of Education (CDE) recommends approval of the waiver request with the condition that the language in subdivisions (a) and (c) of California Education Code (EC) Section 5019, which provides for the authority of the Stanislaus County Committee on School District Organization (County Committee) to approve the establishment of trustee areas, continue to apply. This condition effectively denies the portion of the waiver request that would eliminate the County Committee’s approval authority. The CDE recommends this condition because elimination of the County Committee approval, as provided in current law, does not comply with EC Section 33051(a)(3)—in other words, the CDE has determined that the County Committee did not have an adequate opportunity to review the waiver request.
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The California State Board of Education (SBE) has approved numerous past waiver requests to eliminate the election requirement to establish trustee areas for future governing board elections—the most recent approvals were for five districts at the May 2013 SBE meeting. However, the SBE has not previously considered a request to waive the requirement of county committee approval.
	SUMMARY OF KEY ISSUES


Approval of this waiver request would eliminate the following two requirements to establish trustee areas and a by-trustee-area method of election for future governing board elections in the Empire Union Elementary School District (UESD): (1) the required approval by the County Committee and (2) a district-wide election. The CDE recommends that the SBE approve only the portion of the request that would eliminate the district-wide election (as was approved in 85 previous requests) and not approve the portion of the request that would remove the County Committee authority to approve the trustee areas (due to the fact that the County Committee did not have an adequate opportunity to review the request). 
If the waiver request is approved as CDE recommends, district voters will continue to elect all board members—however, if the waiver is approved, all board members will be elected by trustee areas, beginning with the November 2015 board election. 

A county committee has authority to approve or disapprove the adoption of trustee areas and methods of election for school district governing board elections. Pursuant to EC Section 5020, county committee approval of trustee areas and methods of election constitutes an order to call a district-wide election on the county committee approved changes. If the SBE approves the waiver request as submitted by the Empire UESD (and not as recommended by CDE), the district’s plans for establishing trustee areas for future governing board elections will be implemented without approval by the County Committee or the electorate. 
A number of districts in California are facing existing or potential litigation under the California Voting Rights Act of 2001 over at-large election methods. To help protect itself from potential litigation, the Empire UESD is taking action to establish trustee areas and adopt a by-trustee-area method of election for the governing board. In order to establish these trustee areas and the method of election as expeditiously as possible, the district is requesting that the SBE waive the requirements that the trustee areas and the election method be approved by the County Committee and at a district-wide election. 
This waiver request has been reviewed by CDE staff and a determination has been made that: (1) the waiver was initiated by action of the governing board and (2) there was no significant public opposition to the waiver at the public hearing held by the governing board. Moreover, approval of the waiver request will not eliminate any existing legal rights of the currently seated board members.

The CDE finds that none of the grounds specified in EC Section 33051, which authorize denial of a waiver, exist for the portion of the request to eliminate the district-wide election to establish trustee areas and a by-trustee-area method of election for board elections in the Empire UESD. However, the CDE finds that EC Section 33051(a)(3) provides grounds to deny the portion of the request that would remove the County Committee authority to approve the trustee areas (due to the fact that the County Committee did not have an adequate opportunity to review the request).
Furthermore, CDE believes that waiver of the County Committee approval authority would completely eliminate the process to establish trustee areas and, thus, not allow the district to move forward with its plans for trustee areas. The governing board of the Empire UESD apparently believes that such waiver would result in the approval authority being granted to the school district governing board, an authority that is not envisioned in the EC. However, the waiver process cannot grant new powers to a governing board (i.e., enact new law)—that is the province of the legislature.

The Empire UESD waiver request, as submitted, is included as Attachment 1. The CDE recommends that the SBE approve a waiver of the EC sections as presented in Attachment 2, which will eliminate the district-wide election to establish trustee areas and a by-trustee-area method of election for board elections in the Empire UESD but will not eliminate the current approval authority of the County Committee. 
Because this is a general waiver, if the SBE decides to deny the waiver, it must cite one of the seven reasons in EC 33051(a), available at http://www.leginfo.ca.gov/cgi-bin/displaycode?section=edc&group=33001-34000&file=33050-33053.

Demographic Information: The Empire UESD has a student population of 2,900 and is located in a rural setting in Stanislaus County.

Authority for Waiver: EC Section 33050

Period of request:
July 11, 2013, to July 11, 2015 (requested)









July 11, 2013, to July 9, 2015 (recommended)
Local board approval date(s): May 6, 2013
Public hearing held on date(s): May 6, 2013
Bargaining unit(s) consulted on date(s): California School Employees’ Association (CSEA) Chapter 850: April 30, 2013; Empire Teachers’ Association (ETA): April 30, 2013; Classified Employees’ Committee (CEC): April 30, 2013.
Name of bargaining unit/representative(s) consulted: CSEA: Leora Combs, President, and Sheri Ward, Vice-president; ETA: David Loucks, President, Evelyn Hickman, Vice-president, Jeanne White, Negotiator, Karen Retford, Negotiator, and Houkje Kroeze-Raven, Negotiator; CEC: Gerianne Jones, Representative, Kayla Rhoads, Representative, Patricia Hood, Representative, and Pam Wall, Assistant Superintendent.
Position of bargaining unit(s) (choose only one): 

 FORMCHECKBOX 
  Neutral                        FORMCHECKBOX 
  Support                      FORMCHECKBOX 
  Oppose: 

Comments (if appropriate):
Public hearing advertised by (choose one or more):

 FORMCHECKBOX 
 posting in a newspaper       FORMCHECKBOX 
 posting at each school           FORMCHECKBOX 
 other (specify): 
Advisory committee(s) consulted: All school site councils
Objections raised (choose one):  FORMCHECKBOX 
  None       FORMCHECKBOX 
  Objections are as follows: 
Date(s) consulted: April 30, 2013
	FISCAL ANALYSIS (AS APPROPRIATE)


Approval of the waiver request will not have negative fiscal effects on any local or state agency. Failure to approve the waiver request will result in additional costs to the district for a district-wide election.
	ATTACHMENT(S)


Attachment 1:
Empire Union Elementary School District General Waiver Request

 3-5-2013. (11 pages) (Original waiver request is signed and on file in the Waiver Office.)
Attachment 2:
Education Code Sections Recommended by the California Department of Education to be Waived. (5 pages)

California Department of Education

WAIVER SUBMISSION - General
CD Code: 5071076




Waiver Number: 3-5-2013





Active Year: 2013
Date In: 5/7/2013 12:18:07 PM
Local Education Agency: Empire Union Elementary School District 
Address: 116 North McClure Rd.
Modesto, CA 95357
Start: 7/11/2013

End: 7/11/2015
Waiver Renewal: N
Previous Waiver Number: 

Previous SBE Approval Date: 
Waiver Topic: School District Reorganization
Ed Code Title: Election of Governing Board 

Ed Code Section: 5020, and portions of 5019, 5021 and 5030 
Ed Code Authority: 33050
Ed Code or CCR to Waive: SEE ATTACHMENT A

Outcome Rationale: SEE ATTACHMENT C

Student Population: 2900
City Type: Rural
Public Hearing Date: 5/6/2013
Public Hearing Advertised: Newspaper, Posted Notices at all Schools 
Local Board Approval Date: 5/6/2013
Committee/Council Reviewed By: See Attachment B-2-All Six School Site Councils
Committee/Council Reviewed Date: 4/30/2013
Committee/Council Objection: N
Committee/Council Objection Explanation: 
Audit Penalty YN: N
Categorical Program Monitoring: N
Submitted by: Mr. Nevin Trehan
Position: Attorney at Kronick Moskovitz Tiedemann Girard
E-mail: ntrehan@kmtg.com
Telephone: 916-321-4580
Fax: 

Bargaining Unit Date: 04/30/2013

Name: See Attachment B-1: Classified Employees Committee

Representative: See Attachment B-1 See Attachment B-1

Title: See Attachment B-1

Position: Support

Comments: 
Bargaining Unit Date: 04/30/2013

Name: See Attachment B-1: CSEA Chapter 850

Representative: See Attachment B-1 See Attachment B-1

Title: See Attachment B-1

Position: Support

Comments: 
Bargaining Unit Date: 04/30/2013

Name: See Attachment B-1: Empire Teachers Association

Representative: See Attachment B-1 See Attachment B-1

Title: N/A

Position: Support

Comments: 

ATTACHMENT A

6.  Education Code or California Code of Regulations section to be waived

Request to waive the following sections and portions of the Education Code lined out below:

§ 5019. Trustee areas and size of school district governing boards; powers of county committee; proposal and hearing

(a) Except in a school district governed by a board of education provided for in the charter of a city or city and county, in any school district or community college district, the county committee on school district organization may establish trustee areas, rearrange the boundaries of trustee areas, abolish trustee areas, and increase to seven or decrease to five the number of members of the governing board, or adopt one of the alternative methods of electing governing board members specified in Section 5030.
(b) The county committee on school district organization may establish or abolish a common governing board for a high school district and an elementary school district within the boundaries of the high school district. The resolution of the county committee on school district organization approving the establishment or abolition of a common governing board shall be presented to the electors of the school districts as specified in Section 5020.

(c) (1) A proposal to make the changes described in subdivision (a) or (b) may be initiated by the county committee on school district organization or made to the county committee on school district organization either by a petition signed by 5 percent or 50, whichever is less, of the qualified registered voters residing in a district in which there are 2,500 or fewer qualified registered voters, by 3 percent or 100, whichever is less, of the qualified registered voters residing in a district in which there are 2,501 to 10,000 qualified registered voters, by 1 percent or 250, whichever is less, of the qualified registered voters residing in a district in which there are 10,001 to 50,000 qualified registered voters, by 500 or more of the qualified registered voters residing in a district in which there are 50,001 to 100,000 qualified registered voters, by 750 or more of the qualified registered voters residing in a district in which there are 100,001 to 250,000 qualified registered voters, or by 1,000 or more of the qualified registered voters residing in a district in which there are 250,001 or more qualified registered voters or by resolution of the governing board of the district. For this purpose, the necessary signatures for a petition shall be obtained within a period of 180 days before the submission of the petition to the county committee on school district organization and the number of qualified registered voters in the district shall be determined pursuant to the most recent report submitted by the county elections official to the Secretary of State under Section 2187 of the Elections Code.

(2) When a proposal is made pursuant to paragraph (1), the county committee on school district organization shall call and conduct at least one hearing in the district on the matter. At the conclusion of the hearing, the county committee on school district organization shall approve or disapprove the proposal.

(d) If the county committee on school district organization approves pursuant to subdivision (a) the rearrangement of the boundaries of trustee areas for a particular district, then the rearrangement of the trustee areas shall be effectuated for the next district election occurring at least 120 days after its approval, unless at least 5 percent of the registered voters of the district sign a petition requesting an election on the proposed rearrangement of trustee area boundaries. The petition for an election shall be submitted to the county elections official within 60 days of the proposal's adoption by the county committee on school district organization. If the qualified registered voters approve pursuant to subdivision (b) or (c) the rearrangement of the boundaries to the trustee areas for a particular district, the rearrangement of the trustee areas shall be effective for the next district election occurring at least 120 days after its approval by the voters.

§ 5020. Presentation of proposal to electors

(a) The resolution of the county committee approving a proposal to establish or abolish trustee areas, to adopt one of the alternative methods of electing governing board members specified in Section 5030, or to increase or decrease the number of members of the governing board shall constitute an order of election, and the proposal shall be presented to the electors of the district not later than the next succeeding election for members of the governing board.

(b) If a petition requesting an election on a proposal to rearrange trustee area boundaries is filed, containing at least 5 percent of the signatures of the district's registered voters as determined by the elections official, the proposal shall be presented to the electors of the district, at the next succeeding election for the members of the governing board, at the next succeeding statewide primary or general election, or at the next succeeding regularly scheduled election at which the electors of the district are otherwise entitled to vote, provided that there is sufficient time to place the issue on the ballot.

(c) If a petition requesting an election on a proposal to establish or abolish trustee areas, to increase or decrease the number of members of the board, or to adopt one of the alternative methods of electing governing board members specified in Section 5030 is filed, containing at least 10 percent of the signatures of the district's registered voters as determined by the elections official, the proposal shall be presented to the electors of the district, at the next succeeding election for the members of the governing board, at the next succeeding statewide primary or general election, or at the next succeeding regularly scheduled election at which the electors of the district are otherwise entitled to vote, provided that there is sufficient time to place the issue on the ballot.  Before the proposal is presented to the electors, the county committee on school district organization may call and conduct one or more public hearings on the proposal.

(d) The resolution of the county committee approving a proposal to establish or abolish a common governing board for a high school and an elementary school district within the boundaries of the high school district shall constitute an order of election. The proposal shall be presented to the electors of the district at the next succeeding statewide primary or general election, or at the next succeeding regularly scheduled election at which the electors of the district are otherwise entitled to vote, provided that there is sufficient time to place the issue on the ballot.

(e) For each proposal there shall be a separate proposition on the ballot. The ballot shall contain the following words:

"For the establishment (or abolition or rearrangement) of trustee areas in ____ (insert name) School District --Yes" and "For the establishment (or abolition or rearrangement) of trustee areas in ____ (insert name) School District--No."

"For increasing the number of members of the governing board of ____ (insert name) School District from five to seven--Yes" and "For increasing the number of members of the governing board of ____ (insert name) School District from five to seven--No."

"For decreasing the number of members of the governing board of ____ (insert name) School District from seven to five--Yes" and "For decreasing the number of members of the governing board of ____ (insert name) School District from seven to five--No."

"For the election of each member of the governing board of the ____ (insert name) School District by the registered voters of the entire ____ (insert name) School District--Yes" and "For the election of each member of the governing board of the ____ (insert name) School District by the registered voters of the entire ____ (insert name) School District--No."

"For the election of one member of the governing board of the ____ (insert name) School District residing in each trustee area elected by the registered voters in that trustee area--Yes" and "For the election of one member of the governing board of the ____ (insert name) School District residing in each trustee area elected by the registered voters in that trustee area--No."

"For the election of one member, or more than one member for one or more trustee areas, of the governing board of the ____ (insert name) School District residing in each trustee area elected by the registered voters of the entire ____ (insert name) School District--Yes" and "For the election of one member, or more than one member for one or more trustee areas, of the governing board of the ____ (insert name) School District residing in each trustee area elected by the registered voters of the entire ____ (insert name) School District--No."

"For the establishment (or abolition) of a common governing board in the ____ (insert name) School District and the ____ (insert name) School District--Yes" and "For the establishment (or abolition) of a common governing board in the ____ (insert name) School District and the ____ (insert name) School District--No."

   If more than one proposal appears on the ballot, all must carry in order for any to become effective, except that a proposal to adopt one of the methods of election of board members specified in Section 5030 which is approved by the voters shall become effective unless a proposal which is inconsistent with that proposal has been approved by a greater number of voters. An inconsistent proposal approved by a lesser number of voters than the number which have approved a proposal to adopt one of the methods of election of board members specified in Section 5030 shall not be effective.

§ 5021. Incumbents to serve out terms despite approval of change

(a) If a proposal for the establishment of trustee areas formulated under Sections 5019 and 5020 is approved by a majority of the voters voting at the election, any affected incumbent board member shall serve out his or her term of office and succeeding board members shall be nominated and elected in accordance with Section 5030.  In the event two or more trustee areas are established at such election which are not represented in the membership of the governing board of the school district, or community college district the county committee shall determine by lot the trustee area from which the nomination and election for the next vacancy on the governing board shall be made.

(b) If a proposal for rearrangement of boundaries is approved by a majority of the voters voting on the measure, or by the county committee on school district organization when no election is required, and if the boundary changes affect the board membership, any affected incumbent board member shall serve out his or her term of office and succeeding board members shall be nominated and elected in accordance with Section 5030.

(c) If a proposal for abolishing trustee areas is approved by a majority of the voters voting at the election, the incumbent board members shall serve out their terms of office and succeeding board members shall be nominated and elected at large from the district.

§ 5030. Alternate method of election

Except as provided in Sections 5027 and 5028, in any school district or community college district having trustee areas, the county committee on school district organization and the registered voters of a district, pursuant to Sections 5019 and 5020, respectively, may at any time recommend one of the following alternate methods of electing governing board members:

(a) That each member of the governing board be elected by the registered voters of the entire district.

(b) That one or more members residing in each trustee area be elected by the registered voters of that particular trustee area.

(c) That each governing board member be elected by the registered voters of the entire school district or community college district, but reside in the trustee area which he or she represents.

The recommendation shall provide that any affected incumbent member shall serve out his or her term of office and that succeeding board members shall be nominated and elected in accordance with the method recommended by the county committee.

Whenever trustee areas are established in a district, provision shall be made for one of the alternative methods of electing governing board members.

In counties with a population of less than 25,000, the county committee on school district organization or the county board of education, if it has succeeded to the duties of the county committee, may at any time, by resolution, with respect to trustee areas established for any school district, other than a community college district, amend the provision required by this section without additional approval by the electors, to require one of the alternate methods for electing board members to be utilized.
ATTACHMENT B-1

Consultation with Bargaining Units

	Consulted Bargaining Unit
	Date
	Position

	Empire Teachers Association (ETA)

David Loucks

Evelyn Hickman

Jeanne White

Karen Retford

Houkje Kroeze Raven
	April 30, 2013
	Support

	California School Employees Association, Chapter 850

Sheri Ward

Leora Combs
	April 30, 2013
	Support

	Classified Employees Committee 

Gerianne Jones

Kayla Rhoads

Patricia Hood

Pam Wall
	April 30, 2013
	Support


ATTACHMENT B-2

Consultation with School Site Councils

	CONSULTED BODY
	SCHEDULED DATE
	POSITION

	Capistrano Elementary School Site Council

Dante Alvarez


	April 30, 2013
	Support

	Stroud Elementary School Site Council 

Scott M. Borba


	April 30, 2013
	Support

	Hughes Elementary School Site Council 

Jeri Hamera

Kristine Jensen

Jeanna Boggeri

Linda Miranda
	April 30, 2013
	Support

	Glick Middle School Site Council

Karin Kreutzer
	April 30, 2013
	Support

	Empire Elementary School Site Council
	April 30, 2013
	No Opposition

	Sipherd Elementary School Site Council
	April 30, 2013
	No Opposition


ATTACHMENT C

7.  Desired Outcome/Rationale

The waiver of the election requirements in Education Code sections 5019 and 5020 will enable the Empire Union School District (“District”) to implement a new “by-trustee area” electoral system for its November 2015 elections, will ensure that the District proceeds in the most efficient and cost-effective manner, and will help protect the District from legal challenges.  Approval of the waiver request will not remove the requirement that any future District governing board member be elected by voters in the District. The waiver only eliminates the requirement that an election be held to determine the method by which future board members will be elected.

The Central Valley has recently become an epicenter of potential litigation under the California Voting Rights Act of 2002, codified at sections 14025–14032 of the California Elections Code (“CVRA”).  The CVRA enables voters to challenge “at-large” electoral systems in which elections are characterized by “racially-polarized voting.”  As importantly, it authorizes mandatory attorneys’ fee and expert fee awards to successful plaintiffs.  

Recent litigation under the Act has resulted in fee awards as high as 7 figures: The City of Modesto defended against a suit under the CVRA and ended up paying $3 million to plaintiffs’ attorneys, in addition to $1.7 million to its own attorneys.  While that case involved an appeal and (unsuccessful) petitions for review and certiorari to the California and U.S. Supreme Courts, the $4.7 million did not include any costs for an actual trial, as the case never reached that state, settling before that time.  And then in 2008, Madera Unified was sued under the CVRA, and after six weeks of uncontested litigation was served with a fee demand of $1.2 million (later reduced by the local superior court, whose ruling is now on appeal).

In recent years, two nearby jurisdictions have been sued under the CVRA—the Tulare Local Healthcare District settled a suit for $500,000 in 2010, and agreed to put the question of changing its electoral system to the voters; the City of Tulare likewise settled a suit, agreeing to put a similar question to its voters, and to pay plaintiffs’ attorneys’ fees (rumored to be in the range of $250,000).  Faced with this spate of litigation, several of the Empire Union School District’s neighboring districts have adopted by-trustee elections under Education Code § 5030(b).  In a by-trustee area system of election, candidates for a district’s governing board must reside within a specific geographic subarea of the district called a “trustee area” and candidates are elected only by the voters of that trustee area.  They have done so under threat of litigation under the CVRA.  We also understand that the same organization that brought the Modesto and Madera suits has made further inquiries regarding other Central Valley districts.

The Empire Union School District currently elects its five-member board in “at-large” elections (i.e., elections in which each candidate for the Board is elected by all voters in the District) pursuant to Education Code § 5030(a), and is therefore potentially vulnerable to suit under the CVRA.
  

The District has determined to waive the process by which the Stanislaus County Committee on School District Organization must be consulted to change the District’s method of election to “by-trustee area” elections, i.e., elections in which “one or more members residing in each trustee area [is] elected by the registered voters of that particular trustee area[,]” Cal. Elec. Code § 5030(b).  If the County Committee requirement is not waived and if a measure to institute by-trustee area elections is defeated, the District would continue to be vulnerable to a legal challenge regarding the establishing of by-trustee area elections.

In the normal course, the County Committee’s approval of a change to the District’s electoral system would act as an order of election, submitting the change to the District’s voters at the November 2013 election.  That, however, will preclude the District from implementing the new system in time for that election. It will also cause undue delay and increase the risk to the District of a legal challenge.  Accordingly, the Board has consulted with its advisory committees, school site councils and bargaining units, and held duly-noticed public meetings to discuss the waiver on May 6, 2013. At the May 6, 2013 meeting, the Board took formal action to approve the submission of a waiver of the electoral requirement and the submission to the Stanislaus County Committee on School District Organization (see Attachment D).

If the waiver is approved by the State Board, the change in voting procedures and the final trustee area map will be forwarded to the Stanislaus County Elections Office in time for implementation in the November 2015 elections.

If the waiver is approved, a local election would not be held: the system for electing trustees would change pursuant to the Resolution adopted by the Empire Union School District Board in May, 2013. 

The trustee area boundary plan was approved by the Empire Union School District Board following an extensive public process. The District’s Board of Trustees has determined that the public interest would be better served if trustees were elected by trustee areas and makes the following points in support of the waiver:

1. Issues concerning the CVRA have been active in the Central Valley and the District wishes to act responsibly.  If the election requirement is not waived and if a measure to institute by-trustee area elections is defeated, the District would continue to be vulnerable to a legal challenge regarding the establishing of by-trustee area elections.  Though the District does not concede that the current system would violate the CVRA, and has not itself been directly threatened with litigation, it has no desire to risk costly litigation under the Act.

2. Selecting trustees in by-trustee area elections enhances the opportunity for representation on the Board of all communities within the District
3. Selecting trustees in by-trustee area election will enhance the ability for a greater number of candidates to run for seats on the school board by reducing the costs associated with running for election district wide.
4. The decision to change to by-trustee area elections and to request this waiver was supported unanimously by the Governing Board.

5. No member of the public spoke against the trustee area plan or waiver at the duly-noticed public hearings. The public hearing was advertised in both English and Spanish in the Modesto Bee (see Attachment F). 

6. There has been no opposition to the trustee area plan. The District encouraged the community to be involved in drafting the trustee area maps. Meeting minutes from May 6, 2013 are attached as Attachment E. 

7. The Governing Board of the Empire Union High School District represents the electorate, and has unanimously resolved to adopt by-trustee area elections and to request this waiver.

8. A copy of the District’s resolution dated May 6, 2013 is attached as Attachment D.

The waiver of the election requirement and the submission to the County Committee will ensure that the District proceeds in the most efficient and cost-effective manner, and is protected from legal challenges. Approval of the waiver request will not remove the requirement that any future District governing board member be elected by voters in the district. The waiver only eliminates the requirement that an election be held to determine the method by which future board members will be elected.
Education Code Sections Recommended

by the California Department of Education

to be Waived

§ 5019. Trustee areas and size of school district governing boards; powers of county committee; proposal and hearing

(a) Except in a school district governed by a board of education provided for in the charter of a city or city and county, in any school district or community college district, the county committee on school district organization may establish trustee areas, rearrange the boundaries of trustee areas, abolish trustee areas, and increase to seven or decrease to five the number of members of the governing board, or adopt one of the alternative methods of electing governing board members specified in Section 5030.

(b) The county committee on school district organization may establish or abolish a common governing board for a high school district and an elementary school district within the boundaries of the high school district. The resolution of the county committee on school district organization approving the establishment or abolition of a common governing board shall be presented to the electors of the school districts as specified in Section 5020.

(c) (1) A proposal to make the changes described in subdivision (a) or (b) may be initiated by the county committee on school district organization or made to the county committee on school district organization either by a petition signed by 5 percent or 50, whichever is less, of the qualified registered voters residing in a district in which there are 2,500 or fewer qualified registered voters, by 3 percent or 100, whichever is less, of the qualified registered voters residing in a district in which there are 2,501 to 10,000 qualified registered voters, by 1 percent or 250, whichever is less, of the qualified registered voters residing in a district in which there are 10,001 to 50,000 qualified registered voters, by 500 or more of the qualified registered voters residing in a district in which there are 50,001 to 100,000 qualified registered voters, by 750 or more of the qualified registered voters residing in a district in which there are 100,001 to 250,000 qualified registered voters, or by 1,000 or more of the qualified registered voters residing in a district in which there are 250,001 or more qualified registered voters or by resolution of the governing board of the district. For this purpose, the necessary signatures for a petition shall be obtained within a period of 180 days before the submission of the petition to the county committee on school district organization and the number of qualified registered voters in the district shall be determined pursuant to the most recent report submitted by the county elections official to the Secretary of State under Section 2187 of the Elections Code.

(2) When a proposal is made pursuant to paragraph (1), the county committee on school district organization shall call and conduct at least one hearing in the district on the matter. At the conclusion of the hearing, the county committee on school district organization shall approve or disapprove the proposal.

(d) If the county committee on school district organization approves pursuant to subdivision (a) the rearrangement of the boundaries of trustee areas for a particular district, then the rearrangement of the trustee areas shall be effectuated for the next district election occurring at least 120 days after its approval, unless at least 5 percent of the registered voters of the district sign a petition requesting an election on the proposed rearrangement of trustee area boundaries. The petition for an election shall be submitted to the county elections official within 60 days of the proposal's adoption by the county committee on school district organization. If the qualified registered voters approve pursuant to subdivision (b) or (c) the rearrangement of the boundaries to the trustee areas for a particular district, the rearrangement of the trustee areas shall be effective for the next district election occurring at least 120 days after its approval by the voters.

§ 5020. Presentation of proposal to electors

(a) The resolution of the county committee approving a proposal to establish or abolish trustee areas, to adopt one of the alternative methods of electing governing board members specified in Section 5030, or to increase or decrease the number of members of the governing board shall constitute an order of election, and the proposal shall be presented to the electors of the district not later than the next succeeding election for members of the governing board.

(b) If a petition requesting an election on a proposal to rearrange trustee area boundaries is filed, containing at least 5 percent of the signatures of the district's registered voters as determined by the elections official, the proposal shall be presented to the electors of the district, at the next succeeding election for the members of the governing board, at the next succeeding statewide primary or general election, or at the next succeeding regularly scheduled election at which the electors of the district are otherwise entitled to vote, provided that there is sufficient time to place the issue on the ballot.

(c) If a petition requesting an election on a proposal to establish or abolish trustee areas, to increase or decrease the number of members of the board, or to adopt one of the alternative methods of electing governing board members specified in Section 5030 is filed, containing at least 10 percent of the signatures of the district's registered voters as determined by the elections official, the proposal shall be presented to the electors of the district, at the next succeeding election for the members of the governing board, at the next succeeding statewide primary or general election, or at the next succeeding regularly scheduled election at which the electors of the district are otherwise entitled to vote, provided that there is sufficient time to place the issue on the ballot.  Before the proposal is presented to the electors, the county committee on school district organization may call and conduct one or more public hearings on the proposal.

(d) The resolution of the county committee approving a proposal to establish or abolish a common governing board for a high school and an elementary school district within the boundaries of the high school district shall constitute an order of election. The proposal shall be presented to the electors of the district at the next succeeding statewide primary or general election, or at the next succeeding regularly scheduled election at which the electors of the district are otherwise entitled to vote, provided that there is sufficient time to place the issue on the ballot.

(e) For each proposal there shall be a separate proposition on the ballot. The ballot shall contain the following words:

"For the establishment (or abolition or rearrangement) of trustee areas in ____ (insert name) School District --Yes" and "For the establishment (or abolition or rearrangement) of trustee areas in ____ (insert name) School District--No."

"For increasing the number of members of the governing board of ____ (insert name) School District from five to seven--Yes" and "For increasing the number of members of the governing board of ____ (insert name) School District from five to seven--No."

"For decreasing the number of members of the governing board of ____ (insert name) School District from seven to five--Yes" and "For decreasing the number of members of the governing board of ____ (insert name) School District from seven to five--No."

"For the election of each member of the governing board of the ____ (insert name) School District by the registered voters of the entire ____ (insert name) School District--Yes" and "For the election of each member of the governing board of the ____ (insert name) School District by the registered voters of the entire ____ (insert name) School District--No."

"For the election of one member of the governing board of the ____ (insert name) School District residing in each trustee area elected by the registered voters in that trustee area--Yes" and "For the election of one member of the governing board of the ____ (insert name) School District residing in each trustee area elected by the registered voters in that trustee area--No."

"For the election of one member, or more than one member for one or more trustee areas, of the governing board of the ____ (insert name) School District residing in each trustee area elected by the registered voters of the entire ____ (insert name) School District--Yes" and "For the election of one member, or more than one member for one or more trustee areas, of the governing board of the ____ (insert name) School District residing in each trustee area elected by the registered voters of the entire ____ (insert name) School District--No."

"For the establishment (or abolition) of a common governing board in the ____ (insert name) School District and the ____ (insert name) School District--Yes" and "For the establishment (or abolition) of a common governing board in the ____ (insert name) School District and the ____ (insert name) School District--No."

   If more than one proposal appears on the ballot, all must carry in order for any to become effective, except that a proposal to adopt one of the methods of election of board members specified in Section 5030 which is approved by the voters shall become effective unless a proposal which is inconsistent with that proposal has been approved by a greater number of voters. An inconsistent proposal approved by a lesser number of voters than the number which have approved a proposal to adopt one of the methods of election of board members specified in Section 5030 shall not be effective.

§ 5021. Incumbents to serve out terms despite approval of change

(a) If a proposal for the establishment of trustee areas formulated under Sections 5019 and 5020 is approved by a majority of the voters voting at the election, any affected incumbent board member shall serve out his or her term of office and succeeding board members shall be nominated and elected in accordance with Section 5030.  In the event two or more trustee areas are established at such election which are not represented in the membership of the governing board of the school district, or community college district the county committee shall determine by lot the trustee area from which the nomination and election for the next vacancy on the governing board shall be made.

(b) If a proposal for rearrangement of boundaries is approved by a majority of the voters voting on the measure, or by the county committee on school district organization when no election is required, and if the boundary changes affect the board membership, any affected incumbent board member shall serve out his or her term of office and succeeding board members shall be nominated and elected in accordance with Section 5030.

(c) If a proposal for abolishing trustee areas is approved by a majority of the voters voting at the election, the incumbent board members shall serve out their terms of office and succeeding board members shall be nominated and elected at large from the district.

§ 5030. Alternate method of election

Except as provided in Sections 5027 and 5028, in any school district or community college district having trustee areas, the county committee on school district organization and the registered voters of a district, pursuant to Sections 5019 and 5020, respectively, may at any time recommend one of the following alternate methods of electing governing board members:

   (a) That each member of the governing board be elected by the registered voters of the entire district.

   (b) That one or more members residing in each trustee area be elected by the registered voters of that particular trustee area.

   (c) That each governing board member be elected by the registered voters of the entire school district or community college district, but reside in the trustee area which he or she represents.

   The recommendation shall provide that any affected incumbent member shall serve out his or her term of office and that succeeding board members shall be nominated and elected in accordance with the method recommended by the county committee.

   Whenever trustee areas are established in a district, provision shall be made for one of the alternative methods of electing governing board members.

   In counties with a population of less than 25,000, the county committee on school district organization or the county board of education, if it has succeeded to the duties of the county committee, may at any time, by resolution, with respect to trustee areas established for any school district, other than a community college district, amend the provision required by this section without additional approval by the electors, to require one of the alternate methods for electing board members to be utilized.

� This does not represent a concession by the District that such a suit would be meritorious.  There is presently no formal allegation of racially-polarized voting in District elections.  But no case has yet definitively construed the Act’s many ambiguous provisions, and there are outstanding questions about what a plaintiff must prove to prevail under the Act.  That uncertainty, coupled with the potential for massive fee awards, creates a significant disincentive to contest such a suit.
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