saftib-sfsd-may13item01
Page 2 of 2

	California Department of Education
Executive Office
SBE-003 (REV. 09/2011)

saftib-sfsd-may13item01
	ITEM #13 

	[image: image1.png]





             
	CALIFORNIA STATE BOARD OF EDUCATION
MAY 2013 AGENDA

	SUBJECT

Appeal of Actions by the Orange County Committee on School District Organization to Disapprove a Petition to Transfer Territory from the Orange Unified School District to the Saddleback Valley Unified School District
	 FORMCHECKBOX 

	Action

	
	 FORMCHECKBOX 

	Information

	
	 FORMCHECKBOX 

	Public Hearing


SUMMARY OF THE ISSUE(S)

A petition to transfer the Silverado/Modjeska Canyon area of the Orange Unified School District (USD) to the Saddleback Valley USD (signed by at least 25 percent of the voters in the area) was submitted to the Orange County Committee on School District Organization (County Committee). On October 20, 2010, the County Committee took actions that led to disapproval of the transfer petition. The chief petitioners subsequently appealed those actions to the California State Board of Education (SBE) pursuant to California Education Code (EC) Section 35710.5. 
RECOMMENDATION
The CDE recommends that the SBE deny the appeal and affirm the County Committee’s disapproval of the territory transfer proposal based on the determination that there are no compelling “local educational needs and concerns” to justify approval of the territory transfer.
BRIEF HISTORY OF KEY ISSUES
The County Committee received a petition, signed by at least 25 percent of the voters in the unincorporated community of Silverado, to transfer that community from the Orange USD to the Saddleback Valley USD. The primary reasons for the proposed transfer of territory, as stated by the petitioners, are the closer proximity of residents to Saddleback Valley USD and the shared community interests of the Silverado community with the Saddleback Valley USD. Additionally, the Orange USD owns a surplus school site (Silverado School) located at the mouth of the Silverado Canyon and the district’s decision to close that school in 2009 appears to be a contributing factor in the community support for the petition.
The Silverado Community is approximately 60 square miles, located in the Santa Ana Mountains of Orange County, and includes the Silverado, Black Starr, Ladd, Williams, and Modjeska Canyons. The majority of the territory is within the boundaries of the Cleveland National Forest. At the time the petition was considered, there were 1,167 voters registered in the area and approximately 140 public school students attending either the Orange USD or the Saddleback Valley USD on interdistrict transfers.
The County Committee found that the proposal failed to substantially meet two of the required nine conditions of California Education Code (EC) Section 35753—Condition 3 (equitable division of property) and Condition 9 (no substantial negative effect on fiscal status). The County Committee determined that, pursuant to EC Section 35710, it could not approve the territory transfer proposal since it had determined that these two required conditions were not substantially met. The governing board of the Orange USD opposes the proposed transfer of territory while the Saddleback Valley USD board has not taken a formal position of opposition or support.

Chief petitioners or affected school districts may appeal County Committee actions on territory transfers for issues of noncompliance with the provisions of EC sections 35705, 35706, 35709, 35710, and 35753(a). The chief petitioners (appellants) submitted their appeal to the Orange County Superintendent of Schools (County Superintendent). The County Superintendent subsequently transmitted the appeal, along with the complete administrative record of the County Committee action, to the SBE. The appellants contend that the County Committee failed to consider detailed information when taking actions to determine that the proposed territory transfer did not substantially meet Conditions 3 and 9; and, subsequently, erred in denying the proposal. 
SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION
The SBE has not taken any action regarding this specific appeal or the territory transfer proposal contained within the appeal. The SBE has affirmed the action of the county committee in nine of the previous ten territory transfer appeals it has considered.
FISCAL ANALYSIS (AS APPROPRIATE)
There will be no cost to any local or state agency if the SBE affirms the action of the County Committee to disapprove the appeal. If the SBE reverses the action of the County Committee (i.e., approves the transfer of territory) and the Orange USD maintains its opposition to the proposed transfer, there will be local costs for an election. Costs will depend upon the size of election area (which would be established by the SBE) and the type of election (e.g., stand-alone special election, mail ballot election). The Orange County Registrar of Voters estimates that the cost per voter could range from $3.16 to $3.56 for a stand-alone special election to $2.50 to $3.00 for a mail ballot election (plus $8,500 for the preparation of the sample ballot in either election).
ATTACHMENT(S)
Attachment 1: Analysis of Statement of Reasons and Factual Evidence (19 pages)
ANALYSIS OF STATEMENT OF REASONS AND FACTUAL EVIDENCE

Appeal of a Decision of the Orange County Committee
on School District Organization to Disapprove a Transfer of Territory from the Orange Unified School District to the Saddleback Valley Unified School District
in Orange County

1.0 RECOMMENDATION

The California Department of Education (CDE) recommends that the California State Board of Education (SBE) deny the appeal and affirm the Orange County Committee on School District Organization (County Committee) disapproval of the territory transfer proposal based on the determination that there are no compelling “local educational needs and concerns” to justify approval of the territory transfer.
2.0 BACKGROUND
The County Committee received a petition, signed by at least 25 percent of the voters in the unincorporated community of Silverado, to transfer that community from the Orange Unified School District (USD) to the Saddleback Valley USD. The primary reasons for the proposed transfer of territory, as stated by the petitioners, are:

· Schools in the Saddleback Valley USD are closer than are the schools in the Orange USD.

· A number of Silverado community students already attend school (on interdistrict transfers) in the Saddleback Valley USD.

· Saddleback Valley USD is more philosophically compatible to the Silverado community and there are more shared community interests. 
· Saddleback Valley USD is a better district. It scores higher on the Academic Performance Index (API) than does the Orange USD, and Orange USD is a Program Improvement (PI) district.
The Silverado community is approximately 60 square miles, located in the Santa Ana Mountains of Orange County, and includes the Silverado, Black Starr, Ladd, Williams, and Modjeska Canyons. The majority of the territory is within the boundaries of the Cleveland National Forest. At the time the petition was submitted, there were 1,167 voters registered in the area and approximately 140 public school students attending either the Orange USD or the Saddleback Valley USD on interdistrict transfers.
The Orange USD currently owns a surplus school site (Silverado School) located at the mouth of the Silverado Canyon. Before closing prior to the 2009–10 school year, the Silverado School housed many of the students residing in the proposed transfer area. During the 10 years prior to the closing, there were never more than 112 students enrolled at Silverado School, and enrollment had dropped to 74 the year prior to the Orange USD closing the school. That decision appears to be a contributing factor in community support of the proposal to transfer the territory.
3.0 ACTIONS OF THE COUNTY COMMITTEE

The County Committee held two public hearings for the proposed transfer of territory on August 4, 2010—one in the Orange USD and one in the Saddleback Valley USD. The County Committee also considered information from the affected school districts and petitioners at a special meeting held on October 20, 2010. The governing board of the Orange USD opposes the proposed transfer of territory while the Saddleback Valley USD board has not taken a formal position (details regarding the districts’ positions are in section 4.0 of this attachment). Public comments from community members primarily were supportive of the proposed territory transfer, with the primary reasons for support being: (1) hope that the Silverado School could be reopened by the Saddleback Valley USD, 

(2) perception that the Saddleback Valley USD is an academically higher performing school district than the Orange USD, and (3) belief that the Orange USD has not been responsive to the residents of the Silverado community.
Under the California Education Code (EC), the County Committee had the following options after holding the public hearings:

· If the County Committee determined that all nine conditions of EC Section 35753(a) are substantially met, it could approve the petition (though not required to do so), and would then notify the Orange County Superintendent of Schools (County Superintendent) to call an election on the proposed transfer (an election is required when an affected district opposes an approved transfer of territory petition).

· The County Committee could disapprove the petition to transfer territory for other concerns even if it determines that all conditions of EC Section 35753(a) have been met.
· If the County Committee determined that all nine conditions of EC Section 35753(a) are not substantially met, it would be required to disapprove the petition to transfer territory.

The County Committee failed to find all nine EC Section 35753(a) conditions substantially met—the following two required conditions did not receive sufficient support from the County Committee:
· Condition 3: The proposal will result in an equitable division of property and facilities of the original district or districts (3 affirmative votes, 7 negative votes).

· Condition 9: The proposed reorganization will continue to promote sound fiscal management and not cause a substantial negative effect on the fiscal status of the proposed district or any existing district affected by the proposed reorganization (2 affirmative votes, 8 negative votes).

The County Committee then noted that, since it had determined that two of the required EC Section 35753(a) conditions are not substantially met, it had no authority to approve the territory transfer. 

Chief petitioners or affected school districts may appeal County Committee actions on territory transfers for issues of noncompliance with the provisions of EC sections 35705, 35706, 35709, 35710, and 35753(a). The chief petitioners (appellants) submitted such an appeal to the County Superintendent. The County Superintendent subsequently transmitted the appeal, along with the complete administrative record of the County Committee action, to the SBE.

4.0 POSITIONS OF AFFECTED SCHOOL DISTRICTS
The governing board of the Orange USD opposes the proposed transfer of territory while the Saddleback Valley USD board has not taken a formal position.
4.1 Orange USD
At public hearings for the proposal, staff and legal counsel for the Orange USD provided the following reasons for district opposition to the transfer:
· The proposal does not meet Condition 3 of EC Section 35753 (equitable division of property and facilities): The Orange USD currently owns a closed school site in the area proposed for transfer—the Silverado School. If the territory is transferred, the Orange USD would lose a valuable income property (lease or sale revenue) as the closed school represents 15 percent of the district’s lease revenue and is appraised at $3.4 million.
· The proposal does not meet Condition 7 of EC Section 35753 (no substantial increase in school facility costs): The Saddleback Valley USD is repaying a General Obligation (GO) Bond, while the Orange USD is not. The transfer will result in an increase in property taxes for the property owners in the area proposed for transfer ($34 per $100 thousand in assessed valuation [AV]). 
· The proposal does not meet Condition 9 of EC Section 35753 (no significant negative effect on district finances): The loss of 15 percent of the district’s lease revenue will have a significant negative effect on the district and its student population.

· The Orange USD already has in place an interdistrict attendance agreement with the Saddleback Valley USD. 

· The Orange USD has a mitigation agreement with the Irvine Company to build a new school in the Irvine Lake area as part of potential residential development. (Irvine Lake is approximately four miles from the Silverado School location.)
4.2 Saddleback Valley USD

The governing board of the Saddleback Valley USD has taken a neutral position on the territory transfer. However, the superintendent of the district made the following observations during the public hearings:
· The Saddleback Valley USD and its governing board have been in conversations with the petitioners and the Orange USD regarding the proposed transfer of territory. The Saddleback Valley USD has been granting interdistrict attendance agreements to accommodate students from the transfer area.
· The Saddleback Valley USD does not offer transportation to the canyon areas. If the territory is transferred, the district will not offer transportation due to budget concerns.
· The Saddleback Valley USD is a declining enrollment district and has been, and will continue to be, in the process of closing schools.

· The Saddleback Valley USD has a GO bond that property owners repay at a cost of approximately $34 per $100 thousand in AV.

5.0 REASONS FOR THE APPEAL
Chief petitioners or school districts, pursuant to EC Section 35710.5, may appeal a County Committee decision on territory transfers for issues of noncompliance with the provisions of EC sections 35705, 35706, 35709, and 35710. 

The appellants contend that the County Committee did not consider sufficient information to support its determination that two of the EC Section 35753 conditions were not substantially met and, subsequently, erred when it failed to approve the territory transfer. The appellants base their claim on the following:

· The County Committee did not seek verification of information used to make its determination that two of the nine required EC Section 35753 conditions were not substantially met.

· No arbitration on the disposition of real property (the Silverado School) occurred.

· The SBE has authority to approve a reorganization proposal when it is determined that one or more of the required nine conditions in EC Section 35753 are not substantially met; and exceptional circumstances exist in the proposed territory transfer.
6.0 CDE RESPONSES TO THE APPEAL
The courts (San Rafael School District v. State Board of Education [1999] 73 Cal.App.4th 1018, 1027) have determined that the SBE may conduct a de novo review of the provisions of EC Section 35753 in any territory transfer appeal. Before responding to the appellants’ stated reasons for the appeal, the CDE will examine the following four conditions of EC Section 35753 (that the County Committee determined were substantially met by the territory transfer proposal):

· Adequate size of affected districts

· Community identity

· Promotion of racial/ethnic segregation

· Effects on education performance

The two EC Section 35753 conditions that the County Committee determined were not substantially met will be examined in the context of addressing the reasons for the appeal submitted by the chief petitioners.
6.1 EC Section 35753(a)(1): The reorganized districts will be adequate in terms of number of pupils enrolled.

Both the Orange USD and the Saddleback Valley USD have over 30,000 students enrolled according to the 2011–12 California Basic Educational Data System (CBEDS). The loss or gain of approximately 140 students will have minimal effect on either district and, clearly, this condition is substantially met for the territory transfer proposal.

However, the SBE may want to consider that the Orange USD has a recent history of stable enrollment, while the Saddleback USD currently is in period of declining enrollment (see following table).

Historical Enrollment for Each Affected District

	Year
	Orange
	Saddleback Valley

	2007–08
	30,127
	33,558

	2008–09
	30,170
	32,936

	2009–10
	30,210
	32,387

	2010–11
	30,373
	31,724

	2011–12
	30,136
	30,885


Source: CBEDS
6.2 EC Section 35753(a)(2): The districts are each organized on the basis of a substantial community identity.
The appellants make two primary points to support their claim that the proposed transfer area has a greater sense of community identity with the Saddleback Valley USD than with the Orange USD: 

· Saddleback Valley USD schools are closer to the proposed transfer area than are the schools of the Orange USD. 
· The proposed transfer area is more philosophically compatible with the Saddleback Valley USD than with the Orange USD.

The following table compares the distances from the proposed transfer area to the schools that, according to the appellants, are the ones students in the transfer area attend:

Reported Distances from Transfer Area to Schools

	School
	District
	Grades
	Enrollment*
	Distance**

	Elementary

	Chapman Hills
	Orange USD
	K-6
	477
	  8.1

	McPherson Magnet
	Orange USD
	K-8
	909
	11.1

	

	Portola Hills
	Saddleback Valley USD
	K-6
	801
	  6.0

	Robinson
	Saddleback Valley USD
	K-6
	717
	11.2

	Trabuco
	Saddleback Valley USD
	K-6
	63
	  9.5

	Middle/Intermediate

	McPherson Magnet
	Orange USD
	K-8
	909
	11.1

	Santiago Charter 
	Orange USD
	7-8***
	971
	12.0

	

	Serrano****
	Saddleback Valley USD
	7-8
	1,368
	11.4

	Rancho Santa Margarita****
	Saddleback Valley USD
	7-8
	1,556
	12.0

	High

	El Modena
	Orange USD
	9-12
	2,207
	12.4

	

	Trabuco Hills
	Saddleback Valley USD
	9-12
	3,195
	  8.5


     * 2011–12 CBEDS
   ** Distance in miles from the closed Silverado School to the listed school.

  *** One sixth grade student reported in enrollment.
**** Appellants list no middle schools in Saddleback USD that are attended by students from the proposed transfer area. Listed schools are the two schools closest to the Silverado School.

The comparison of distances to the schools attended by the students residing in the community is not a compelling argument. Although the high school in Saddleback Valley USD is about four miles closer than the Orange USD counterpart (8.5 versus 12.4), there are no significant overall differences for the elementary and middle/intermediate schools. The CDE also notes that the Orange USD currently provides busing to the area. The superintendent of the Saddleback Valley USD stated during the public hearings held by the County Committee that his district does not provide transportation and would not even if the territory were transferred. Although appellants note that students as young as five years old face bus rides of up to one and a half hours (one-way) to attend Orange USD schools, bus rides would not even be an option if the territory was transferred. According to information submitted by Orange USD, approximately two-thirds of all students from the area who attend Orange USD schools ride the buses.

Appellants support their claim that the proposed transfer area is more philosophically compatible with the Saddleback Valley USD than with the Orange USD by noting the unique community issues of the canyons. The Trabuco Canyon, which is the furthest south of the canyons, already is located in the Saddleback Valley USD. The canyon areas already work together on animal, fire, and emergency communication issues.
The evidence provided by the appellants regarding their philosophical compatibility with Saddleback Valley USD only demonstrates philosophical compatibility among the canyons in the area. The evidence supports (from a community identity perspective) combining the canyons—however, nothing presented supports the appellants’ claim that they have better community identity with the Saddleback Valley USD than with the Orange USD.
It is the opinion of CDE that, while the general issue of community identity is substantially met by the territory transfer, neither point raised by the appellants supports a finding that the proposed transfer area has a greater degree of community identity with the Saddleback Valley USD than with the Orange USD.

6.3 EC Section 35753(a)(4): The reorganization of the districts will preserve each affected district's ability to educate students in an integrated environment and will not promote racial or ethnic discrimination or segregation.

Historically, the percentage of minority students enrolled has been higher in the Orange USD than in the Saddleback Valley USD. Although the difference has decreased over the years, the table below demonstrates that there still is a significantly greater percentage of minority students in the Orange USD. 
Historical White Subgroup Enrollment for Districts

	Year
	Orange USD
	Saddleback Valley USD

	2007–08
	36.8%
	61.2%

	2008–09
	35.7%
	59.6%

	2009–10
	34.5%
	56.6%

	2010–11
	33.6%
	55.1%

	2011–12
	33.1%
	53.5%


Source: CBEDS

The approximately 140 students in the proposed transfer area would have insignificant effects on the percentages of racial/ethnic subgroup enrollment in either affected district. The following table displays enrollment data for the two districts and the Silverado School from the 2008–09 school-year (the last year that the Silverado School was operational). 
2008–09 Student Subgroup Enrollment
	School/District
	Enrollment
	Asian
	Hispanic
	White
	Other

	Silverado school
	74
	0.0%
	12.2%
	86.5%
	1.3%

	Orange USD
	30,170
	9.8%
	46.1%
	35.7%
	8.4%

	Saddleback Valley USD
	32,936
	7.4%
	24.9%
	59.6%
	8.1%


Source: 2008–09 CBEDS

The data in the above table is meant to be illustrative only and is not meant to be a statistical comparison of the racial/ethnic composition of the proposed transfer area to the affected school districts. Not all students enrolled in the Silverado School resided in the transfer area, and not all transfer area students were enrolled in Silverado School. However, it is the opinion of the CDE that Silverado School’s data provides the best illustration of the school-age population in the Silverado community. Data from the 2008–09 school-year is used since that is the last year that the Silverado School was open. This data suggests that the proposed transfer area contains a smaller percentage of minority students than does either affected school district. However, given the relatively small number of students in the transfer area, the CDE finds that a transfer of this area would not promote racial or ethnic discrimination or segregation. 
6.4 EC Section 35753(a)(6): The proposed reorganization will continue to promote sound education performance and will not significantly disrupt the educational programs in the districts affected by the proposed reorganization.
One of the reasons cited by the petitioners for the transfer of territory is that the Saddleback Valley USD is a “better” district. The petitioners noted that Orange USD, under Adequate Yearly Progress (AYP), became a Program Improvement (PI) district in 2009 and that Saddleback Valley USD performs better based on the Academic Performance Index (API). The following table displays 2011–12 performance data for the two affected school districts.
2011–12 Accountability Performance Data

	Accountability Measure
	Orange USD
	Saddleback Valley USD

	API
	
	

	API Base
	820
	860

	API Growth
	836
	866

	Percent of Schools making API Growth Targets
	84.2%
	59.4%

	Graduation Rate
	90.7%
	94.2%

	In PI?
	Yes, Year 3
	No


Source: Educational Data Partnership

The 2008–09 API score for the Silverado School was 836, higher that the district-wide API of Orange USD of 797 and lower than the Saddleback Valley USD district-wide API of 848. Again, the preceding is illustrative and is not meant to be a valid comparison (for the reasons cited in Section 6.3).
The percentage of students eligible for special programs such as English Language Learners (ELL), Free/Reduced Price Meals (FRPM), and Compensatory Education can affect educational programming as well as district- and school-wide academic performance. The following table displays 2008–09 Special Programs data for the Silverado School and the affected school districts.
2008–09 Special Programs Data
	School/District
	Enrollment
	Percent ELL
	Percent in FRPM Program
	Percent in Compensatory Education*

	Silverado school
	74
	8.1%
	16.2%
	0.0%

	Orange USD
	30,170
	24.0%
	34.6%
	32.2%

	Saddleback Valley USD
	32,936
	12.4%
	15.8%
	6.7%


Source: Educational Data Partnership

* Percent of students participating in the federal Title I and/or the state Economic Impact Aid/State Compensatory Education (EIA/SCE) program.

Although not for purposes of statistical comparison, the data presented above suggests that students in the Silverado School (in 2008–09) are far less likely to be enrolled in the special programs listed in the above table than are students throughout the Orange USD. 
Although it appears that students in the area proposed for transfer score (on average) higher on measures of academic performance and are less likely to be in enrolled special programs than students, it is the opinion of CDE that the removal of such a relatively small group of these students would have little effect on the educational performance of the Orange USD. 

The CDE response to the appeal now turns to an examination of the reasons for the appeal that are provided by the appellants.
6.5 The County Committee did not seek verification of information it used to make its determination that two of the required nine conditions in EC Section 35753 were not substantially met.
The CDE agrees with the appellants’ concerns that the County Committee “did not seek verification of information it used” to determine that two of the required nine conditions in EC Section 35753 were not substantially met. Based on the information provided in the administrative record submitted by the County Superintendent (including minutes of the meetings), the only information considered by the County Committee, in addition to testimony provided at public hearings, was what was prepared and presented by the two affected school districts and the appellants. The administrative record contained no verification of the presented information and no independent analysis of the territory transfer by either the County Superintendent or outside consultant. Review of the minutes and audio recordings of the meetings/public hearings confirm that no independent analysis was presented to the County Committee.

The following is the CDE analysis of the two EC Section 35753 conditions that the County Committee determined were not substantially met.
· EC Section 35753(a)(3): The proposal will result in an equitable division of property and facilities of the original district or districts.
EC Section 35560 establishes two general guidelines for the allocation of funds, property, and obligations when school districts are reorganized:
1. Real property (e.g., school sites) shall be the property of the district in which the real property is located.

2. All other property, funds, and obligations (except bonded indebtedness) are to be divided pro rata among the affected districts based on the AV of the portions of the former district that are included in each of the districts. Note, however, that EC Section 35736 allows the County Committee or the SBE to include a more equitable plan, based on factors other than AV, for the allocation of “other property, funds, and obligations” in the plans and recommendations of the reorganization proposal.
Based on the guidelines in EC Section 35560, the Silverado School (located in the territory proposed for transfer) will become the property of the Saddleback Valley USD if the transfer is approved. In the 10 years prior to the Silverado School’s closure for the 2009–10 school year, the school never enrolled more than 112 K–6 students. The following table depicts the enrollment trend for Silverado School from the highest enrollment of 112 students until closure.
Historical Enrollment for Silverado Elementary School

	Year
	Enrollment

	2004–05
	112

	2005–06
	100

	2006–07
	  88

	2007–08
	  93

	2008–09
	  74

	2009–10
	School Closed


Source: CBEDS

At the time the County Committee considered the territory transfer, there were approximately 140 public school students (about 80 K–6 students) in the proposed transfer area. Thus, the transfer of the school (and its student capacity) appears to be equitable relative to the number of students involved in the transfer.
The Orange USD has expressed concerns about the loss of potential lease or sales revenue if the Silverado School were to transfer to Saddleback Valley USD. It appears that the County Committee determined that the EC Section 35753(a)(3) condition was not substantially met based, at least in part, on the Orange USD’s claim that loss of this potential revenue was not equitable. 
Such revenue, if it is determined to be inequitable, can be addressed when considering the allocation of “other property, funds, and obligations” pursuant to EC Section 35736. Further discussion of this point is in the following bulleted item regarding effects of the reorganization on fiscal status.
It is the opinion of the CDE that this condition is substantially met.
· EC Section 35753(a)(9): The proposed reorganization will continue to promote sound fiscal management and not cause a substantial negative effect on the fiscal status of the proposed district or any existing district affected by the proposed reorganization.
The County Superintendent requested that both affected districts submit information to be used by the County Committee “to evaluate whether or not the proposed transfer meets the minimum criteria” of EC Section 35753. The Orange USD submitted no documentation stating that the proposed transfer of territory would have a negative fiscal effect on the district. However, during public hearings, the Orange USD argued that the district would be fiscally harmed by the loss of potential lease and/or sales revenue from the Silverado School. The district provided no documentation to support its argument. 
Petitioners claimed that the Silverado School is “padlocked” and has never generated lease income since its closure. The appellants further argue that: (1) the Orange USD inflated the value of the school to the County Committee, (2) the school, because of its isolated location, will be very difficult to lease, and (3) the Irvine Company donated the land (upon which the school is built) with a deed restriction that the site be used exclusively for a public school (thus, the land should revert back to the Irvine Company since it is no longer used for that purpose).
In CDE’s opinion, the issues raised by the Orange USD or the appellants are not particularly relevant to determining whether this condition is substantially met. The EC is clear that, if the transfer is approved, the Silverado School site will become the property of the Saddleback Valley USD (assuming any deed restrictions, if any, are addressed). However, the CDE examines the fiscal effects of Silverado School site becoming the property of the Saddleback Valley USD in the context of the following two issues:

1. The County Superintendent determined that the Orange USD is a fiscally solvent district (after review of the 2011–12 Second Interim Report) and approved the district’s 2012–13 Adopted Budget. Given that the district is a relatively fiscally healthy district, the loss of lease revenue for the Silverado School (if any), after factoring in district costs for maintaining the school site, should have minimal effect on the district’s future fiscal status. Similarly, any future sales revenue is not current revenue of the Orange USD and, thus, should have no effect on the current fiscal status of the district.

2. Even if the loss of lease or sales revenue is determined to have a negative effect on the Orange USD fiscal status in the future, there is a mechanism available to address that possibility at the local level. EC Section 35736 allows the SBE to add a provision to the plans and recommendations of the territory transfer proposal, for a more equitable division of the Orange USD’s funds and obligations (should the SBE reverse the action of the County Committee). 
In section 7.2 of this attachment, the CDE will recommend that the SBE include a general provision for division of assets and obligations for the districts and the County Superintendent to use if the territory transfer is approved. This provision will allow the affected districts and the County Superintendent to consider sales/lease revenue generated by the Silverado School and the fiscal status of the Orange USD when dividing property and obligations of the Orange USD (should the SBE reverse the action of the County Committee).
Given the above considerations, the CDE has determined that this condition is substantially met.
6.6 No arbitration on the disposition of real property occurred.
It is the opinion of the appellants that, even if loss of the Silverado School represented a substantial negative effect on the Orange USD (due to loss of either lease or sales revenue), the County Committee could have engaged in an arbitration process to mitigate the financial loss to the district. Such an arbitration process is available to the affected districts and the County Superintendent (pursuant to EC Section 35565) should the territory transfer be approved. 

The County Committee had no authority to convene or engage in arbitration of the disposition of the real property while considering the territory transfer proposal. Thus, the CDE does not support this assertion of the appellants. However, had the County Committee recommended approval of the territory transfer proposal, it could have included (in the plans and recommendations for the territory transfer), a proposal that the financial effects of the loss of sales or lease revenue from the Silverado School be used in determining the division of funds, property (other than real property), or obligations of the Orange USD (pursuant to EC Section 35736). From that perspective, the County Committee could have entertained the possibility that the affected school districts and the County Superintendent (when addressing division of funds, property, and obligations) would explore ways to mitigate any fiscal effect of the loss of sales or lease revenue (see sections 6.5 and 7.2 of this attachment). 
6.7 The SBE has authority to approve a reorganization proposal when it is determined that one or more of the required nine conditions in EC Section 35753 are not substantially met and exceptional circumstances exist.
The SBE does have the authority to approve a reorganization proposal when it has determined that one or more of the required nine conditions in EC Section 35753 are not substantially met and exceptional circumstances exist. However, the EC does not provide this authority to the County Committee. Therefore, it is the opinion of the CDE that this concern raised by appellants is not relevant to County Committee actions regarding the territory transfer proposals.
As noted previously, the County Committee had the discretion to approve the territory transfer if it determined that all EC Section 35753(a) conditions are met. Under this discretionary authority, the County Committee would not have been obligated to approve the transfer solely because all of the nine required conditions are met. The County Committee would have needed to find some reason to use its discretionary authority to approve the transfer (if it had found all conditions substantially met). CDE staff found nothing in the administrative record to suggest that the County Committee considered any exceptional circumstances, or compelling reasons, to support approving the territory transfer proposal.
EC Section 35500 states that it is the intent of the Legislature that “local educational needs and concerns” shall serve as the basis for reorganization of school districts. Although the County Committee discussed no compelling “local educational needs or concerns” to transfer the territory, the petitioners have offered several reasons that they consider compelling. Those reasons were listed in section 2.0 of this attachment, and are repeated here:
· Schools in the Saddleback Valley USD are closer than are the schools in the Orange USD.

· A number of canyon students already attend school (on interdistrict transfers) in the Saddleback Valley USD.

· Saddleback Valley USD is more philosophically compatible to the canyons and there are more shared community interests. 
· Saddleback Valley USD is a better district. It scores higher on the API than does the Orange USD, and Orange USD is a PI district.

The first and third reasons listed above were considered in section 6.2. Based on this consideration, it is the determination of the CDE that they are not compelling reasons to transfer the territory.
The second listed reason is that a number of canyon students already attend Saddleback Valley USD. Petitioners stated that, at the time the petition was considered, about one-third of the students in the area attended the Saddleback Valley USD on interdistrict transfers (which means that about two-thirds of the students continued to attend the Orange USD). 
According to records of the Orange USD, 149 interdistrict transfer requests (from Orange USD to Saddleback Valley USD) were made on behalf of students in the canyon area during the four years since the Silverado School was closed. All but one of these requests was approved (according to district records). Thus, the residents appear to currently have the choice of which district to attend. There is no guarantee that Saddleback Valley USD (a declining enrollment district in the process of closing schools) would approve interdistrict attendance requests to the degree the Orange USD currently is. Even if the Saddleback Valley USD does adopt a liberal policy toward interdistrict transfer requests, area residents would, at best, have the same choices of school districts as they currently have. The CDE does not find this to be a compelling reason to transfer the territory.
Finally, it is the petitioners’ perception that the Saddleback Valley USD is an academically better district than the Orange USD. This issue is considered in greater detail in section 6.4 of this attachment. It is the opinion of the CDE that perceptions of educational performance, preferences for educational programs, and concerns about responsiveness of a school district, are valid reasons for students and parents of students to pursue options of school choice (e.g., interdistrict transfers, charter schools); but, they are not valid reasons for transferring territory out of a district. 
6.8 Summary
The CDE disagrees with the County Committee’s findings that two of the nine conditions of EC Section 35753 are not substantially met—CDE finds that all nine of these threshold conditions are substantially met by the proposed territory transfer. The CDE finds no reason in the administrative record, or in its own analysis of the issues, to disapprove the transfer.

However, the CDE also determines that the petitioners have provided no compelling reason to approve the territory transfer. Given the lack of compelling issues to either approve or disapprove, the CDE determines that there is no reason to overturn the existing action of the County Committee to disapprove the territory transfer proposal.

7.0 STAFF RECOMMENDED AMENDMENTS TO THE PETITION
If the SBE disagrees with the CDE recommendation and approves the appeal (thus, reversing the County Committee’s action to deny the territory transfer), it has authority to amend or add certain provisions to the territory transfer proposal. One of the provisions the SBE must add, if it reverses the action of the County Committee by approving the appeal, is the area of election.
7.1 Area of Election

Determination of the area in which the election for a reorganization proposal will be held is one of the provisions under EC Article 3 (commencing with Section 35730) that the SBE may add or amend. EC Section 35710.5(c) also indicates that, following the review of an appeal, if the petition will be sent to an election, the SBE must determine the area of election.

The plans and recommendations to reorganize districts may specify an area of election, but specification of an election area is not required (EC Section 35732). If a plan does not specify the area of election, the statute specifies that “the election shall be held only in the territory proposed for reorganization.” Thus, the area proposed for reorganization is the “default” election area. The SBE may alter this area, but the alterations must comply with the “Area of Election Legal Principles” below. In this case, the County Committee disapproved the territory transfer, and the chief petitioners appealed the County Committee’s decision. Therefore, following review of the appeal, if the petition will be sent to election, the SBE must, pursuant to EC Section 35756, determine the territory in which the election will be held.

In establishing the area of election, the CDE and SBE follow the legal precedent set by the California Supreme Court in Board of Supervisors of Sacramento County, et al. v. Local Agency Formation Commission (1992) 3 Cal. 4th 903 (the “LAFCO” decision). LAFCO holds that elections may be confined to within the boundaries of the territory proposed for reorganization (the “default” area), provided there is a rational basis for doing so. LAFCO requires we examine: (1) the public policy reasons for holding a reorganization election within the boundaries specified; and (2) whether there is a genuine difference in the relevant interests of the groups that the election plan creates (in this situation, the analysis examines the interests of voters in the territory to be transferred from the Orange USD, those that will remain in the Orange USD, and those in the district that would receive the territory—the Saddleback Valley USD). The proposed transfer, in the opinion of the CDE, does not reflect any genuinely different interests between voters in the transfer area and voters in either of the affected school districts.

A reduced voting area has a fair relationship to a legitimate public purpose. State policy favors procedures that promote orderly school district reorganization statewide in a manner that allows for planned, orderly, community-based school systems that adequately address transportation, curriculum, faculty, and administration.
Finally, discussion of other judicial activity in this area is warranted. In a case that preceded LAFCO, the California Supreme Court invalidated an SBE reorganization decision that approved an area of election that was limited to the newly unified district. As a result, electors in the entire high school district were entitled to vote (Fullerton Joint Union High School District v. State Board of Education [1982] 32 Cal. 3d 779 [Fullerton]). The Fullerton court applied strict scrutiny and required demonstration of a compelling state interest to justify the exclusion of those portions of the district from which the newly unified district would be formed.

The Fullerton case does not require that the SBE conduct a different analysis than that described above. The LAFCO decision disapproved the Fullerton case, and held that absent invidious discrimination, the rational basis approach to defining the election area applied. In this matter, no discrimination, segregation, or racial impacts are identified. Accordingly, the LAFCO standard and analysis applies.
CDE staff finds that the transfer of territory would have no significant effect on the voters in either the remaining Orange USD or the receiving Saddleback Valley USD. Therefore, if the SBE reverses the action of the County Committee, the CDE recommends the SBE establish the area proposed for transfer as the area of election.

7.2 Division of Property, Funds, and Obligations
A proposal may include a provision for the division of property and obligations of any district whose territory is being partially included in one or more districts (EC Section 35736). As indicated in section 6.5 of this attachment, the CDE determined that existing provisions of the EC may be utilized to achieve an equitable distribution of property, funds, and obligations of the Orange USD. The CDE recommends the following:

· The disposition of potential lease or sales revenue of the Silverado School has been the apparent primary issue of concern for the County Committee and the Orange USD. Equitable division of property and obligations of the Orange USD shall include consideration of: (1) past, current, and/or potential lease or sales revenue of the Silverado School, (2) past, current, and/or potential costs to maintain the school, (3) all other fiscal issues related to leasing, selling, or owning the school, and (4) the fiscal status of the Orange USD and the Saddleback Valley as of the Second Interim Report of the school year immediately preceding the date on which the proposed territory transfer becomes effective for all purposes. Such division of property and obligations shall be negotiated by the Orange USD and the Saddleback Valley USD.
· Any remaining assets and liabilities (those not included in the above division plan) of the Orange USD shall be divided based on the proportionate public school student population residing in the area proposed for transfer and the remaining territory of the district on June 30 of the school year immediately preceding the date on which the proposed territory transfer becomes effective for all purposes.

· Disputes arising from any division of property, funds, or obligations shall be resolved by the affected school districts and the county superintendent of schools through a board of arbitrators. The board shall consist of one person appointed by each district and one by the county superintendent of schools. By mutual accord, the county member may act as sole arbitrator. Expenses will be divided equally between the districts. The written findings and determination of the majority of the board of arbitrators is final, binding, and may not be appealed (EC Section 35565).

8.0 STATE BOARD OF EDUCATION OPTIONS
The SBE has two general options to deny the appeal (thus, upholding the County Committee action) and two options to approve the appeal (thus, overturning the County Committee action).

To deny the appeal, the SBE may either:

· Determine that the proposed transfer of territory fails to substantially meet all nine conditions of EC Section 35753(a) and deny the appeal, which affirms the County Committee’s decision to disapprove the transfer; or

· Determine that the proposed transfer of territory substantially meets all nine conditions of EC Section 35753(a) and deny the appeal on other grounds (e.g., there is no compelling reason to overturn the County Committee decision). 
To approve the appeal, the SBE may either:

· Determine that the proposed transfer of territory substantially meets all nine conditions of EC Section 35753(a), approve the appeal, and reverse the County Committee’s decision to disapprove the transfer. Under this option the SBE must determine the election area for the reorganization; or

· Determine that the proposed transfer of territory fails to substantially meet all nine conditions of EC Section 35753(a); determine that it is not practical or possible to apply these conditions literally and that the circumstances with respect to the petition provide an exceptional situation sufficient to justify approval; and, reverse the County Committee’s decision to disapprove the transfer. Under this option, the SBE also must determine the election area for the reorganization.

9.0 RECOMMENDED ACTION

The CDE recommends that the SBE deny the appeal and affirm the County Committee’s disapproval of the territory transfer proposal based on the determination that there are no compelling “local educational needs and concerns” to justify approval of the territory transfer.
Should the SBE determine that compelling reasons exist to warrant reversing the disapproval of the territory transfer proposal, the CDE recommends that the SBE: (1) establish the election area as the territory proposed for transfer and (2) include, in the plans and recommendations for the proposal, the provisions for division of property, funds, and obligations listed in section 7.2 of this attachment.


