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CALIFORNIA STATE BOARD OF EDUCATION
MAy 2013 AGENDA
 FORMCHECKBOX 
 General Waiver

	SUBJECT

Request by Colusa Unified School District to waive a portion of California Education Code Section 44908, the requirement that a probationary employee who, in any one school year, has served for at least seventy-five percent of the number of days the regular schools of the district in which he is employed are maintained shall be deemed to have served a complete school year.

Waiver Number: 90-1-2013

	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent




	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial
That this retroactive waiver be granted for one employee only; in the future, Colusa Unified School District (USD) will inform all future part-time or job share employees of the provisions of Education Code (EC) 44908 and they will receive a year of credit only if they work seventy-five percent of the school days in a regular school year.
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The State Board of Education has heard three other waivers of this kind in November 2008 for Temecula Valley Unified School District (USD), January 2010 for Chino Valley USD and July 2010 for Old Adobe USD for several employees and each of the waivers were approved with conditions.   
	SUMMARY OF KEY ISSUES


The EC Section 44908 requires that a probationary employee work at least seventy-five percent of the number of days in the regular school year in which he is employed to be deemed to have served two complete school years for purposes of permanent tenure status. 

Colusa USD is requesting to retroactively waive, with regard to one specific certificated employee regarding EC Section 44098, the requirement that a probationary employee who, in any one school year, has served for at least seventy-five percent of the number
of days maintained by the school of the district in which he is employed, shall be deemed to have served a complete school year.
On February 18, 1999 the Colusa USD notified a certificated employee, that she had acquired tenure status beginning with the 1999-2000 school year. During the certificated employee’s first year of employment she served seventy-five percent of the number of days that regular schools were in session and acquired one year of credit toward tenure. During the certificated employee’s second year of employment she began as a full time second year probationary teacher, but took maternity leave during her second year of employment and did not work seventy-five percent  of the number of days the regular schools were in session. The certificated employee returned to her employment during her third year on a shared contract and did not work seventy-five percent of the number of days the regular schools were in session and the Colusa USD mistakenly “granted” the certificated employee tenure believing she had met the requirements of EC Section 44098. Therefore, the certificated employee has continued to teach on a shared contract basis. 
On February 18, 1999 the Colusa USD misinterpreted EC Section 44098 and assured the certificated employee that she had tenure. The certificated employee was told orally and in writing that she had completed the probationary period. The Colusa USD is requesting a waiver of EC Section 44098 to correct its inadvertent misapplication of EC Section 44098 and allow for the permanent tenure status of the certificated employee so that she is granted a complete year of service for the 1998-1999 school year even though she taught less than seventy-five percent of the number of days the regular schools were in session that year. The Colusa USD believes that this waiver request is in the best interest of the Colusa USD and the certificated employee and corrects a penalty incurred by the certificated employee through no fault of her own. 
The Colusa Educators Association, the exclusive representative of all certificated employees of the Colusa USD supports the request and participated in the development of this waiver application. The Colusa USD Board of Trustees held a public hearing on January 15, 2013 and approved this waiver request. 

The Colusa USD is requesting a retroactive waiver of EC Section 44098 to apply to this certificated employee only. If the waiver is approved, this certificated employee will be deemed to be to have served two complete school years for purposes of permanent tenure status. 

The department recommends approval of this waiver with the condition that this retroactive waiver is granted for this certificated employee only; in the future, Colusa USD will inform all future part-time or job share employees of the provisions of EC Section 44098, and they will receive a year of credit only if they work seventy-five percent of the school days in a regular school year.
Demographic Information: Colusa USD has a student enrollment of 1,418 and is located in the town of Colusa in Colusa County.
Authority for Waiver: EC Section 33050

Period of request: July 1, 1998, to June 30, 1999 (requested)


          July 1, 1998, to June 30, 1999 (recommended)

Local board approval date(s): January 15, 2013
Public hearing held on date(s): January 15, 2013
Bargaining unit(s) consulted on date(s): January 3, 2013, Colusa Educators Association
Name of bargaining unit/representative(s) consulted: January 3, 2013, Colusa Educators Association, Pam Giuliano, President
Position of bargaining unit(s) (choose only one): 

 FORMCHECKBOX 
  Neutral                        FORMCHECKBOX 
  Support                      FORMCHECKBOX 
  Oppose
Comments (if appropriate):

Public hearing advertised by (choose one or more):

 FORMCHECKBOX 
 posting in a newspaper       FORMCHECKBOX 
 posting at each school           FORMCHECKBOX 
 other (specify)
Advisory committee(s) consulted: Colusa School Board   

Objections raised (choose one):  FORMCHECKBOX 
  None       FORMCHECKBOX 
  Objections are as follows:

Date(s) consulted: January 15, 2013
	FISCAL ANALYSIS (AS APPROPRIATE)


There is no state-wide or local fiscal impact of waiver approval.
	ATTACHMENT(S)


Attachment 1: General Waiver Request (2 pages) (Original waiver request is signed                             and on file in the Waiver Office.)
California Department of Education

WAIVER SUBMISSION - General
CD Code: 0661598

Waiver Number: 90-1-2013

Active Year: 2013
Date In: 1/29/2013 2:17:52 PM
Local Education Agency: Colusa Unified School District 
Address: 745 10th St.
Colusa, CA 95932
Start: 7/1/1998

End: 6/30/1999
Waiver Renewal: N
Previous Waiver Number: 
Previous SBE Approval Date: 
Waiver Topic: Other Waivers
Ed Code Title: Teacher Tenure when Part-time
Ed Code Section: 44908
Ed Code Authority: 33050
Ed Code or CCR to Waive: This is a request by Colusa USD to waive a portion of CA Ed. Code section 44908, the requirement that a probationary employee who, in any one school year, has served for at least 75% of the number of days the regular schools of the District in which she is employed are maintained shall be deemed to have served a complete school year.  
Outcome Rationale: On 2/18/99 the Colusa USD notified one certificated employee, Jill Boeger, that she had acquired tenure status beginning with the 1999/2000 school year. During Ms. Beoger’s first year of employment she served 75% of the number of days that regular schools were in session and acquired one year of credit toward tenure. During Ms. Boeger’s second year of employment she began as a full time second year probationary teacher, but took maternity leave during her second year of employment and did not work 75% of the number of days the regular schools were in session. Ms. Boeger returned to her employment during her third year on a shared contract and did not work 75% of the number of days the regular schools were in session and the District mistakenly “granted” Ms. Boeger tenure believing she had met the requirements of Ed. Code section 44908. Therefore, Ms. Boeger has continued to teach on a shared contract basis.  

On 2/18/99 the District misinterpreted Ed. Code section 44908 and assured Ms. Boeger that she had tenure. Ms. Boeger was told orally and in writing that she had completed the probationary period. The District is requesting a waiver of Ed. Code section 44908 to correct its inadvertent misapplication of Ed. Code section 44908 and allow for the permanent tenure status of Ms. Boeger so that she is granted a complete year of service for the 1998/1999 school year even though she taught less than 75% of the number of days the regular schools were in session that year. The District believes that this waiver request is in the best interest of the District and Ms. Boeger and corrects a penalty incurred by Ms. Boeger through no fault of her own.  

The Colusa Educators Association, the exclusive representative of all certificated employees of the Colusa Unified School District supports the request and participated in the development of this waiver application. The Board of Trustees held a public hearing on January 15, 2013 and approved this waiver request. Attached hereto is a 2/18/99 letter to Ms. Boeger notifying her that she had completed her probationary period and was granted tenure. Also attached is a 1/28/13 letter from Pam Giuliano, President of the Colusa Educators Association supporting this waiver request. 

Student Population: 1418
City Type: Small
Public Hearing Date: 1/15/2013
Public Hearing Advertised: Regular Board Agenda Posted throughout the District.
Local Board Approval Date: 1/15/2013
Committee/Council Reviewed By: None.
Committee/Council Reviewed Date: 1/15/2013
Committee/Council Objection: N
Committee/Council Objection Explanation:

Audit Penalty YN: N
Categorical Program Monitoring: N
Submitted by: Mr. Robert Thurbon
Position: Attorney for Colusa Unified School District
E-mail: bthurbon@thurbonandmchaney.com
Telephone: 916-636-1840
Fax: 530-458-4030
Bargaining Unit:  Date: 01/03/2013 
Name: Colusa Educators Association 
Representative: Pam Giuliano 
Title: President 
Position: Support 
Comments: 
Revised:  4/23/2013 2:25 PM
Revised:  4/23/2013 2:25 PM

