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English Language Arts/English Language Development Instructional Materials Adoption – Approve Commencement of the Rulemaking Process for Amendments to the California Code of Regulations, Title 5, Section 9517.3.
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SUMMARY OF THE ISSUE(S)

In order for the California Department of Education (CDE) and State Board of Education (SBE) to conduct an adoption of instructional materials for English language arts/ English language development (ELA/ELD) as set forth in California Education Code (EC) Section 60211, as established by Senate Bill 201 (Liu), Statutes of 2013, the attached proposed regulations must be adopted.

RECOMMENDATION
The CDE recommends the SBE take the following actions:

· Approve the Notice of Proposed Rulemaking (Notice);

· Approve the Initial Statement of Reasons (ISOR);

· Approve the proposed regulations; 

· Direct the CDE to commence the rulemaking process; and

· Authorize the CDE to take any necessary ministerial action to respond to any direction or concern expressed by the Office of Administrative Law during its review of the Notice, ISOR, and proposed regulations.

BRIEF HISTORY OF KEY ISSUES
On October 2, 2013, Governor Brown signed into law SB 201 (Liu), Statutes of 2013, which authorized a new statewide ELA/ELD instructional materials adoption with final SBE action no later than November 30, 2015. This bill created EC Section 60211 which requires the CDE to assess participating publishers a fee. While EC Section 60200 and the California Code of Regulations, Title 5, (5 CCR) sections 9510 through 9525 fully establish the process by which the CDE and the SBE conduct instructional materials adoptions, the 5 CCR does not address the process for collecting the fee for this ELA/ELD adoption, as specified in the new law, nor the amount of the fee. These proposed new regulations will address these issues. These regulations will allow the CDE and the SBE to conduct the new ELA/ELD instructional materials adoption and provide to local educational agencies (LEAs) and the public a list of approved and recommended kindergarten through grade eight instructional materials aligned to the California Common Core State Standards (CA CCSS) for ELA/ELD. 

SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION
The California Constitution, Article 9, Section 7.5, establishes that the SBE shall adopt instructional materials for use in grades one through eight (and, pursuant to EC Section 60200, kindergarten). 

In 2012 Governor Brown signed into law AB 1246 (Brownley), Statutes of 2012, which authorized the SBE to take action on a new statewide mathematics instructional materials adoption no later than March 30, 2014; and in January 2013, the SBE approved regulations specific to that adoption which these proposed ELA/ELD regulations closely resemble.  
FISCAL ANALYSIS (AS APPROPRIATE)
These regulations will not result in any additional costs or savings to LEAs, state agencies, or federal funding to the State. The process will be self-funded by fees from participating publishers. Further, pursuant to law, LEAs will be under no obligation to purchase or implement the instructional materials approved in the adoption process. 

A Fiscal Impact Statement is provided as Attachment 4.

ATTACHMENT(S)
Attachment 1: Notice of Proposed Rulemaking (5 pages)

Attachment 2: Initial Statement of Reasons (4 pages)

Attachment 3: Proposed Regulations (2 pages)


Attachment 4: Economic and Fiscal Impact Statement (STD. 399) (4 pages). The Economic and Fiscal Impact Statement is available for viewing at the State Board of Education office. 
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NOTICE OF PROPOSED RULEMAKING

AMENDMENT TO CALIFORNIA CODE OF REGULATIONS, TITLE 5, REGARDING ENGLISH LANGUAGE ARTS/ENGLISH LANGUAGE DEVELOPMENT INSTRUCTIONAL MATERIALS ADOPTION

[Notice published January 31, 2014]

NOTICE IS HEREBY GIVEN that the State Board of Education (SBE) proposes to adopt the regulations described below after considering all comments, objections, or recommendations regarding the proposed action.

PUBLIC HEARING
California Department of Education (CDE) staff, on behalf of the SBE, will hold a public hearing at 9:30 a.m. on March 18, 2014, at 1430 N Street, Room 1801, Sacramento, California. The room is wheelchair accessible. At the hearing, any person may present statements or arguments, orally or in writing, relevant to the proposed action described in the Informative Digest. The SBE requests, but does not require, that persons who make oral comments at the public hearing also submit a written summary of their statements. No oral statements will be accepted subsequent to this public hearing.

WRITTEN COMMENT PERIOD
Any interested person, or his or her authorized representative, may submit written comments relevant to the proposed regulatory action to:

Debra Thacker, Regulations Coordinator

Administrative Support and Regulations Adoption Unit

California Department of Education

1430 N Street, Room 5319

Sacramento, CA 95814

Comments may also be submitted by facsimile (FAX) at 916-319-0155 or by e-mail to regcomments@cde.ca.gov.  

Comments must be received by the Regulations Coordinator prior to 5:00 p.m. on March 18, 2014. All written comments received by CDE staff during the public comment period are subject to disclosure under the Public Records Act.

AVAILABILITY OF CHANGED OR MODIFIED TEXT

Following the public hearing and considering all timely and relevant comments received, the SBE may adopt the proposed regulations substantially as described in this Notice 

or may modify the proposed regulations if the modifications are sufficiently related to the original text. With the exception of technical or grammatical changes, the full text of any modified regulation will be available for 15 days prior to its adoption from the Regulations Coordinator and will be mailed to those persons who submit written comments related to this regulation, or who provide oral testimony at the public hearing, or who have requested notification of any changes to the proposed regulations.

AUTHORITY AND REFERENCE
Authority: Sections 33031 and 60206, Education Code.

References:  Sections 60200, 60207 and 60211, Education Code.

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

On October 2, 2013, Governor Brown signed into law Senate Bill 201 (Liu), Statutes of 2013, which authorized a new statewide English language arts/English language development (ELA/ELD) instructional materials adoption with final SBE action no later than November 30, 2015. This bill created Education Code section 60211 which requires the CDE to assess participating publishers a fee. While Education Code section 60200 and the California Code of Regulations, Title 5, sections 9510 through 9525 establish the process by which the CDE and the SBE conduct instructional materials adoptions, Title 5 does not address the process for collecting the fee for this ELA/ELD adoption as specified in the new law nor the amount of the fee. These proposed new regulations will address this fee and the CDE’s collection process. These regulations will allow the CDE and the SBE to conduct the new ELA/ELD instructional materials adoption and provide to local educational agencies and the public a list of approved and recommended kindergarten through grade eight instructional materials aligned to the California Common Core State Standards (CCSS) for ELA/ELD. 

The CDE reviewed all state regulations relating to instructional materials and found that none exist that are inconsistent or incompatible with these regulations regarding kindergarten through grade eight instructional materials that are aligned to the California ELA/ELD. The proposed regulations add an element of detail specific to one adoption process as set forth in new law.
DISCLOSURES REGARDING THE PROPOSED ACTION/ FISCAL IMPACT

The SBE has made the following initial determinations:

There are no other matters as are prescribed by statute applicable to the specific state agency or to any specific regulations or class of regulations.

The proposed regulations do not require a report to be made.

Mandate on local agencies and school districts: None

Cost or savings to any state agency: None

Costs to any local agencies or school districts for which reimbursement would be required pursuant to Part 7 (commencing with section 17500) of Division 4 of the Government Code: None

Other non-discretionary costs or savings imposed on local educational agencies: None

Costs or savings in federal funding to the state: None

Significant statewide adverse economic impact directly affecting business including the ability of California businesses to compete with businesses in other states: None

Cost impacts on a representative private person or businesses: The SBE is not aware of any cost impacts that a representative private person or business would necessarily incur in reasonable compliance with the proposed action.

Effect on housing costs: None

Effect on small businesses:  The proposed regulations would not have an effect on any small business because small business may request a reduced participation fee. Education Code section 60211(b) stipulates that “before incurring substantial costs” for the ELA/ELD adoption, the CDE “shall assess a fee” from publishers who have declared their intent to submit instructional materials for consideration of SBE adoption. The law allows the SBE to reduce the fee for a small publisher, defined as “an independently owned or operated publisher or manufacturer that is not dominant in its field of operation and that, together with its affiliates, has 100 or fewer employees, and has average annual gross receipts of ten million dollars ($10,000,000) or less over the previous three years.”

results of the Economic Impact Analysis

Adoption of these regulations will not: 1) create or eliminate jobs within California; 
2) create new businesses or eliminate existing businesses within California; or 3) affect the expansion of businesses currently doing business within California.

The fiscal impact of the publisher fee on business is offset by the potential gains. While these regulations will enact a $5,000 per grade level per program publisher participation fee, publishers whose instructional materials are adopted by the SBE will benefit from extensive marketing exposure and recognition by school districts that the materials have been thoroughly vetted. 

CONSIDERATION OF ALTERNATIVES

The SBE must determine that no reasonable alternative it considered or that has otherwise been identified and brought to the attention of the SBE, would be more effective in carrying out the purpose for which the action is proposed, would be as effective and less burdensome to affected private persons than the proposed action, or would be more cost-effective to affected private persons and equally effective in implementing the statutory policy or other provision of law.

The SBE invites interested persons to present statements or arguments with respect to alternatives to the proposed regulations at the scheduled hearing or during the written comment period.

CONTACT PERSONS
Inquiries concerning the content of this regulation should be directed to:

David Almquist, Education Programs Consultant

Curriculum Framework & Instructional Resources Division

California Department of Education

1430 N Street, Suite 3207

Sacramento, CA 95814

Telephone: 916-319-0444

E-mail: dalmquis@cde.ca.gov 
Inquiries concerning the regulatory process may be directed to the Regulations Coordinator or Hillary Wirick, Regulations Analyst, at 916-319-0860. 

INITIAL STATEMENT OF REASONS AND INFORMATION

The SBE has prepared an Initial Statement of Reasons for the proposed regulation and has available all the information upon which the proposal is based.

TEXT OF PROPOSED REGULATION AND CORRESPONDING DOCUMENTS

Copies of the exact language of the proposed regulation, the Initial Statement of Reasons, and all of the information upon which the proposal is based, may be obtained upon request from the Regulations Coordinator. These documents may also be viewed and downloaded from the CDE’s Web site at http://www.cde.ca.gov/re/lr/rr/. 

AVAILABILITY AND LOCATION OF THE FINAL STATEMENT OF REASONS AND RULEMAKING FILE

All the information upon which the proposed regulations are based is contained in the 
rulemaking file which is available for public inspection by contacting the Regulations 
Coordinator.

You may obtain a copy of the Final Statement of Reasons, once it has been finalized, by making a written request to the Regulations Coordinator.

REASONABLE ACCOMMODATION FOR ANY INDIVIDUAL WITH A DISABILITY

Pursuant to the Rehabilitation Act of 1973, the Americans with Disabilities Act of 1990, and the Unruh Civil Rights Act, any individual with a disability who requires reasonable accommodation to attend or participate in a public hearing on proposed regulations, may request assistance by contacting David Almquist, Curriculum Frameworks & Instructional Resources Division, 1430 N Street, Suite 3207, Sacramento, CA, 95814; telephone, 916-319-0881. Please request assistance at least two weeks prior to the hearing.

INITIAL STATEMENT OF REASONS 

Publisher Fee for English Language Arts/English Language Development Instructional Materials Adoption

INTRODUCTION
The California Department of Education (CDE) is proposing these regulations in order to facilitate a State Board of Education (SBE) adoption of instructional materials as set forth in California Education Code section 60211, established by Senate Bill (SB) 201 (Liu), Statutes of 2013. This law stipulates that the SBE may adopt new English language arts/English language development (ELA/ELD) instructional materials no later than November 30, 2015. This law requires the CDE to assess participating publishers a fee, while providing “small publishers” a reduction in the fee. In order to assess the required fee, the State requires these new regulations.

The proposed amendments to regulations would create California Code of Regulations, Title 5, section 9517.3.

PROBLEM AGENCY INTENDS TO ADDRESS

Education Code section 60211(b) stipulates that “before incurring substantial costs” for the ELA/ELD adoption, the CDE “shall assess a fee” from publishers who have declared their intent to submit instructional materials for consideration of SBE adoption. Additional provisions of the law require that the fee be reasonable relative to the cost of conducting the adoption, be payable even if the publisher withdraws from the process, and that the publisher must submit the fee prior to the review of their materials. The law allows the SBE to reduce the fee for a small publisher, defined as “an independently owned or operated publisher or manufacturer that is not dominant in its field of operation and that, together with its affiliates, has 100 or fewer employees, and has average annual gross receipts of ten million dollars ($10,000,000) or less over the previous three years.”

While Education Code section 60200 and sections 9510 through 9525 of Title 5 establish the process by which the CDE and the SBE conduct instructional materials adoptions, Title 5 does not address the process for collecting the fee as specified in the new law nor the amount of the fee. These proposed new regulations will address this fee and the CDE’s collection process. These regulations will allow the CDE and the SBE to conduct the ELA/ELD instructional materials adoption and provide to school districts and the public a list of approved and recommended kindergarten through grade eight instructional materials aligned to the California Common Core State Standards (CCSS) for ELA/ELD. 

The CDE reviewed all state regulations relating to instructional materials and found that none exist that are inconsistent or incompatible with these regulations regarding kindergarten through grade eight instructional materials that are aligned to the California ELA/ELD. The proposed regulations add an element of detail specific to one adoption process as set forth in new law.

In order for the CDE to comply with the requirements of Education Code section 60211, these proposed regulations must be established to provide both the details and mechanism for implementation. 

BENEFITS ANTICIPATED FROM REGULATORY ACTION

The benefit of the proposed amendment to Title 5 will be the implementation of a State ELA/ELD instructional materials adoption in compliance with State law. 

SPECIFIC PURPOSE OF EACH SECTION – GOV. CODE SECTION 11346.2(b)(1)

The specific purpose of each adoption and the rationale for the determination that each adoption is reasonably necessary to carry out the purpose of which it is proposed, together with a description of the public problem, administrative requirement, or other condition or circumstance that each adoption is intended to address, is as follows:

Proposed section 9517.3(a) is added to recognize the SBE ELA/ELD instructional materials adoption and introduce the itemization of detailed requirements.

Proposed section 9517.3(a)(1) is added to identify the documents that the CDE must present to the SBE in a public meeting for approval. These documents include a schedule of significant events and a notice of intent conduct the ELA/ELD adoption. The purpose of these documents is to inform the public. 

Proposed section 9517.3(a)(2) is added to stipulate the distribution of the notice to conduct the ELA/ELD adoption and its contents. The contents of the notice shall include the schedule of significant events and a statement that the CDE will be charged a participation fee. The purpose of distribution is to inform the public. 

Proposed section 9517.3(a)(3) is added to stipulate that each publisher desiring to participate in the ELA/ELD adoption shall submit to the CDE a timely statement of intent which shall indicate the number of programs and grade levels of their participation. This publisher submission represents a commitment of participation, serving to inform the CDE, SBE, and the public. The CDE uses this information to set up training sessions and create appropriate review panels. 

Proposed section 9517.3(a)(4) is added to stipulate that based on the information a publisher submits, the CDE shall assess a participation fee of $5,000 per grade level for each program submitted for review. This section also stipulates that the fee is payable even if the publisher withdraws from the review process. The amount of the fee is consistent with the fee the CDE assessed publishers participating specifically in the 2014 Mathematics Instructional Materials Adoption. 

Proposed section 9517.3(a)(5) is added to stipulate that a “small publisher,” as defined in Education Code section 60211(b)(6)(B), may request a reduction in the CDE-assessed adoption participation fee by submitting documentation of their small business status. This documentation must include a statement of earnings for the most recent three fiscal years, verification of independent ownership or operation, and a statement indicating the publisher is not dominant in the marketplace of ELA/ELD instructional materials. The SBE will utilize this information in considering a participation fee reduction. 

Proposed section 9517.3(b) is added to stipulate that the ELA/ELD adoption shall follow all other procedures of relevant regulations. 

Economic Impact Analysis PER GOV. CODE SECTION 11346.3(b)
In 2010, the SBE adopted the CCSS. These standards covered the subjects of mathematics and English language arts. In 2014, California will begin implementing new statewide standardized assessments based upon the new standards. In 2013-14, the CDE and SBE conducted adoption process for new mathematics instructional materials aligned to the CCSS. Education Code section 60211, established by SB 201 (Liu), Statutes of 2013, authorizes an adoption of new ELA/ELD instructional materials aligned to the CCSS. School districts across the state are very anxious to implement these new materials in order to be prepared for new statewide standardized assessments. While school districts are no longer mandated to purchase SBE-adopted instructional materials, most districts will continue to utilize the list of SBE-adopted materials as they have already been extensively reviewed by trained reviewers using a rigorous SBE-adopted evaluation criteria. These proposed regulations utilize the same details and fee structure as was utilized by the recent mathematics adoption. 

The implementation of this publisher participation fee will fully fund the ELA/ELD adoption—just as the fees during the mathematics adoption fully funded that activity. These fees elevate pressure from the state general fund. 

The fiscal impact of the publisher fee on business is offset by the potential gains. While these regulations will enact a $5,000 per grade level per program publisher participation fee, publishers whose instructional materials are adopted by the SBE will benefit from extensive marketing exposure and recognition by school districts that the materials have been thoroughly vetted. 

Therefore, adoption of these regulations will not 1) create or eliminate jobs within California; 2) create new businesses or eliminate existing businesses within California; or 3) affect the expansion of businesses currently doing business within California.
OTHER REQUIRED SHOWINGS 
Studies, Reports or Documents Relied Upon – Gov. Code. Section 11346.2(b)(3):

The SBE did not rely upon any technical, theoretical, or empirical studies, reports, or documents in proposing the adoption of these regulations. 

Reasonable Alternatives Considered Or Agency’s Reasons For Rejecting Those Alternatives – Gov. Code Section 11346.2(b)(5)(A):

No other alternatives were presented to or considered by the SBE. The existing regulations must be adopted in order for the SBE to implement new state law.

Reasonable Alternatives That Would Lessen The Impact On Small Businesses – Gov. Code Section 11346.2(b)(5)(B):

Education Code section 60211 includes provisions to lessen the impact on small businesses. The law stipulates that upon request, the SBE may reduce the required participation fee. 

Evidence Relied Upon To Support the Initial Determination That the Regulations Will Not Have A Significant Adverse Economic Impact on Business – Gov. Code Section 11346.2(b)(6): 
The proposed regulations will expand or create opportunities in California for business by facilitating an instructional material adoption which will stimulate the sale of instructional materials. The only businesses required to pay the fee are those that choose to participate in the adoption process. The available information does not indicate that this instructional materials adoption and associated fee will harm any existing small businesses, but rather it may create new business opportunities for small businesses that wish to participate.

Analysis of Whether The Regulations Are An Efficient And Effective Means Of Implementing The Law In The Least Burdensome Manner – Gov. Code Section 11346.3(e)

The regulations have been determined to be the most efficient and effective means of implementing the law in the least burdensome manner.

The proposed regulations are necessary in order for the CDE to conduct the instructional materials adoption pursuant to the stipulations of the law. 

11-13-13 [California Department of Education]

· The State Board of Education has illustrated changes to the original text in the following manner: text originally proposed to be added is underlined; text proposed to be deleted is displayed in strikeout. 

  Title 5. EDUCATION

Division 1. California Department of Education

Chapter 9. Instructional Materials 

Subchapter 1. Elementary Instructional Materials

Article 2. Adoption of Curriculum Frameworks, Evaluation Criteria and Instructional Materials–Procedures

§ 9517.3. English Language Arts/English Language Development Mathematics Instructional Materials Adoption.

(a) The State Board of Education (SBE) adoption of basic instructional materials for English language arts/English language development (ELA/ELD) scheduled to occur no later than November 30, 2015, shall be conducted according to the following requirements:
(1) CDE staff shall prepare the following documents for review and approval of the SBE at a public meeting: 

(A) A Schedule of Significant Events specific to the ELA/ELD adoption; 

(B) A notice of intent to hold the ELA/ELD adoption with the information specified in section 9517.3(a)(2)(A) and (B); 

(2) A notice of intent to hold the ELA/ELD adoption shall be posted on the CDE Web site, shall be mailed to all publishers who have participated in prior adoptions, shall be mailed to all publishers known to produce basic instructional materials in that subject, and shall be made available upon request. 

The notice shall include: 

(A) A Schedule of Significant Events. 

(B) A statement that each publisher choosing to participate will be charged a fee as described in section 9517.3(a)(4). 

(3) Each publisher shall provide a statement of intent to submit to the CDE in accordance with the dates set forth in the Schedule of Significant Events that specifies the following: 

(A) Number of programs that the publisher will submit. 

(B) Number of grade levels covered by each program. 

(4) Based on the information included in a publisher's statement of intent to submit, the CDE shall assess a fee of $5,000 per grade level for each program submitted for review. The fee shall be payable by the publisher even if the publisher subsequently chooses to withdraw a program or reduce the number of grade levels submitted for review. 

(5) A “small publisher” as defined in Education Code section 60211(b)(6)(B), may request a reduction of the fee by submitting documentation in accordance with the date set forth in the Schedule of Significant Events, that includes the following: 

(A) A statement of earnings for the most recent three fiscal years. 

(B) A statement verifying the number of full-time employees excluding contracted employees. 

(C) A statement verifying that the small publisher is independently owned or operated and is not dominant in its field for the subject matter being submitted. 

(b) The ELA/ELD adoption shall follow all other procedures set forth in this article. 

NOTE: Authority cited: Sections 33031 and 60206, Education Code. Reference: Sections 60200, 60207 and 60209 60211, Education Code.

11-13-13 [California Department of Education]
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