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FINDING OF EMERGENCY

READOPTION OF EMERGENCY REGULATIONS

California Assessment of Student Performance and Progress (CAASPP)
 (set forth in Education Code section 60640 as Measurement of Academic Performance and Progress (MAPP)   

The State Board of Education (SBE) finds that an emergency continues to exist and the emergency regulations, California Code of Regulations, title 5, Sections 850 – 868 effective February 3, 2014, must be readopted pursuant to Government Code section 11346.1(h) in order to avoid serious harm to the public peace, health, safety, or general welfare, especially the welfare of pupils attending California’s public schools. 

NECESSITY FOR EXTENSION

At its January 2014 Board meeting, the SBE approved the Finding of Emergency and Proposed Emergency Regulations and directed the California Department of Education (CDE) to circulate the required notice of Proposed Emergency Action and submit the emergency regulations to the Office of Administrative Law (OAL) for approval. As discussed below, these regulations were necessary on an emergency basis pursuant to Education Code section 60640(q) to immediately implement the California Assessment of Student Performance and Progress (CAASPP) assessments for the 2013-14 school year.
At the same January 2014 Board meeting, the SBE approved commencement of the permanent rulemaking package by approving the Notice of Proposed Rulemaking, the Initial Statement of Reasons, and the proposed regulations.  The SBE sent the regulations out for a 45-day comment period, commencing on February 1, 2014, and ending on March 17, 2014. Substantive comments were received in response which required the CDE to bring back the proposed regulations to the SBE for review. 
At its May 2014 board meeting, the SBE approved changes to the proposed regulations and directed that they be circulated for a 15-day public comment period, which took place between May 8, 2014 and May 23, 2014.  At this time, it is unknown whether or not the SBE will adopt permanent regulations at its July 2014 Board meeting.
It is necessary to adopt the extension of the existing emergency regulations for an additional 90-day period until permanent regulations can be finalized and adopted by the SBE. Although testing for the 2013-14 school year has been completed, these emergency regulations are still necessary to provide critical guidance to the field in the absence of permanent regulations.  This is because the emergency regulations provide instruction as to, among other things, how the tests are be scored, transmitted and returned to the local educational agencies (LEAs), how the pupil scores are to be reported to parents upon receipt, how the pupil scores are reported for purposes of state and federal reporting and what LEAs must do in order to receive apportionments necessary to conduct these activities- all activities that continue on into the summer and fall months following the testing that took place during the 2013-2104 school year. In addition, LEAs must begin the set-up for their 2014-15 school year testing periods; requiring the LEA’s Superintendent to designate the LEA CAASPP Coordinator, identify the school(s) with pupils unable to access the computer-based assessment version of the CAASPP test(s), and report this number to the contractor. Without emergency regulations in place to guide the LEAs, the well- being of the pupils attending California’s schools is at risk as LEAs will not have the guidance necessary to conduct these statutorily-required activities.  Moreover, extension of these emergency regulations is necessary to comply with the law as Education Code section 60640(q) specifically requires that regulations be in place on or before July 1, 2014.  Without the extension of these emergency regulations, the SBE risks being out of compliance with the law.    

SPECIFIC FACTS DEMONSTRATING THE EXISTENCE OF AN EMERGENCY AND THE NEED FOR IMMEDIATE ACTION 
Overview


These proposed regulations must be readopted on an emergency basis pursuant to the requirements  set forth in California Education Code section 60640, as established by Assembly Bill (AB) 484 (Bonilla), Statutes of 2013. This law, effective January 1, 2014, deleted the  STAR Program, and instead established the  California Assessment of Student Performance and Progress (CAASPP) assessment program, (referred to in AB 484 as the Measurement of Academic Performance and Progress or MAPP program).    Commencing with the 2013–14 school year, CAASPP was adopted to  assess certain elementary and secondary pupils and requires that implementing regulations be initially adopted as emergency regulations to immediately implement the CAASPP assessments for 2013-14. The legislation also specifies policies and procedures with respect to the development and the implementation of the CAASPP by the Superintendent, the SBE, and affected local educational agencies (LEAs).  While emergency regulations were adopted by the SBE effective February 3, 2014, it is unclear whether or not the SBE will have adopted permanent regulations by the time these emergency regulations expire on August 5, 2014.  
Background

Assembly Bill 484 (Chapter 489, Statutes of 2013) deletes the provisions of the Education Code establishing the Standardized Testing and Reporting (STAR) Program and instead establishes the CAASPP. Education Code section 60640, subdivision (q) requires that the Title 5 regulations, sections 850 to 868, be revised by the SBE to conform the regulations to the statutory changes made in the legislation The proposed amendments to the regulations revise definitions, requirements, responsibilities and guidelines for the administration, test security, reporting and apportionment related to the new CAASPP.  Specifically, these amendments include, but are not limited to: removing references to STAR and former STAR statutory requirements; adding references to CAASPP and CAASPP statutory requirements; specifying allowable variances in both paper-pencil and computer-based testing by listing acceptable accommodations, designated supports and universal tools for all pupils including English learners and students with disabilities; revising testing periods, and making changes to the responsibilities and duties of testing coordinators at both the LEA and test site levels. 

Specific Basis for the Finding of Emergency

The CDE is presenting these regulations in compliance with Education Code section 60640(q) that states, “On or before July 1, 2014, Sections 850 to 868, inclusive, of Title 5 of the California Code of Regulations shall be revised by the state board to conform to the changes made to this section in the first year of the 2013–14 Regular Session. The state board shall adopt initial regulations as emergency regulations to immediately implement the MAPP assessments, including, but not necessarily limited to, administration, scoring, and reporting of the tests, as the adoption of emergency regulations is necessary for the immediate preservation of the public peace, health, safety, or general welfare within the meaning of Section 11346.1 of the Government Code. The emergency regulations shall be followed by the adoption of permanent regulations, in accordance with the Administrative Procedure Act (Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the Government Code).”

The following timeline illustrates the necessity of readopting the emergency regulations in order for the CDE to meet the requirements of the Education Code. 

	Action*

	Estimated Completion Date

	Effective date of authorizing statute, An act to amend sections 52052, 60601, 60603, 60604, 60607, 60610, 60611, 60612, 60630, 60640, 60641, 60643, 60648, 99300, and 99301 of, to amend the heading of Article 4 (commencing with section 60640) of Chapter 5 of Part 33 of Division 4 of Title 2 of, to amend and repeal section 60602 of, to add sections 60602.5, 60642.6, 60643.6, and 60648.5 to, to repeal sections 60605.5, 60606, 60643.1, 60643.5, and 60645 of, and to repeal, add, and repeal section 60649 of the Education Code, relating to pupil assessments.
	October 2, 2013

(completed)

	SBE approve agenda items for the commencement of the emergency regulations and the permanent rulemaking process 
	January 15-16, 2014

(completed)



	Emergency regulations become effective
	February 3, 2014

(completed)

	SBE public comment period for permanent regulations
	February 1 – March 17, 2014

(completed)

	SBE amends the permanent regulations and approves a 15-day comment period.
	May 7-8, 2014

(completed)




	SBE 15-day public comment period for permanent regulations.
	                  May 8- May 23, 2014
(completed)


*These actions represent a small, but relevant, fraction of the detail of the adoption process. 

These Issues Could Not Be Addressed Through Nonemergency Regulations

AB 484 was approved by Governor Brown on October 2, 2013 and the new laws established in this legislation were set to take effect on January 1, 2014.  Because of an insufficient lack of time, the CDE presented both proposed emergency and permanent regulations to the SBE at its January 2014 meeting, in addition to several other items related to implementation of the CAASPP system. This is noted solely to demonstrate that the CDE’s efforts to comply with the requirements of this recently-enacted bill have been diligent. Nevertheless, emergency regulations are required by law, pursuant to Section 60640(q), and are necessary because the new law provides that CAASPP testing will be administered in spring of 2014 and there would not be sufficient time for permanent regulations to have been enacted in time for this testing. Extension of the emergency regulations is necessary as it is unclear at this time if permanent regulations will be adopted by the SBE at the July meeting. 

NON-DUPLICATION

Government Code section 11349 prohibits unnecessary duplication of state or federal statutes in regulation. In this case, duplication of certain state statutes in the proposed emergency regulations is necessary for purposes of clarify and ease of reading.  
AUTHORITY AND REFERENCE
Authority: Sections 33031, 60605 and 60640, Education Code.

Reference: Sections 47079.5, 47605, 47605.8, 47651, 48645.1, 49062, 49068, 49079.5, 52052, 56034, 60602.5,  60603, 60604, 60605, 60607, 60610, 60611, 60612, 60615, 60630, 60640, 60641, 60642.5, 60642.6 and 60643, Education Code; 20 U.S.C. Section 1232g; 7 C.F.R. Sections 245.2(a)(1)-(4), 245.3 and 245.6; 34 C.F.R. Sections 99.3, 300.160, 201(d), (e) and (f); and 5 CCR 11967.6.

INFORMATIVE DIGEST

Assembly Bill 484 (Chapter 489, Statutes of 2013) deletes the provisions of the Education Code establishing the Standardized Testing and Reporting (STAR) Program and instead establishes the California Measurement of Academic Performance and Progress (referenced in the regulations as CAASPP). Education Code section 60640(q) requires that the Title 5 regulations, sections 850 to 868, be revised by the SBE to conform the regulations to the statutory changes in the legislation.  The proposed amendments to the regulations revise definitions, requirements, responsibilities and guidelines for the administration, test security, reporting and apportionment related to the new CAASPP.  Specifically, these amendments include, but are not limited to: removing references to STAR and former STAR statutory requirements; adding references to CAASPP and CAASPP statutory requirements; specifying allowable variances in both paper-pencil and computer-based testing by listing acceptable accommodations, designated supports and universal tools; revising testing periods, and making changes to the responsibilities and duties of testing coordinators at both the LEA and test site levels.  

The CDE is presenting these regulations in compliance with Education Code Section 60640(q) that states, “On or before July 1, 2014, Sections 850 to 868, inclusive, of Title 5 of the California Code of Regulations shall be revised by the state board to conform to the changes made to this section in the first year of the 2013-14 Regular Session. The state board shall adopt initial regulations as emergency regulations to immediately implement the MAPP assessments, including, but not necessarily limited to, the administration, scoring, and reporting of the tests, as the adoption of emergency regulations is necessary for the immediate preservation of the public peace, health, safety, or general welfare within the meaning of Section 11346.1 of the Government Code. The emergency regulations shall be followed by the adoption of permanent regulations, in accordance with the Administrative Procedure Act (Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the Government Code).”

The CDE reviewed all state regulations relating to the statewide pupil assessment system and found that none exist that are inconsistent or incompatible with these regulations regarding the CAASPP assessment system.

specific benefits anticipated by the proposed regulations

The benefit of enacting the proposed regulations will be the implementation of a statewide assessment system that aligns with current state-adopted content standards. Administering assessments that align with curriculum and instruction being provided in classrooms will establish continuity, will provide better information about student performance to teachers, parents, and administrators, and will ultimately improve teaching and student learning.

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS

The SBE relied upon the Smarter Balanced Assessment Consortium: Usability, Accessibility, and Accommodations Guidelines, September 11, 2013, in the drafting these regulations. A copy of this document can be obtained at http://www.smarterbalanced.org/wordpress/wp-content/uploads/2013/09/SmarterBalanced_Guidelines_091113.pdf.  

MANDATE ON LOCAL AGENCIES OR SCHOOL DISTRICTS
The proposed regulations do not impose a reimbursable mandate on the LEA. Any mandate imposed on the LEAs is a result of the requirements under Elementary and Secondary Education Act (ESEA), 20 U.S.C. Section 6311, to annually test all students in specific grades in ELA, mathematics and in science.

COST ESTIMATE

These emergency regulations will not result in any additional costs or savings to LEAs, state agencies, or federal funding to the State. 

NON-DISCRETIONARY COSTS OR SAVINGS IMPOSED UPON LOCAL AGENCIES

These emergency regulations will not result in any additional non-discretionary costs or savings upon local agencies.
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