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	SUBJECT

Local Control Funding Formula, Kindergarten and Grades One through Three Grade Span Adjustment: Adopt Proposed California Code of Regulations, Title 5, sections 15498, 15498.1, 15498.2, and 15498.3.
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SUMMARY OF THE ISSUE(S)

The California Department of Education (CDE) is responsible for calculating Local Control Funding Formula (LCFF) entitlements and apportioning funds to local educational agencies (LEAs). Pursuant to Education Code (EC) Section 42238.02, as a condition of receiving a grade span adjustment for kindergarten through grade three 
(K–3 GSA), school districts must make progress towards or maintain a K–3 class size average of 24 or less at each school site, unless the district agrees to a collectively bargained alternative. If the annual independent audit of a school district shows that a school district did not comply with this condition, the CDE will retroactively reduce the school district’s funding. 

The adoption of regulations, under the authority of EC Section 33031, is necessary to define terms in EC Section 42238.02, to provide clarity, and to establish a uniform, auditable methodology for calculating the K–3 class size averages and measuring progress.
RECOMMENDATION
The CDE recommends the State Board of Education (SBE) take the following actions:

· Approve the Final Statement of Reasons.

· Formally adopt the proposed regulations in Attachment 2.
· Direct the CDE to submit the rulemaking file to the Office of Administrative Law (OAL) for approval.

· Authorize the CDE to take any necessary ministerial action to respond to any direction or concern expressed by the OAL during its review of the rulemaking file.

BRIEF HISTORY OF KEY ISSUES
In June 2013, Governor Brown signed Assembly Bill 97 (Chapter 47, Statutes of 2013) to enact the LCFF, which eliminated and replaced the decades old revenue limit formula and dozens of categorical programs. LEAs are funded through LCFF commencing with the 2013–14 school year. However, the Department of Finance (DOF) estimates that full funding levels will not be reached until 2020–21. In the intervening years, LCFF funding levels will be phased in, whereby the CDE will raise an LEA’s funding level in order to decrease the gap between the funding the LEA would have received under the legacy funding formula and the LEA’s “LCFF target.” 

The LCFF target represents what an LEA would receive if LCFF were fully funded. Its main components are a base grant, a supplemental grant, and a concentration grant. Additionally, the LCFF target for school districts and charter schools includes the 
K–3 GSA that increases the base grant for K–3 by 10.4 percent. Pursuant to EC Section 42238.02, as a condition of receiving this adjustment, school districts must meet one of the following conditions:

·  If a school site’s average class enrollment in K–3 was more than 24 pupils in the prior year, make progress toward maintaining, at that school site, an average class enrollment in K–3 of not more than 24 pupils.

·  If a school site’s average class enrollment in K–3 was 24 pupils or less in the prior year, maintain, at that school site, an average class enrollment in K–3 of not more than 24 pupils.

· Agree to a collectively bargained alternative to the statutory K–3 GSA requirements.

The conditions for the K–3 GSA are subject to the annual audit process and will be recommended for inclusion in the audit guide followed by independent auditors, commencing with audits of the 2014–15 school year. If a school district is found out of compliance with the conditions of apportionment, the CDE will retroactively reduce the school district’s funding. These conditions may not be waived by the State Superintendent of Public Instruction (SSPI) or the SBE. 
Other Funding Laws Related to K–3 Class Sizes

In addition to the class size requirements that school districts must meet in order to receive the K–3 GSA, EC sections 41376 and 41378 provide for class size penalties if individual classes or district averages exceed certain levels. These class size penalties have been in existence since the late 1960s, before revenue limits. Title 5 of the California Code of Regulations defines the terms and sets the methodology for calculating the averages. The following table summarizes the two K–3 requirements.
	
	K–3 Grade-Span Adjustment 
(At full-implementation of LCFF)
	K–3 Class Size Penalties

	Applicability
	Applies to all district schools unless the district has collectively bargained an alternative.
	Applies to all elementary and unified district schools except very small districts or schools.



	Requirement
	Maintain at each school site an average K–3 class size of 24 or less. 
	Individual class requirement: Average for class not to exceed  

· 33 in kindergarten

· 32 in grades 1 through 3
Districtwide requirements: Average of all individual classes not to exceed
· 31 in kindergarten

· 30 in grades 1 through 3



	Penalty
	Loss of grade span adjustment, which will also reduce supplemental and concentration grant funding.
	Generally, the penalty is equal to the loss of all funding for ADA above 31 in kindergarten classes or above 30 in first through third grade classes.



	Waiver
	May not be waived by SBE or SSPI.
	May be waived.




EC Section 52120 et seq. also includes requirements related to the K–3 Class Size Reduction Program. However, this program was eliminated with LCFF and the statutes no longer apply. 

Purpose of Regulations for the K–3 GSA
Regulations are necessary to define terms and to establish a uniform, auditable methodology for calculating the K–3 class size averages and for measuring progress. Specifically, the proposed regulations establish the timing and frequency of class size counts, specify the classes or students that are included in the counts, establish how combination classes are counted, and set rules for rounding. 

The DOF estimates that LCFF funding will not be fully phased-in until the 2020–21 fiscal year. Until that time, school sites with K–3 class size averages above 24 may close the gap between their prior year class size average and 24 in proportion to the percentage of gap funding that they receive. For purposes of this calculation, the proposed regulations establish rules for new school sites that do not have a prior year class size average and establish that districts may use the gap funding percentage estimated by the DOF annually in its May revision, since the actual percentage will not be known until the school year is complete.
SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION
At the March 2014 board meeting, the SBE took the following actions:

· Approved the Finding of Emergency (FOE).

· Adopted the proposed emergency regulations.

· Directed the CDE to circulate the required Notice of Proposed Emergency Action and submit the emergency regulations to the OAL for approval.

On March 13, the FOE, the Notice of Proposed Emergency Action and emergency regulations were sent to the parties on CDE’s interested parties’ list. On March 20, the CDE filed the emergency regulation package with the OAL. On April 1, 2014, the OAL approved the emergency regulations and the FOE. The emergency regulations became effective on April 1, 2014, and expire on September 30, 2014.

Also at the March 2014 board meeting, the SBE took the following additional actions:

· Approved the Notice of Proposed Rulemaking (Notice);

· Approved the Initial Statement of Reasons (ISOR);

· Approved the proposed regulations; 

· Directed the CDE to commence the rulemaking process; and

· Authorized the CDE, in consultation with SBE staff, to take any necessary action, consistent with the SBE’s direction, to respond to any direction or concern expressed by the OAL during its review of the Notice, ISOR, and proposed regulations.

No written comments were received during the 45-day comment period which commenced on March 29, 2014, and ended at 5:00 p.m. on May 13, 2014. CDE staff conducted a public hearing on May 13, 2014, at 2:00 p.m. No commenters appeared at the public hearing.

The proposed regulations vary in two non-substantive respects from the proposed regulations adopted at the March 2014 SBE meeting.  The heading to Section 15498.3 was modified slightly, and Section 15498.3, subdivision (f), was omitted from the proposed regulations in order to address concerns regarding clarity and necessity raised by the OAL during the approval process for the emergency regulations.
FISCAL ANALYSIS (AS APPROPRIATE)
A Fiscal Impact Statement is included as Attachment 3.
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