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SUMMARY OF THE ISSUE(S)

The regulatory criteria specified in California Code of Regulations, (5 CCR) Title 5, Section 11968.5 is inconsistent with recently enacted Senate Bill (SB) 1290 and SB 97. Repealing the regulation defining sustained and substantial departure from measurably successful practices returns oversight of expected academic outcomes to the local authorizer. The California Department of Education (CDE) recommends the State Board of Education (SBE) take the actions necessary to repeal the regulations.
RECOMMENDATION
The CDE recommends the SBE take the following actions:

· Approve the Final Statement of Reasons.

· Formally adopt the proposed regulations approved by the SBE at the July 2014 meeting. No amendments or edits have been made to the proposed regulations. 

· Direct the CDE to submit the rulemaking file to the Office of Administrative Law (OAL) for approval.

· Authorize the CDE to take any necessary ministerial action to respond to any direction or concern expressed by the OAL during its review of the rulemaking file.

BRIEF HISTORY OF KEY ISSUES
This year, legislative changes related to academic progress resulted both in inconsistencies with and negating necessity for the current regulation. SB 1290, enacted January 1, 2013, amends Education Code (EC) Section 47607 to now require the chartering authority to consider increases in pupil academic achievement for all groups and subgroups of pupils served by the charter school as the most important factor in determining whether to revoke a charter, or grant a charter renewal. SB 97, enacted in July, 2013, establishes new funding formula and accountability plans that allow for greater flexibility in measuring a charter’s success. As a result of these significant statutory changes, Section 11968.5 is now a regulation which imposes requirements and criteria without accurate statutory authority. As such, it should be repealed. 
SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION
In the first year of implementation, 16 charter schools were identified as low performing based on academic data from the 2010–11 school year. In March 2012, the SBE’s action was to continue to work with the authorizer and make further recommendations as appropriate.
In the second year of implementation, 18 charter schools were identified as low performing based on academic data from the 2011–12 school year. Four of these schools were in the second year of identification. In March 2013, the SBE’s action was to continue to work with the authorizer and make further recommendations as appropriate.
In the third year of implementation, 18 charter schools were identified as low performing based on academic data from the 2012–13 school year. Two of these schools were in the third consecutive year of identification. Eight of these schools were in the second consecutive year of identification. In March 2014, the SBE’s action was to continue to work with the authorizer and make further recommendations as appropriate.

At the March 2014 board meeting, the SBE approved commencement of the rulemaking process to repeal California Code of Regulations, Title 5, Section 11968.5. No written comments were received during the 45-day comment period which commenced on March 29, 2014, and ended at 5:00 p.m. on May 13, 2014. CDE staff conducted a public hearing on May 13, 2014, at 9:30 a.m. No commenters appeared at the public hearing. At the April Advisory Commission for Charter Schools (ACCS), the proposed regulations were presented and discussed. No comments were made.
FISCAL ANALYSIS (AS APPROPRIATE)
A Fiscal Impact Statement is provided as Attachment 3.

ATTACHMENT(S)
Attachment 1: Final Statement of Reasons (1 page)

Attachment 2: Proposed Regulations (3 pages)


Attachment 3: Economic and Fiscal Impact Statement (STD. 399) (5 pages). 

FINAL STATEMENT OF REASONS

Charter Revocation

UPDATE OF INITIAL STATEMENT OF REASONS
The original proposed text was made available for public comment for at least 45 days from March 29, 2014 through May 13, 2014. No comments were received during the 45-day comment period.

A public hearing was held at 9:30 a.m. on May 13, 2014, at the California Department of Education. No commenters appeared at the public hearing.
SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE INITIAL NOTICE PERIOD OF MARCH 29, 2014 THROUGH MAY 13, 2014.

No written comments were received during the 45-day public comment period.

ALTERNATIVES DETERMINATION 
The State Board of Education has determined that no alternative would be more effective in carrying out the purpose for which the regulation is proposed or would be as effective and less burdensome to affected private persons than the proposed regulation or would be more cost effective to affected private persons and equally effective in implementing the statutory policy or other provisions of law.

LOCAL MANDATE DETERMINATION 
The proposed regulations do not impose any mandate on local agencies or school districts.

5-13-14 [California Department of Education]

· The State Board of Education has illustrated changes to the original text in the following manner: text proposed to be deleted is displayed in strikeout. 

  Title 5. EDUCATION

Division 1. California Department of Education

Chapter 11. Special Programs

Subchapter 19. Charter Schools

Article 2. General Provisions

§ 11968.5. Revocation of, or Other Action Related to, a Charter by the State Board of Education uUpon Recommendation by the State Superintendent of Public Instruction (SSPI) Pursuant to Education Code Section 47604.5(c). 


(a) The California Department of Education (CDE) on or before November 1 of each year shall identify and notify the State Board of Education (SBE) of each charter school that meets the conditions specified in subdivision (e) and any other charter school that the SSPI determines warrants action pursuant to Education Code section 47604.5(c).


(b) On or before November 1 of each year, the CDE shall notify the charter schools identified pursuant to subdivision (e) of these regulations and each school’s authorizer in writing that:

(1) the SSPI may recommend, among other actions, revocation of the school’s charter; and 


(2) the SBE will consider the SSPI’s recommendation and take appropriate action, including, but not limited to, revocation of the school’s charter. 

(c) The notice provided pursuant to subdivision (b) of these regulations shall provide that the charter school and the authorizer shall be given an opportunity to provide information in writing to the SSPI and the SBE as to why the school’s charter should not be revoked. Such information may include, but is not limited to, action by the school or the local authorizer to address the departures such as the initiation of a plan of corrective action or other local authorizer board action. 


(d) Any action to revoke a charter school shall be effective at the end of the fiscal year in which the action is taken, to allow sufficient time for transition in accordance with school closure regulations in section 11962 of these regulations, unless the SBE identifies cause for immediate revocation and closure and makes a public finding that the departures at the school are so significant as to require the immediate revocation and closure of the charter school. At the beginning of the revocation review, the CDE shall require any school being reviewed to immediately provide, at their own expense, written notification to every parent, guardian, or caregiver that fully describes the revocation process, all options including specific schools available to students to transfer if it is needed or desired, and any administrative assistance required for a timely transfer.


(e) Substantial and sustained departure from measurably successful practices that jeopardize the educational development of a school’s pupils within the meaning of subdivision (c) of Education Code section 47604.5 occurs when a charter school: 


(1) is in operation five years or more, and 


(2) the charter school has not qualified for the Alternative School Accountability Model pursuant to subdivision (h) of Education Code section 52052, and


(3) The charter school has met each of the following:


(A) a statewide rank of 1 on API base data for the last two years, and


(B) did not achieve a cumulative API growth of at least 50 points over the last three API cycles (i.e., an API cycle represents the difference between a current year growth API and the prior year’s base API).


(4) These criteria do not limit the discretion of the SSPI and SBE to recommend or take action relating to a charter school that does not meet these criteria, but which otherwise demonstrates a substantial and sustained departure from measurably successful practices that jeopardize the educational development of a school’s pupils within the meaning of subdivision (c) of Education Code section 47604.5.


(f) Nothing in this section shall be interpreted to relieve the chartering authority of its duties as a charter authorizer.


(g) After the CDE determines the conditions in subdivision (e) exist for any charter school, and makes notifications in accordance with subdivisions (b) and (c), the following shall occur:


(1) If the charter school or the authorizer choose to submit any supporting materials, the materials shall be received by the CDE by 5:00 p.m. on December 1.


(2) The SSPI shall deliver his/her recommendation to the executive director of the SBE no later than January 15.


(3) No later than February 1, the CDE shall send notification to the charter school and its authorizer of the SSPI’s recommendation and the date of the SBE meeting when the recommendation is scheduled to be heard.


(4) The SBE shall hold a public hearing and consider action in accordance with Education Code section 47604.5 no later than March 31.


(h) The authority of the SBE pursuant to Education Code section 47604.5 is not limited to revocation. Based on additional information provided by the charter school, the school’s authorizer, or teachers and parents of pupils at the school, which may include data on more recent academic gains, similar schools rankings and other analysis of similar student populations, and school safety, the SBE may offer the charter school an opportunity to take specific corrective actions in lieu of revocation for the remaining term of the charter. The specific corrective actions shall address the sustained low academic achievement and may include, but is not limited to, a plan to address any subgroups failing to make academic progress. Corrective actions may include, but are not limited to, restructuring of the school’s staffing or governance to ensure that the school and all numerically significant subgroups have substantial promise of increasing academic performance in subsequent years.
NOTE: Authority: Section 33031, Education Code. Reference: Sections 47604.5 and 47607, Education Code.
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