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Civic Center Act: Adopt Proposed Amendments to California Code of Regulations, Title 5, sections 14037-14042.
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SUMMARY OF THE ISSUE(S)

Chapter 764, Statutes of 2012, Senate Bill (SB) 1404 expands, until January 1, 2020, the definition of direct costs that a school district governing board may charge for the use of school facilities or grounds pursuant to Education Code (EC) Section 38134 (the Civic Center Act). 

These regulations are proposed, as required by EC Section 38134(h), to be used by a school district in determining the proportionate share and the specific allowable costs that a school district may include as direct costs for the use of its school facilities or grounds. 

The regulations establish a consistent method by which school districts will calculate fees for the use of school facilities or grounds by any outside entities. The calculated fees will represent the maximum amount a school district is authorized to charge, which does not preclude a school district from electing to charge less, or to assess no fee at all. 

RECOMMENDATION
The California Department of Education (CDE) recommends the State Board of Education (SBE) take the following actions:

· Approve the Final Statement of Reasons;

· Adopt the proposed regulations; 

· Direct the CDE to submit the rulemaking file to the Office of Administrative Law (OAL) for approval; and

· Authorize the CDE to take any necessary ministerial action to respond to any direction or concern expressed by the OAL during its review of the rulemaking file.
BRIEF HISTORY OF KEY ISSUES
Under existing law known as the Civic Center Act (EC Section 38130 et seq.), every public school facility is considered a civic center where citizens, school-community councils, and clubs, as well as, senior, recreation, education, political, artistic, and other organizations may meet. The school district may grant the use of school facilities and grounds upon certain terms and conditions deemed proper by the governing board and subject to specified limitations, requirements, and restrictions set forth within the law. 

With recent amendments to the Civic Center Act (Chapter 764, Statutes of 2012, SB 1404), the California Legislature expanded, until January 1, 2020, the definition of direct costs that a school district governing board may charge pursuant to this section to include a share of the operating and maintenance costs and a share of the maintenance, repair, restoration, and refurbishment costs of the school facilities or grounds, proportional to an entity’s use of the school facilities or grounds. 

The Legislature has taken this step to encourage school districts to maximize opportunities to make public school facilities and grounds available and accessible to their communities as civic centers. Recognizing that the costs to maintain facilities or grounds exceed just the operational costs associated with an entity’s use of school facilities and grounds, the goal of the amendments to the Civic Center Act is to authorize school districts to recoup all of the direct costs associated with an entity’s use of school facilities or grounds. 

EC Section 38134(h) requires that the State Superintendent of Public Instruction develop, and the State Board adopt, by December 31, 2013, regulations to be used by a school district in determining the proportionate share and the specific allowable costs that a school district may include as direct costs for the use of its school facilities or grounds. 

SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION
On September 4, 2013, the SBE approved the commencement of the rulemaking process. 

The 45-day public comment period ran from September 21, 2013, through 
November 4, 2013. A public hearing was held on November 4, 2013, in accordance with the Administrative Procedure Act. 

On January 15, 2014, the SBE approved a 15-day public comment period on amendments to the proposed regulations, which ran from January 18, 2014 through February 3, 2014, in accordance with the Administrative Procedure Act.
FISCAL ANALYSIS (AS APPROPRIATE)
A Fiscal Impact Statement is provided as Attachment 3.

ATTACHMENT(S)
Attachment 1: Proposed Regulations (4 pages)

Attachment 2: Final Statement of Reasons (5 pages)

Attachment 3: Economic and Fiscal Impact Statement (STD 399) (4 pages)

· The State Board of Education has illustrated changes to the original text in the following manner: text originally proposed to be added is underlined; text proposed to be deleted is displayed in strikeout. 

· The 15-day text proposed to be added is in “bold underline”, deleted text is displayed in “bold strikeout”.

TITLE 5. EDUCATION

Division 1. California Department of Education

Chapter 13. School Facilities and Equipment

Subchapter 1.5. Civic Center Act

Article 1. Proportionate Direct Costs for Use of School Facilities and Grounds.

§ 14037. Integrate Facilities Definitions.
(a) “Applicant” means the direct cost fee payer requesting use of school facilities or grounds under the Civic Center Act (Education Code section 38130, et seq).

(b) “Direct costs” are the estimated costs identified by a school district as follows:

(1) “Capital direct costs” includes the estimated costs for maintenance, repair, restoration, and refurbishment, for use of the school facilities or grounds under the Civic Center Act.  

(A) For purposes of estimating capital direct costs, “school facilities” shall be limited to nonclassroom space, but may apply to specialty teaching spaces including but not limited to, dance studios, music practice or performance spaces and theaters. 

(B) Capital direct costs do not apply to classroom-based programs that operate after school hours, including, but not limited to, after school programs, tutoring programs, or child care programs.

1. A program is defined as classroom-based for purposes of this subdivision if participants spend at least 50 percent of operational hours in a classroom.

(C) Capital direct costs do not apply to organizations retained by the school or school district to provide instruction or instructional activities to pupils during school hours. 

(2) “Operational direct costs” includes the estimated costs of supplies, utilities, janitorial services, services of school district employees, and/or contracted workers and salaries and benefits paid to school district employees directly associated with the administration of the Civic Center Act to operate and maintain school facilities or grounds.

(c) The term “school grounds” shall include, but not be limited to, playing fields, athletic fields, track and field venues, tennis courts, and outdoor basketball courts.

NOTE: Authority cited: Sections 33031 and 38134, Education Code. Reference: Sections 38131 and 38134, Education Code.

§ 14038. Determining Proportionate Share. 


School districts electing to charge applicants for all direct costs, or either capital direct costs or operational direct costs shall do the following:

(a) Calculate the proportionate share, as a percent, that each school facility or grounds is available for use by applicants as follows:

(1) Estimate the total annual hours a facility or grounds is expected to be used or operated by applicants.

(2) Estimate the total annual hours a facility or grounds is expected to be used by anyone, including applicants and the school districts. 

(3) Divide the number of hours in subdivision (a)(1) by the number of hours in subdivision (a)(2).  

(b) In the alternative, school districts may elect to determine proportionate share by categorizing like facilities or grounds (e.g., all high school football fields, all gymnasiums) and performing the same calculation as outlined in subdivisions (a)(1) through (a)(3).

NOTE: Authority cited: Sections 33031 and 38134, Education Code. Reference: Sections 38131 and 38134, Education Code.

§ 14039. Determining Specific Allowable Capital Direct Costs. 

Specific to each school facility and grounds (or like facilities and grounds as described in section 14038(b)), the school district shall quantify annual capital direct costs as follows:
(a) Determine the useful life in years from the initial date of occupancy or use.

(b) Estimate the expected cost to repair, restore, or refurbish the facility or grounds at the end of its useful life. Substitute the estimated cost to replace a facility or grounds when maintenance, repair, restoration or refurbishment would not be practicable or cost effective.

(c) Divide the cost in subdivision (b) over the number of years in subdivision (a) to reflect the annual cost.

NOTE: Authority cited: Sections 33031 and 38134, Education Code. Reference: Sections 38131 and 38134, Education Code.

§14040. Scope of Article Determining Specific Allowable Operational Direct Costs. 

Specific to each school facility and grounds (or like facilities and grounds as described in section 14038(b)), the school district shall quantify annual operational direct costs by estimating the following costs: 

(a) The annual cost of salaries and benefits for all school district employee labor or contracted services required to operate, clean, and maintain the facility or grounds, which may include janitorial services, setup and teardown time, and security. 

(b) The annual cost of supplies required to operate and maintain the facility or grounds, including all school district equipment used by applicants.

(c) The annual cost of utilities required to operate the facility or grounds, including any school district or applicant-provided equipment.

(d) The prorated annual salaries and benefits paid to school district employees directly associated with the administration of direct cost user fees for time spent administering such fees authorized under this Article.

NOTE: Authority cited: Sections 33031 and 38134, Education Code. Reference: Sections 38131 and 38134, Education Code.

§14041. Plans Establishing a Fee Schedule. 

(a) When electing to assess charge fees pursuant to the Civic Center Act, a school district governing board shall adopt a fee schedule that includes the hourly fee for each specific facility and grounds (or like facilities and grounds as described in section 14038(b)), calculated as follows:

(1) If charging for capital direct costs only, multiply the capital direct costs quantified in section 14039(c) by the proportionate share as determined in section 14038(a)(3).  Divide the product by the total number of hours of applicant use as set forth in section 14038(a)(1) to arrive at the hourly rate.

(2) If charging for operational costs only, add the operational costs identified in sections 14040(a) through (c) and multiply the sum by the proportionate share as determined in section 14038(a)(3). Divide the product by the total number of hours of applicant use as set forth in section 14038(a)(1) to arrive at an hourly rate. Add to this amount the hourly rate to administer direct cost user fees calculated by dividing the cost identified in section 14040(d) by the total number of hours of applicant use set forth in section 14038(a)(1).

(3) If charging for all direct costs, add the hourly rates calculated in subdivisions (a)(1) and (a)(2).

(b)  A school district governing board may elect to discount direct cost fees charged pursuant to the Civic Center Act based on the type or category of applicant, such as including, but not limited to, those with tax-exempt status.  All such discounts shall be contained in the adopted fee schedule.

NOTE: Authority cited: Sections 33031 and 38134, Education Code. Reference: Sections 38131 and 38134, Education Code.

§ 14042. Justification Procedure Expending Capital Fees. 


Funds collected by a school district as capital direct costs shall be deposited into a special fund that shall only be used for capital maintenance, repair, restoration, and refurbishment. 
NOTE: Authority cited: Sections 33031 and 38134, Education Code. Reference: Sections 38131 and 38134, Education Code.

11-21-13 [California Department of Education]

FINAL STATEMENT OF REASONS

Civic Center Act

UPDATE OF INITIAL STATEMENT OF REASONS

The original proposed text was made available for public comment for at least 45 days from September 21, 2013 through November 4, 2013. Four individuals provided comments during the 45-day comment period.

A public hearing was held at 1:30 p.m. on November 4, 2013, at the California Department of Education. Three individuals attended the public hearing.
SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE INITIAL NOTICE PERIOD OFSEPTEMBER 21, 2013 THROUGH NOVEMBER 4, 2013.

Richard W. Raushenbush, President, Piedmont Unified School District Board of Education

Comment: PUSD suggests that the proposed regulations section 14037(b)(2) be amended as follows: “includes the estimated costs of supplies, utilities, janitorial services, contracted services…to operate and maintain school facilities or grounds.”  

Accept: The State Board of Education (SBE) recognizes that school districts may use contracted services rather than school district employees to perform required maintenance on school facilities and grounds. The proposed regulations are amended accordingly.

Comment: PUSD suggests that the provided example, “high school football fields,” might be misconstrued to mean that “like” facilities must be for the exact same sport at the exact same school level. PUSD suggests that section 14038(b) be amended to refer to “(e.g., all play fields, all gymnasiums).”

Reject: The given description of “like facilities or grounds” provides sufficient flexibility for a school district to decide which facilities and grounds are grouped together.  

Kelly R. Barnes, Counsel, Orange County Department of Education

Comment:  Related to section 14037(b)(1)(B): SBE might consider that many after school programs use both classroom and nonclassroom space, which could be helpful to include here.

Accept in part: The proposed regulations are amended to define classroom-based programs as those in which participants spend at least 50 percent of operational hours in a classroom. Afterschool programs that meet this requirement are exempt from capital direct costs even if they use nonclassroom space. 

Comment: Related to section 14037(b)(2): “Operate” needs to be clarified. For example, does this language include the staff processing the applications?

Reject: A district could not administer the Civic Center Act without processing applications for facilities use; therefore, those costs are included in operational direct costs. 

Comment: Related to section 14038(a)(1): “Expected” is unclear and may appear to require figuring out how often in the past a particular facility or grounds were used, which would be infeasible. Since many districts, by policy or AR, set hours for applicants, perhaps “available for use by applicants” would be clearer and more operationally sound. 

Reject: A good faith estimate of the hours of expected applicant use results in an accurate determination of applicant “proportionate share.” Hours a facility or grounds is available but unused should not be part of the applicant proportionate share. 

Comment: Facilities or grounds are used, not operated by, applicants. The word “operated” should be deleted from section 14038(a)(1) to avoid any ownership or control issues.

Accept: Applicant use is adequately captured with the suggested language. The proposed regulations are amended accordingly.

Comment:  Clarify “operate” in section 14040(a).

Reject: “Operate” in section 14040(a) means the human power required to make a facility or grounds usable by applicants, and by the school district, following applicant use. Staff processing of applications is included in section 14040(d).

Comment: Section 14040(d) fees should be referenced in earlier sections.

Reject: Costs related to the administration of the Civic Center Act are included in section 14037(b)(2). 

Comment:  The word “assess” should not be used in section 14041(a), but rather “charge.” Using “charge” is consistent with the authorizing statute and does not connote a tax as “assess” may.

Accept: No form of taxation is implied; therefore, the proposed regulations are amended accordingly.

Eric Bakke, Legislative Advocate, Los Angeles Unified School District

Comment: LAUSD expresses a position of Support for the proposed regulations.  

NO RESPONSE REQUIRED
Catherine Barankin, Director of Public Policy, CA State Alliance of YMCAs

Comment: The commenter believes that the inclusion of proposed section 14037(b)(1)(A) exceeds the State Board’s authority given by SB 1404 to describe the extent of “nonclassroom space.”
Reject: The purpose of this proposed section is to reflect that teaching may occur in specialty spaces that are not traditional classrooms (e.g., dance taught in a large studio, music taught on a stage, or drama taught in a theater). These spaces may be used by applicants pursuant to the Civic Center Act. The SBE believes the intent of SB 1404 was to exclude traditional classroom space from capital direct costs. Existing Education Code does not define nonclassroom space for purposes of this section; therefore, it is the SBE’s interpretation via the proposed regulations that certain specialty teaching spaces should be treated as nonclassroom facilities (akin to a multipurpose room) for purposes of this section.

Comment: The commenter recommends that the proposed regulations include language specifying the types of youth groups that should be allowed to use school facilities and mention that schools do not have to charge these groups for use of school facilities and grounds. 

Reject: The proposed regulations clearly state that school districts may choose whether to charge direct costs to applicants (see sections 14038, 14041(a)) as well as whether to discount actual costs to a category of applicants (see section 14041(b)). It is not necessary to specify examples of youth groups that may be applicants for the use of facilities and grounds; these groups are specified in Education Code section 38134(a)(1).

Comment: Related to section 14038(a)(1): The commenter states that expected hours of use should be based on actual rather than estimated usage.

Reject: Pursuant to this section, the school district shall provide a good faith estimate of the expected hours of use for a particular school facility or grounds. An estimate may be required for new facilities (on- or off-site), changes in program, and/or other conditions. The estimate is subject to public disclosure and review at a public meeting of the school district governing board pursuant to section 14041(a). 

Comment: The commenter states that the calculations performed in sections 14039(a) and (b) should use existing deferred maintenance figures or be subject to independent verification and/or appeal by the applicant.

Reject: The fee schedule and calculations adopted by a school district governing board are subject to public review and comment at the local level. 

Comment:  Related to section 14040: The commenter states that the costs identified in subparagraphs (a) through (d) should be actual costs rather than estimates.

Reject: The SBE expects that some estimation would be required on the part of the school district to determine how whole purchases and/or salaries are distributed across individual sites and facilities. This estimation, as part of the fee schedule considered by the school district governing board, would be subject to public review and comment at the local level.

PUBLIC HEARING – NOVEMBER 4, 2013 – Three Commenters

Cheryl A. McElhany, Ed.D., President, Extended Day Child Care, Inc.

Comment: The commenter suggests adding the example, “school districts may not charge such programs [child care] a monthly or annual fee for playground use” to section 14037(b)(1)(B). The commenter believes such additional wording would reinforce the exemption of child care programs and avoid any sort of misinterpretation by school districts and their legal counsel. 

Accept in part: It is the SBE’s understanding that the legislative intent of Senate Bill 1404, reflected by Education Code section 38134(g)(1)(B)(ii)(I), is to exempt all classroom-based programs from capital direct costs. The exemption would extend to classroom-based programs with incidental or periodic use of nonclassroom facilities or grounds. The proposed regulations are amended accordingly.

Comment: The commenter asks that the SBE consider making the provisions of the regulations very clear to the professional organizations such as CASBO and CSBA which are heavily relied upon by school district administrators and School Boards.

Reject: While the California Department of Education (CDE), on behalf of the SBE, expects to provide outreach and technical assistance relating to the proposed regulations, these efforts are outside the scope of the regulations themselves.

Eric Bakke, Legislative Advocate, Los Angeles Unified School District

Comment: No new comments received. Mr. Bakke reiterated LAUSD’s support for the proposed regulations.

NO RESPONSE REQUIRED
Mike Patton, Maintenance Connect Pro

Comment: Relating to section 14037(b)(1)(A): The commenter states it is unclear whether this section applies to classrooms and/or affects the potential use of classroom space by applicants. 

Reject: The referenced section states clearly that capital direct costs do not apply to classroom space. Neither SB 1404 nor the proposed regulations change existing law relating to the use of classrooms by applicants pursuant to the Civic Center Act.

Comment: The commenter requests a worksheet that school districts may use to document the development of their fee schedules.

Reject: While the CDE, on behalf of the SBE, may develop a template worksheet or calculator for use by school districts, these efforts are outside the scope of the regulations themselves.

After the 45-day comment period, the following changes were made to the proposed text of the regulations and sent out for a 15-Day comment period:

SECTION 14037(b)(1)(B)(1.) is added to clarify that classroom-based programs are those in which participants spend at least 50 percent of operational hours in a classroom. Afterschool programs that meet this requirement are exempt from capital direct costs even if they use nonclassroom space. 

SECTION 14037(b)(2) is amended to include “contracted workers” as an eligible operational cost because school districts may use contracted services rather than school district employees to perform required maintenance on school facilities and grounds. Additionally, it is amended to include “benefits” to clarify that the cost of school district employee salaries includes benefits, and for consistency with section 14040.

Section 14038(a)(1) is amended to delete “or operated” to clarify applicant use.

Section 14041(a) is amended to delete “assess” and replace it with “charge” to clarify that the fees charged to applicants are not a tax. 

SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE 15-DAY COMMENT PERIOD FROM JANUARY 18, 2014, THROUGH FEBRUARY 3, 2014, INCLUSIVE.

The revised text of the proposed regulations was made available for public comment for at least 15 days from January 18, 2014 through February 3, 2014. One individual provided comments during the 15-day comment period.

Mike Patton, Maintenance Connect Pro

Comment: Section 14037(b)(1)(B) exempts classroom-based programs from capital direct costs. The commenter requests that the regulations be amended to exclude religious instruction that might take place in classroom space from the exemption (i.e., groups conducting religious instruction in classroom space would be charged both operational and capital direct costs). 

Reject: As described in Section 14037(b)(1)(A), taken from Education Code Section 38134(g)(1)(B)(i), capital direct costs are to be applied only to school facilities constituting “nonclassroom space.” The use of classroom space would therefore be subject to operational direct costs only.
ALTERNATIVES DETERMINATION 
The State Board of Education has determined that no alternative would be more effective in carrying out the purpose for which the regulation is proposed or would be as effective and less burdensome to affected private persons than the proposed regulation or would be more cost effective to affected private persons and equally effective in implementing the statutory policy or other provisions of law.

No alternatives have been brought to the California Department of Education’s attention.

LOCAL MANDATE DETERMINATION 
The proposed regulations do not impose any mandate on local agencies or school districts.

1-30-14 [California Department of Education]


