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CALIFORNIA STATE BOARD OF EDUCATION
March 2014 AGENDA
 FORMCHECKBOX 
 General Waiver

	SUBJECT

Request by Union Hill Elementary School District to waive portions of California Education Code Section 5091, which will allow the board of trustees to make a provisional appointment to a vacant board position past the 60-day statutory deadline.
Waiver Number: 11-12-2013

	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent



	SUMMARY OF THE ISSUE(S)


California Education Code (EC) Section 5091 requires a school district governing board to make a provisional appointment or order an election to fill a vacancy on the governing board within 60 days of the occurrence of the vacancy. EC Section 5091 further requires the county superintendent of schools (county superintendent) to order an election to fill the vacancy if the district governing board does not take action within 60 days. Approval of this waiver request would remove the 60-day limit for the Union Hill Elementary School District (ESD); thus, giving the governing board additional time to make a provisional appointment.

Authority for Waiver: EC Section 33050

	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial
The California Department of Education (CDE) recommends that the SBE approve the request by the Union Hill ESD to waive portions of EC Section 5091 (as revised by the CDE in Attachment 3), which require a governing board to take action to fill a vacancy on the board within 60 days. 
	SUMMARY OF KEY ISSUES


EC Section 5091 provides that a school district governing board must make a provisional appointment or order an election to fill a vacancy on the governing board within 60 days of the occurrence of the vacancy. EC Section 5091 further provides that, if the district governing board fails to take action within 60 days, the county 
superintendent of schools (county superintendent) must order an election to fill the vacancy. Approval of this waiver request would remove the 60-day limit and the requirement that the Nevada County Superintendent call an election; thus, giving the Union Hill ESD governing board additional time to make a provisional appointment.

A vacancy on the five-member Union Hill ESD governing board occurred on August 13, 2013, when a member of the board resigned. The term for this now-vacant seat is set to expire upon certification of the results of the November 2016 governing board election.
The district actively recruited a potential candidate to fill the vacancy—however, it was unable to find an interested, qualified candidate until after the 60-day appointment window had closed. If the SBE approves this waiver request, the governing board has indicated that it will appoint this candidate at its April 10, 2014, meeting. The appointee will hold office only until the November 2014 election, whereupon an election will be held to fill the vacancy for the remainder of the unexpired term (EC Section 5091[e]). 
After the governing board of the Union Hill ESD was unable to make an appointment to fill the vacancy (or call an election) within 60 days of the vacancy, the remaining option in EC Section 5091 was for the Nevada County Superintendent to call a special election. However, the earliest established election date (pursuant to California Elections Code Section 1000) that could have been held subsequent to the expiration of the 60 days would have been the April 8, 2014, election. Such an election would not have filled the vacancy any sooner than the governing board’s current plans to fill the vacancy at its April 10, 2014, meeting (assuming SBE approval of this waiver request). The Nevada County Superintendent supports the Union Hill ESD’s waiver request. 

As stated previously, the term for the vacant seat expires with the November 2016 governing board election—thus, regardless of the SBE’s action on this waiver request, the unexpired portion of this term will be filled at the November 2014 general election. If the SBE approves the waiver, the Union Hill ESD will appoint a member to serve on the board until the November 2014 election. If the SBE denies the waiver, the seat on the board will remain vacant until the November 2014 election.
Given the above considerations, the lack of local opposition to the waiver request, and the CDE’s determination that none of the reasons for denial in EC Section 33051(a) exist, the CDE recommends that the SBE approve the request by the Union Hill ESD to waive portions of EC Section 5091 (as revised by the CDE in Attachment 3), which require a governing board to take action to fill a vacancy on the board within 60 days.
Demographic Information: 
The Union Hill ESD has a student population of 656 and is located in a rural area of Nevada County.
Because this is a general waiver, if the SBE decides to deny the waiver, it must cite one of the seven reasons in EC 33051(a), available at http://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=EDC&sectionNum=33051.
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The SBE has previously approved similar waiver requests related to EC Section 5091. The most recent approval was at the March 14, 2013, SBE meeting for the Manchester Union ESD in Mendocino County. 
The Union Hill ESD meets the criteria for the SBE Streamlined Waiver Policy, available at http://www.cde.ca.gov/re/lr/wr/documents/sbestreamlined.doc, achieving an Academic Performance Index (API) of 800 or above in the current scoring cycle. Therefore, this waiver has been scheduled for the consent calendar. The Union Hill ESD has a 2013 Growth API of 849.
	FISCAL ANALYSIS (AS APPROPRIATE)


Approval of the waiver request will not have negative fiscal effects on any local or state agency. There will be an additional ballot measure at the November 2014 election for Union Hill ESD governing board members (to fill the vacancy for the remainder of the unexpired term of the current vacancy) irrespective of any SBE action on this waiver request.
	ATTACHMENT(S)


Attachment 1: Information from Districts Requesting Waivers of Elections Required to Establish Trustee Area Elections (1 page)
Attachment 2: Union Hill Elementary School District General Waiver Request 

11-12-2013 (2 pages) (Original waiver request is signed and on file in the Waiver Office.)
Attachment 3: Portions of California Education Code Section 5091 Recommended for Revision (1 page)
	Information from Districts Requesting Waiver of 60-Day Timeline for Provisional Board Appointment
California Education Code Section 5091


	Waiver Number
	District
	Period of Request
	Bargaining Unit, Representatives Consulted, Date, and Position
	Public Hearing and Board Approval Date
	Public Hearing Advertisement
	SSC/Advisory Committee Position

	11-12-2013

	Union Hill Elementary School District

	Requested:

October 3, 2013, to April 10, 2014
Recommended: October 3, 2013, to June 10, 2014


	Union Hill Teachers’ Association, Mary Gauthier President, 11/20/13: Support 

	12/10/13


	Notice posted at each school site.

	Reviewed by Union Hill School Site Council on 11/25/13: No objections



Created by California Department of Education

December 17, 2013

California Department of Education

California Department of Education

WAIVER SUBMISSION - General
CD Code: 2966407
Waiver Number: 11-12-2013

Active Year: 2013
Date In: 12/11/2013 2:19:31 PM
Local Education Agency: Union Hill Elementary School District
Address: 10879 Bartlett Dr.
Grass Valley, CA 95945
Start: 10/3/2013

End: 4/10/2014
Waiver Renewal: N
Previous Waiver Number: 
    Previous SBE Approval Date: 
Waiver Topic: School District Reorganization
Ed Code Title: 60 day Requirement to Fill Board Vacancy
Ed Code Section: EC 5091 (a)
Ed Code Authority: EC 33050
Ed Code or CCR to Waive: EC to Waive: (a)Whenever a vacancy occurs, or whenever a resignation has been filed with the county superintendent of schools containing a deferred effective date, the school district or community college district governing board [shall, within 60 days of the vacancy or the filing of the deferred resignation,] either order an election or make a provisional appointment to fill the vacancy.  A governing board member may not defer the effective date of his or her resignation for more than 60 days after he or she files the resignation with the county superintendent of schools.  [In the event that a governing board fails to make a provisional appointment or order an election within the prescribed 60-day period as required by this section, the county superintendent of schools shall order an election to fill the vacancy.] 
Outcome Rationale: The District has a governing board of five members.  On August 13, 2013 one member resigned.  The board has actively sought to fill the vacancy, and has only as of recent, found a qualified candidate. A waiver of the 60 day time limit will allow the board to make a provisional appointment at the April 10, 2014 board meeting.

Student Population: 656
City Type: Rural
Public Hearing Date: 12/10/2013
Public Hearing Advertised: Notice was posted at each school site.
Local Board Approval Date: 12/10/2013
Community Council Reviewed By: Union Hill Schoolsite Council
Community Council Reviewed Date: 11/25/2013
Community Council Objection: N
Community Council Objection Explanation: 
Audit Penalty YN: N
Categorical Program Monitoring: N
Submitted by: Ms. Susan Barry
Position: Superintendent
E-mail: sbarry@uhsd.k12.a.us
Telephone: 530-273-0647x105

Fax:
Bargaining Unit Date: 11/20/2013

Name: Union Hill Teachers' Association

Representative: Mary Gauthier

Title: President

Position: Support

Comments: 

Portions of California Education Code Section 5091 Recommended for Revision
Waiver requested by Union Hill Elementary School District:
5091.  (a) Whenever a vacancy occurs, or whenever a resignation has been filed with the county superintendent of schools containing a deferred effective date, the school district or community college district governing board shall, within 60 days of the vacancy or the filing of the deferred resignation, either order an election or make a provisional appointment to fill the vacancy. A governing board member may not defer the effective date of his or her resignation for more than 60 days after he or she files the resignation with the county superintendent of schools.

   In the event that a governing board fails to make a provisional appointment or order an election within the prescribed 60-day period as required by this section, the county superintendent of schools shall order an election to fill the vacancy.
Waiver recommended by California Department of Education:

5091.  (a) Whenever a vacancy occurs, or whenever a resignation has been filed with the county superintendent of schools containing a deferred effective date, the school district or community college district governing board shall, within 60 days of the vacancy or the filing of the deferred resignation, either order an election or make a provisional appointment to fill the vacancy. A governing board member may not defer the effective date of his or her resignation for more than 60 days after he or she files the resignation with the county superintendent of schools.

   In the event that a governing board fails to make a provisional appointment or order an election within the prescribed 60-day period as required by this section, the county superintendent of schools shall order an election to fill the vacancy.
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