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	SUBJECT

Class Size Penalties, Approval of State Board of Education Policy Regarding Waivers to Education Code sections 41376 and 41378.
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SUMMARY OF THE ISSUE(S)

The State Board of Education (SBE) has approved with conditions over 300 class size penalty waiver requests since September 2009. Most of these waivers were requested due to the districts’ poor financial conditions and were approved to provide flexibility to the school districts in light of the State’s budget crisis and the resulting significant reduction in funding provided to the state’s local educational agencies (LEAs). 

As school funding begins to be restored and requests for waivers are reviewed in light of current context, including the Local Control Funding Formula (LCFF) and a school district’s Local Control and Accountability Plan (LCAP), the California Department of Education (CDE) recommends that the SBE establish a policy to set forth the kinds of information that would be important for LEAs to provide when submitting a class size penalty waiver request for fiscal years commencing with 2014–15. The information, set forth in Attachments 1 and 2, will enable the CDE to appropriately assess the school district’s need for the waiver and to determine if the flexibility requested through the waiver is consistent with the school district’s LCAP.  

RECOMMENDATION
The CDE recommends that the SBE review and approve the class size penalty waiver policies in Attachments 1 and 2. 
BRIEF HISTORY OF KEY ISSUES
Since 1964, the law requires the CDE to reduce a school district’s state apportionment if the district exceeds the following class size averages:

For grades K–3, the district will receive a financial penalty if any of the following occur:
· A single kindergarten class exceeds an average enrollment of 33.

· The average enrollment of all kindergarten classes exceeds 31.

· A single class in grades 1–3 exceeds an average enrollment of 32.

· The average enrollment of all grades 1–3 exceeds 30.

For grades 4–8, the district will receive a financial penalty if the district exceeds the greater of:
· The 1964 statewide class size average of 29.9 for grades 4–8.

· The district’s class size average for grades 4–8 from 1964.

Generally, the penalty is equal to a loss of all funding for enrollment above 31 in kindergarten, above 30 for grades 1–3, or above 29.9 in all grade 4–8 classes. School districts report their average class size enrollment to the CDE in the spring.  If a district does not meet the requirements, the CDE is required to reduce the district’s final LCFF payment for that fiscal year.  
As a result of the state budget crisis, the SBE began receiving a large number of these waiver requests beginning in 2009.  Since then, over 300 class size penalty waiver requests have been approved with conditions by the SBE.  CDE staff has generally recommended approval with conditions after evaluating the waivers with the context that districts required flexibility as funding had been reduced by over 20 percent, yet the class size requirements were unchanged. The conditions were generally to limit the time period of the waiver and to specify an alternative class size average. As the school funding levels increase under LCFF and districts are to make decisions in line with the goals in their LCAP, the CDE is seeking direction from the SBE for purposes of evaluating the requests and making recommendations to the SBE. 
SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION
The SBE adopted a policy for evaluating requests to waive the class size penalty requirements in 1994. Among other things, the policy allowed only for retroactive waivers and only for extraordinary circumstances. The SBE rescinded the 1994 policy in January 2000, due to the addition of Education Code (EC) Section 41344, which established the procedures and processes for resolving apportionment significant audit exceptions. The SBE directed the CDE to return to the submitting LEA any requests to waive retroactively any statute or regulation that was the basis of an apportionment significant audit exception. 
The SBE did not approve any class size penalty waivers subsequent to the rescission of the policy until September 2009, when the CDE began accepting class size penalty waiver requests from school districts. At the time, the CDE determined that moving the requests forward was not inconsistent with the SBE’s direction because the class size penalties are not a component of the State Controller’s Audit Guide used by school districts’ independent auditors and there have been no apportionment significant audit exceptions.

FISCAL ANALYSIS (AS APPROPRIATE)
The potential fiscal impact of the waiver policy cannot be quantified. Each class size penalty waiver has a fiscal impact to both the requesting district as well as the State. The impact to the district is a loss in funding if the waiver is denied. These funds would revert back to Proposition 98 and would result in an increase in Proposition 98 General Fund resources that the Legislature would allocate for other purposes.
It is not clear whether these policies will result in an increase or decrease in the number of waivers requested or approved.
ATTACHMENT(S)
Attachment 1: Class Size Penalty Policy, Kindergarten and Grades One through
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