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	SUBJECT

Local Control Funding Formula Spending Requirements (LCFF) and Local Control and Accountability Plan (LCAP) – Second Readoption of the Finding of Emergency and Proposed Emergency Regulations for Additions to the California Code of Regulations, Title 5, Sections 15494-15497.5.
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	Action

	
	 FORMCHECKBOX 

	Information

	
	 FORMCHECKBOX 

	Public Hearing


SUMMARY OF THE ISSUE(S)

In order for the State Board of Education (SBE) to meet the statutorily established deadlines for the adoption of the Local Control Funding Formula (LCFF) expenditure of funds regulations and the Local Control and Accountability Plan (LCAP) template, as set forth in Assembly Bill (AB) 97 (Chapter 47, Statutes of 2013) and amended by Senate Bill (SB) 91 (Chapter 49, Statutes of 2013) and SB 97 (Chapter 357, Statutes of 2013), the SBE adopted the attached regulations on an emergency basis at its January 2014 Board meeting. The Office of Administrative Law (OAL) approved the emergency regulations effective February 6, 2014, and they were in effect until August 6, 2014. At its July 2014 meeting, the SBE readopted the emergency regulations, to be in effect for an additional 90 days and expiring October 28, 2014.

The SBE also approved proposed permanent regulations at its January 2014 meeting, beginning the permanent rulemaking process for the LCFF expenditure of funds and LCAP regulations.  A 45-day public comment period on the proposed permanent regulations commenced on February 1, 2014, and ended at 5:00 p.m. on March 17, 2014. During this comment period, the California Department of Education (CDE) received approximately 2,300 written comments. At its July 2014 meeting, the SBE approved changes to the proposed permanent regulations and directed that those changes be circulated for a 15-day public comment period, between July 11, 2014, and July 28, 2014. In addition, a public hearing on the proposed changes to the permanent regulations was held on July 22, 2014. Approximately 122 written comments were received.

The SBE and CDE staff reviewed and considered public comments received in response to the proposed changes to the permanent regulations, and the September 2014 SBE Agenda Item 18 requests action to approve additional changes to the proposed permanent regulations and circulation of those changes for a 15-day public comment period, between September 6, 2014 and September 22, 2014. The SBE and CDE staff will review and consider public comments received in response to the proposed additional changes to the regulations. Accordingly, it is very likely the permanent rulemaking process will not be completed prior to the expiration of the approved emergency regulations. Thus, it is necessary to readopt the emergency regulations in order to ensure regulations governing the expenditure of LCFF funds and LCAP are in place in accordance with the LCFF statute.

The LCFF requires local educational agencies (LEAs) to prepare an LCAP on or before July 1, 2014, and an annual LCAP update by July 1 of each year thereafter, using the template adopted by the SBE. Upon adoption by the LEA governing board, the LCAP is required to be submitted to the County Superintendent of Schools or State Superintendent of Public Instruction (SSPI), as specified in the LCFF statute, for approval on or before October 8, 2014 and October 8 of each year thereafter. The LCAP and annual update must describe annual goals for each identified state priority, describe specific actions necessary to achieve those goals, and list and describe annual expenditures necessary to implement the specific actions. The priorities are outlined in California Education Code (EC) sections 52060(d), 52066(d), and 47605(b)(5)(A) and (B), and include: increasing pupil achievement; improving pupil engagement; school climate and pupil safety; and ensuring facilities are maintained in good repair. LEAs are currently engaged in obtaining final approval of their LCAPs, and will begin the annual update process early in the 2014-2015 school year. Statute requires LEAs to consult with a broad range of stakeholders, including school personnel, parents, and pupils in developing the LCAP and annual update. The regulations enable LEAs and stakeholders to develop meaningful LCAPs and annual updates, and direct expenditures of LCFF funds to address pupil needs in the state priority areas.
In the event the emergency regulations were to lapse without adoption of permanent regulations, there would be great disruption to the on-going processes underway by LEAs to adopt LCAPs and annual updates under the LCFF. Without these regulations, stakeholders will be unable to provide input necessary to ensure LCFF funds are spent to address pupil needs in the critical state priority areas. In addition, County Superintendents and the SSPI will be unable to properly perform their review and approval responsibilities, and pupils will thus not receive the benefits of actions and expenditures to address their needs in these areas. As a result, pupils, along with members of the general public, will suffer serious immediate harm to their academic achievement, as well as their safety and well-being. In order to avoid serious harm to the public peace, health, safety, or general welfare, especially the welfare of students attending California’s public schools, the SBE’s readoption of the emergency regulations is required. 

RECOMMENDATION
It is recommended the SBE take the following actions:

· Approve the revised Finding of Emergency;

· Readopt the proposed Emergency Regulations; 

· Direct the CDE to circulate the required Notice of Proposed Emergency Action, and then submit the Emergency Regulations to the OAL for approval; and

· Authorize the CDE, in consultation with SBE staff, to take any necessary action, consistent with SBE’s action, to respond to any direction or concern expressed by the OAL during its review of the Finding of Emergency and proposed emergency regulations.

BRIEF HISTORY OF KEY ISSUES
On July 1, 2013, Governor Brown signed AB 97 (Chapter 47, Statutes of 2013) to enact the historic education funding legislation called the LCFF. Subsequently amended by SB 91(Chapter 41, Statutes of 2013) and SB 97 (Chapter 57, Statutes of 2013), the LCFF requires the SBE to adopt by January 31, 2014, regulations that govern how the expenditure of funds should be managed to demonstrate compliance as specified in EC Section 42238.07. In addition, EC Section 52064 requires the SBE to adopt on or before March 31, 2014, the LCAP templates for use by LEAs to support local adoption and annual review of the LCAP. 

The LCFF is more than a new funding formula for California’s schools. When fully implemented, the LCFF will result in significantly more funding for LEAs and significantly more flexibility in the use of funds. It is also anticipated that the LCFF will help address historic achievement gaps encountered by students of poverty, English learners, and foster youth.

Several key issues led to the creation of the LCFF. Local school leaders, parents, teachers, advocates, pupils, and other stakeholders have noted that the revenue limit funding model is overly complex and inefficient. The goal of the LCFF is to reduce state bureaucracy and increase flexibility and accountability at the local level so those closest to the pupils can make the decisions and ensure that pupil needs are met. The formula, which primarily consists of base, supplemental, and concentration grant funding, allocates resources based on an LEA’s pupil demographics and replaces most state-funded programs for LEAs. The Department of Finance estimates that the formula will be fully funded in eight years, but implementation of the LCFF begins in 2013-14. As such, LEAs were expected to begin operating under LCFF rules and requirements immediately.

In addition to changing the way that funding is provided to LEAs, the LCFF also requires LEAs to prepare an LCAP prior to the submission of LEA budgets to oversight agencies. LEAs must also provide an annual update to the LCAP. The LCAP must describe annual goals for each identified state priority, describe specific actions necessary to achieve those goals, and list and describe annual expenditures necessary to implement the specific actions. The specific priorities are outlined in EC sections 52060(d), 52066(d), and 47605(b)(5)(A) and (B).

Since Governor Brown signed this historic legislation, the SBE and CDE with assistance from WestEd initiated an iterative process to gather information to inform the development of the LCFF expenditure of funds regulations, template, and resources to support local implementation. In addition to relying on the intent of the LCFF statute and using the LCAP eight state priorities as context, the stakeholder input process was structured around the following guiding principles:

· Implementation, not advocacy, focusing on implementation of the current law and abiding by the legislative direction and intent.

· Simplicity and transparency, creating a funding mechanism that is focused on the needs of students and is equitable and easy to understand.

· Local flexibility, allowing LEAs maximum flexibility in allocating resources to meeting local needs.

· Unique contexts for implementation, differentiating as needed to support local flexibility within the unique contexts that exist for LEAs (e.g., size, type, needs, etc.).

· LEA finance, recognizing county offices of education, school districts, and charter schools as the fiscal agents, with site allocation methodologies and management practices within the purview of LEAs.

· Accountability, holding LEAs accountable for academic and fiscal outcomes.

· Stakeholder input, allowing for meaningful and purposeful stakeholder input during the development process that supports the identification of LCFF guiding principles.

From July 2013 through December 2013, the LCFF stakeholder input process included a monthly convening of an implementation working group comprised of representatives from approximately 20 statewide organizations directly involved with local implementation, conducting a series of regional stakeholder input and community forum sessions, hosting conference calls with representatives from LEAs and various education stakeholder groups, soliciting public comments at the scheduled SBE meetings, and collecting written comments from the public through the LCFF Web portal (http://lcff.wested.org/). As noted above, following the November 2013 SBE meeting, staff engaged in focused conversations about the draft regulations and template that informed the regulations set forth in Attachment 3, adopted as emergency regulations by the SBE in January 2014, and proposed for a second emergency readoption.

SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION
July 2013: The CDE and WestEd presented to the SBE an informational update on the implementation of the LCFF (http://www.cde.ca.gov/be/ag/ag/yr13/documents/jul13item07.doc). 

September 2013: The CDE and WestEd presented to the SBE an informational update that provided an overview of the process used to guide the LCFF stakeholder engagement activities. Included was a summary of the preliminary themes that emerged from stakeholders that related to the LCFF spending regulations and LCAP templates (http://www.cde.ca.gov/be/ag/ag/yr13/documents/sep13item06.doc). 

November 2013: The CDE and WestEd presented to the SBE an informational update that outlined a preliminary draft of the expenditure of funds regulations and a concept for the LCAP template. Attachment 1 presents an overview of the key issues that were identified from the public comment, the responses to these comments and the rationale for the potential changes incorporated into the regulations based on this feedback (http://www.cde.ca.gov/be/ag/ag/yr13/documents/nov13item13.doc).  

January 2014 SBE meeting: The SBE took the following actions:

· Approved the initial Finding of Emergency (FOE);

· Adopted the proposed Emergency Regulations;

· Directed the CDE to circulate the required notice of proposed emergency action and submit the Emergency Regulations to the OAL for approval.

After the SBE approved the FOE and Emergency Regulations, the documents were sent on January 17, 2014, to the CDE’s interested parties’ list. A mandatory five working day pre-notification period was held from January 20​​–24, 2014.

On January 27, 2014, the CDE filed the FOE and proposed Emergency Regulations with the OAL. The OAL approved the FOE and Emergency regulations on February 6, 2014. The regulations are effective for 180 days and will expire on August 6, 2014. 

At its January SBE meeting, the SBE also took the following actions:

· Approved the Notice of Proposed Rulemaking (Notice);

· Approved the Initial Statement of Reasons (ISOR);

· Approved the proposed regulations; 

· Directed the CDE to commence the rulemaking process; and

· Authorized the CDE to take any necessary ministerial action to respond to any direction or concern expressed by the OAL during its review of the Notice, ISOR, and proposed regulations.

The 45-day public comment period commenced on February 1, 2014, and ended at 5:00 p.m. on March 17, 2014. Approximately 2,300 written comments were received.

At its July SBE meeting, the SBE took the following actions:

· Approved the revised Finding of Emergency;

· Readopted the proposed Emergency Regulations; 

· Directed the CDE to circulate the required Notice of Proposed Emergency Action, and then submit the Emergency Regulations to the OAL for approval; and

· Authorized the CDE, in consultation with SBE staff, to take any necessary action, consistent with SBE’s action, to respond to any direction or concern expressed by the OAL during its review of the FOE and proposed emergency regulations.

After the SBE approved the FOE and Emergency Regulations, the documents were sent on July 9, 2014, to the CDE’s interested parties’ list. A mandatory five working day pre-notification period was held from July 10-16, 2014.

On July 16, 2014, the CDE filed the FOE and proposed Emergency Regulations with the OAL. The OAL approved the readoption of the emergency regulations and the FOE on July 28, 2014. The regulations are effective for an additional 90 days and will expire on October 28, 2014. 

At its July SBE meeting, the SBE also took the following actions:

· Approved the proposed changes to the proposed regulations;

· Directed that the proposed changes be circulated for a 15-day public comment period in accordance with the Administrative Procedure Act;

· Authorized the CDE, in consultation with SBE staff, to finalize the FSOR to reflect the SBE’s comments or considerations or make any necessary technical formatting edits or corrections;

· Directed the CDE to convene a public meeting during the 15-day public comment period for the purpose of receiving input from practitioners and other interested groups regarding the proposed changes to the LCAP template;

· If no relevant comments to the proposed changes were received during the 15-day public comment period, the proposed regulations with changes were deemed adopted, and directed the CDE to complete the rulemaking package and submit it to the OAL for approval;

· If any relevant comments to the proposed changes were received during the 

15-day public comment period, directed the CDE to place the proposed regulations on the September 2014 agenda for action; and

· Authorized the CDE, in consultation with SBE staff, to take any necessary action or make technical edits or corrections consistent with the SBE’s action, to respond to any direction or concern expressed by the OAL during its review of the rulemaking file.

The 15-day public comment period commenced on July 12, 2014, and ended at 5:00 p.m. on July 28, 2014.  In addition, a public hearing on the proposed changes to the permanent regulations was held on July 22, 2014. Approximately 122 written comments were received.

FISCAL ANALYSIS (AS APPROPRIATE)
A Fiscal Impact Statement is provided as Attachment 4.

ATTACHMENT(S)
Attachment 1:  Notice of Proposed Emergency Action (1 Page) 

Attachment 2:  Finding of Emergency (8 Pages)

Attachment 3:  Emergency Regulations (16 Pages)

Attachment 4: The Economic and Fiscal Impact Statement (STD. 399) (5 Pages). The Economic and Fiscal Impact Statement will be available for viewing at the State Board of Education office. 

8/21/2014 4:03 PM

