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SUMMARY OF THE ISSUE(S)

In order for the California Department of Education (CDE) to conduct reviews of publisher-proposed revisions to State Board of Education (SBE)-adopted instructional materials, as set forth in California Education Code (EC) Section 60200, the attached proposed regulations must be adopted.

RECOMMENDATION
The CDE recommends the SBE take the following actions:

· Approve the proposed changes to the proposed regulations;

· Direct that the proposed changes be circulated for a 15-day public comment period in accordance with the Administrative Procedure Act;

· If no relevant comments to the proposed changes are received during the 15-day public comment period, the proposed regulations with changes are deemed adopted, and the CDE is directed to complete the rulemaking package and submit it to the Office of Administrative Law (OAL) for approval; 

· If any relevant comments to the proposed changes are received during the 15-day public comment period, the CDE is directed to place the proposed regulations on the SBE’s September agenda for action; and

· Authorize the CDE to take any necessary ministerial action to respond to any direction or concern expressed by the OAL during its review of the rulemaking file.

BRIEF HISTORY OF KEY ISSUES
The California Constitution, Article 9, Section 7.5, establishes that the SBE shall adopt instructional materials for use in grades one through eight (and, pursuant to EC Section 60200, kindergarten). EC Section 60200 establishes an eight year cycle for the adoption of instructional materials in each subject. 

California EC Section 60200(b)(2), authorized by Assembly Bill 1246, Statutes of 2012, allows publishers of instructional materials on the current SBE adoption list to submit proposed revisions of those materials to the CDE for consideration. The law requires that publishers pay for the cost of such a review. These proposed regulations would establish the necessary process and fee schedule. 

SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION

At its March 2015 meeting, the SBE approved the commencement of the rulemaking process to establish the proposed regulations. The public comment period began on April 4, 2015 and ended on May 19, 2015. Two comments were received during the public comment period and two presenters appeared at the public hearing held on May 19, 2015. Summaries of the comments received, along with the CDE’s responses to those comments, appear in Attachment 3. The CDE is proposing an amendment to the proposed regulations to allow for flexibility in the window for accepting publisher proposed revisions; rather than once every two years, the new language allows for “at least once every two years.“
FISCAL ANALYSIS (AS APPROPRIATE)

A Fiscal Impact Statement is provided as Attachment 4.

ATTACHMENT(S)

Attachment 1: 15-Day Notice of Modifications (2 pages)

Attachment 2: Proposed Regulations (4 pages)
Attachment 3: Final Statement of Reasons (3 pages)

Attachment 4: Economic and Fiscal Impact Statement (STD 399) (6 pages)
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15-DAY NOTICE OF MODIFICATIONS TO TEXT OF PROPOSED 

REGULATIONS REGARDING PROCEDURES FOR REVIEWING PROPOSED REVISIONS TO ADOPTED INSTRUCTIONAL MATERIALS

Pursuant to the requirements of Government Code section 11346.8(c), and California Code of Regulations, title 1, section 44, the State Board of Education (SBE) is providing notice of changes made to the above-referenced proposed regulation text which was the subject of a regulatory hearing on May 19, 2015.  

Changes to the text:

Proposed section 9526(a) is amended to add “pursuant to a schedule developed by the CDE. The schedule will invite submissions at least once every two years per subject” and to delete “once every two years following an SBE primary adoption, but no later than two years prior to the next scheduled primary adoption for the same subject.” The amendment is necessary to allow for the possibility of revisions sooner than the originally proposed two-year interval. 
If you have any comments regarding the proposed changes that are the topic of this 

15-Day Notice, the SBE will accept written comments between July 11, 2015 and 

July 27, 2015, inclusive. All written comments must be submitted to the Regulations Coordinator via facsimile at 916-319-0155; email at regcomments@cde.ca.gov or mailed and received at the following address by close of business at 5:00 p.m. on 
July 27, 2015 and addressed to:

Debra Thacker, Regulations Coordinator

Legal, Audits and Compliance Branch

Administrative Supports and Regulations Adoption Unit

California Department of Education

1430 N Street, Suite 5319

Sacramento, CA 95814

All written comments received by 5:00 p.m. on July 27, 2015, which pertain to the indicated changes will be reviewed and responded to by California Department of Education (CDE) staff as part of the compilation of the rulemaking file. Written comments received by the CDE staff during the public comment period are subject to viewing under the Public Records Act.  

Please note: Any written comments are to be restricted to the recent modifications as shown in the enclosed language. The SBE is not required to respond to comments received in response to this notice on other aspects of the proposed regulation.

· The State Board of Education has illustrated changes to the original text in the following manner: text originally proposed to be added is underlined. 
· The 15-day text proposed to be added is in “bold underline”; deleted text is displayed in “bold strikeout”.
  Title 5. EDUCATION

Division 1. California Department of Education


Chapter 9. Instructional Materials 

Subchapter 1. Elementary Instructional Materials

Article 2. Adoption of Curriculum Frameworks, Evaluation Criteria and Instructional Materials – Procedures

§ 9526. Procedures for Reviewing Proposed Revisions to Adopted Instructional Materials.
Reviews of instructional materials appearing on the current list of State Board of Education (SBE) adopted instructional materials, beginning with adoptions occurring after 2013, to determine whether publisher-proposed revisions are consistent with the SBE adopted content standards, curriculum frameworks and evaluation criteria and the relevant statutes shall be conducted according to the following requirements:
(a) Publishers of instructional materials on the current list adopted by the SBE may submit to the CDE proposed revisions to adopted material pursuant to a schedule developed by the CDE. The schedule shall invite submissions at least once every two years per subject. once every two years following an SBE primary adoption, but no later than two years prior to the next scheduled primary adoption for the same subject. 

(b) The CDE shall notify publishers of adopted programs at least 90 days in advance of the submission period for proposed revisions. 

(c) Publishers shall provide to the CDE an electronic or hard copy version of the following items:

(1) A brief description of the cause for and general nature of the proposed revisions;
(2) A list of the previously adopted instructional materials proposed for revision; and
(3) Up to 10 copies, as specified by the CDE, of each component of a program proposed for revision wherein all content proposed for addition and deletion is clearly and precisely indicated. The publishers shall ship the materials to the location(s) specified by the CDE free of shipping, handling, sampling, or other charges.

(d) The CDE or its agents shall conduct a review of the proposed revisions for consistency with SBE adopted content standards, curriculum frameworks and evaluation criteria for the corresponding adoption and the relevant statutes. For this review process the CDE may include previously SBE-appointed Instructional Quality Commission members, instructional materials reviewers, and content experts. 
(e) Any review conducted pursuant to subdivision (d) shall confirm that all proposed revisions comply with the social content standards referenced in section 9518 above.

(f) The review recommendations shall be compiled by the CDE, presented to the Instructional Quality Commission (Commission), and posted on its website at least 10 days before the meeting of the Commission wherein the review recommendations are to be considered. 

(g) Prior to recommending to the SBE the approval of proposed revisions for previously adopted instructional materials, the Commission shall do the following:

(1) The Commission shall hold a publicly-noticed meeting during which any interested party may provide the Commission with written or oral comments regarding the submitted instructional materials and/or the recommendations contained in the review report. The primary purpose of this publicly-noticed meeting is to afford the Commission an opportunity to receive comment from those who disagree with any part of the review report. The complaining party, and any interested party adverse to the complaining party, shall be provided a full and fair opportunity to present comments.

(2) Nothing in this section shall prevent the Commission from having additional publicly-noticed meetings that the Commission deems necessary to receive additional input.

(3) Commissioners must evaluate proposed revisions to instructional materials according to the SBE adopted content standards, curriculum frameworks, evaluation criteria, and social content standards.

(4) Not less than 30 days after the Commission meeting discussed in subdivision (g)(1) above, the Commission will hold a publicly-noticed meeting at which time it will determine its recommendations to the SBE regarding proposed revisions to previously adopted instructional materials. The Commission must conduct a roll call vote with at least 9 affirmative votes required for affirming recommendations, or at least 10 affirmative votes required for affirming recommendations when all 18 commissioners vote.

(5) The Commission's recommendations shall be compiled into a document titled “Commission Advisory Report.” The Commission shall act to recommend or not recommend the revisions to instructional materials. The Commission Advisory Report shall be presented to the SBE for consideration of approval.

(h) Following the Commission meetings described above, the SBE will hold at least one publicly-noticed meeting to consider the approval of proposed revisions to previously adopted instructional materials.

(i) For any review conducted pursuant to subdivision (d), the CDE shall charge publishers a fee to cover the costs of the review as follows:

(1) Print Material Fees: $1.50 per revised page.
(2) Non-Print Material Fees: 

(A) Video/DVD: $150.00 per standard Video/DVD (Video - 120 minutes, DVD - 4.7 Gigabytes [GB] or approximately 120 minutes); 

(B) Software: $450.00 per standard CD (650-700 megabytes [MB]); or 

(C) Online programs: $1,000_per grade level.
(j) The CDE may reduce the publisher fees identified in subdivision (i) in the event actual review costs are lower.
(k) Publisher fees are due within 30 days of receipt of CDE invoice and are non-refundable.
(l) The CDE shall notify publishers or manufacturers in writing of the results of the review. 
(m)  Publishers must agree to supply the previous version of state-adopted instructional materials to school districts that choose to continue using the previous version during the duration of the adoption period. This subsection does not apply to online instructional materials.
NOTE: Authority cited: Section 33031, Education Code. Reference: Section 60200 Education Code. 
6-05-15 [California Department of Education]

FINAL STATEMENT OF REASONS

PROCEDURES FOR REVIEWING PROPOSED REVISIONS TO 

ADOPTED INSTRUCTIONAL MATERIALS

UPDATE OF INITIAL STATEMENT OF REASONS

The original proposed text was made available for public comment for at least 45 days from April 3, 2015 through May 19, 2015. Two individuals provided comments during the 45-day comment period.

A public hearing was held at 9:00 a.m. on May 19, 2015, at the California Department of Education (CDE). Two individuals attended the public hearing.
SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE INITIAL NOTICE PERIOD OF APRIL 3, 2015 THROUGH MAY 19, 2015.

David Stevenson, Vice President, Government Relations, Amplify (letter signed by Mr. Stevenson; comments presented at public hearing by Ms. Lee Angela Reid on behalf of Mr. Stevenson)

Comment:  Ms. Reid requests that changes of a technical nature to digital instructional materials, such as software updates or improvements included bug fixes, not be included as requiring proposed revision review, and that changes in functionality of digital instructional materials, such as cosmetic changes, not be included as requiring proposed revision review.

Reject:  Existing regulations allow for minimal improvements including technical or cosmetic updates to digital instructional materials. Section 9529(b) specifically states “Upgrades of technology-based materials that do not contain content changes can be made by publishers without CDE approval, unless the upgrade results in a new ISBN or identifier.”  
Comment: Ms. Reid requests the regulations be amended to allow for publisher submission of proposed revisions once every year, instead of the current proposal of every two years.

Reject: Current law allows the State Board of Education (SBE) to consider instructional materials for adoption once every 8 years per subject (Education Code section 60200(b)(1)). These proposed regulations specify a period of accepting proposed revisions as being “at least once every two years per subject.” At the specified minimum two-year cycle, adopted publishers would have a 75 percent reduction in their revision wait time under these proposed regulations. This proposal is reasonable and conceivably workable. 
Comment: Ms. Reid requests the ability for a publisher to “add additional supplemental materials or content to previously adopted digital instructional materials without being classified as a revision and triggering full review….”

Reject: This proposed revision process includes publisher revisions which would add content to the adopted materials. Were it permissible for a publisher simply to add content to an SBE-adopted instructional materials program without review, no regulations for review process would be necessary. Publishers are free to create, market and sell content as they like; the SBE reviews and considers for adoption programs of a specified content which, pending approval of these proposed regulations, will be allowed to evolve through a quality-assured revision process. School districts purchasing instructional materials programs appearing on an approved SBE list must remain confident the materials they select are those reviewed and approved via the SBE specifications and process. 

Dale Shimasaki, Association of American Publishers

Comment:  Mr. Shimasaki states that it is “inappropriate to have publishers pay a fee to have their instructional materials adopted by the State Board.”

Reject:  California Education Code section 60200(b)(2) specifically states that if a publisher or manufacturer submits revisions to currently adopted instructional material for review after the timeframe specified by the state board, the CDE shall assess a fee on the submitting publisher or manufacturer in an amount that shall not exceed the reasonable costs to the department to conduct a review of the instructional materials.

Comment: Mr. Shimasaki requests that the regulations emphasize that this is a revision process and not an adoption.

Reject: The proposed regulations are entitled “Procedures for Reviewing Proposed Revisions to Adopted Instructional Materials” (emphasis added). The word “revision” appears 14 times in the proposed regulations. The first and second paragraph of the proposed regulations reference publisher-proposed revisions to materials appearing on the current list of SBE-adopted instructional materials, include the following statement “Publishers of instructional materials on the current list adopted by the SBE may submit to the CDE proposed revisions….”

Comment: Mr. Shimasaki addresses the proposed associated fees, specifically the following three points: 

· “…clear transparent delineation of what costs are incurred for the reviews should be made public.”

· “There is no analytical rationale as to why a print passage would incur a cost that is different from that same passage in a digital format.”

· “There is no language which provides for an audit of the adoption costs for the revision process.”

Reject: The proposed regulations include subdivision (i) to specifically delineate the costs associated with a review and identify the specific fees by media format. The authorizing law stipulates that the CDE will assess a fee to those choosing to participate. 

The cost of reviewing print material is easily established (e.g. dollar amount per page reviewed); however, reviews of technology-based instructional materials are more difficult and time consuming and the costs of the review are harder to quantify. In order to accurately estimate the cost of reviewing non-print material fees, we identified a standard video as 120 minutes, a DVD as 4.7 gigabytes or 120 minutes, and a CD size as 650-700 megabytes. We also set the cost of an online program at $1,000 per grade level which if in print form would equate to 667 pages which is reasonable in consideration of the added features and functionality of an online program. Additionally, note that proposed section 9526(j) allows for the reduction of these fees based upon actual review costs. This overall cost structure is based upon the costs associated with a Social Content Review pursuant to section 9820 but expanded to account for the significant increased level of review, i.e., the curriculum framework evaluation criteria including the academic content standards versus only the social content standards. 
Additionally, the publisher would not submit multiple media formats of a proposed revision. Existing regulations (section 9528) allow for alternative format versions of adopted instructional materials. When submitting a proposed revision to adopted materials under these proposed regulations, the publisher may choose the format of submittal. In this manner, the publisher may directly control the associated fee. 
The costs associated with a review are clearly identified and quantifiable. All state programs are subject to audit pursuant to the State Administrative Manual. The additional costs of a specifically identified financial audit of these obvious costs would be an unnecessary added burden for publishers to bear. 

After the 45-day comment period, the following changes were made to the proposed text of the regulations and sent out for a 15-Day comment period:

Proposed section 9526(a) is amended to add “pursuant to a schedule developed by the CDE. The schedule will invite submissions at least once every two years per subject” and to remove “once every two years following an SBE primary adoption, but no later than two years prior to the next scheduled primary adoption for the same subject.” The amendment is necessary to allow for the possibility of revisions sooner than the originally proposed two-year interval. 
ALTERNATIVES DETERMINATION 
The SBE has determined that no alternative would be more effective in carrying out the purpose for which the regulation is proposed or would be as effective and less burdensome to affected private persons than the proposed regulation or would be more cost effective to affected private persons and equally effective in implementing the statutory policy or other provisions of law.

LOCAL MANDATE DETERMINATION 
The proposed regulations do not impose any mandate on local agencies or school districts.
6-05-15 [California Department of Education]
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