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	SUBJECT

Request by Whittier City Elementary School District to waive portions of California Education Code Section 41376(b) and (e), relating to class size penalties for grades four through eight.  A district’s current class size maximum is the greater of the 1964 statewide average of 29.9 to one or the district’s 1964 average.
Waiver Number: 22-3-2015

	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent




	SUMMARY OF THE ISSUES


Request by the Whittier City Elementary School District (ESD) to waive portions of California Education Code (EC) Section 41376(b) and (e), relating to the class size penalty calculation for grades four through eight for fiscal year 2013–14. A district’s current class size maximum is the greater of the 1964 statewide average of 29.9 to one or the district’s 1964 average. 
Authority for Waiver: EC Section 33050

	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial
The California Department of Education (CDE) recommends that the California State Board of Education (SBE) approve the waiver request by Whittier City ESD that the class size penalty for grades four through eight be waived provided that the class size average is not greater than the recommended maximum average shown on Attachment 1. Should the district exceed this limit, the class size penalty would be calculated as required by statute. The waiver does not exceed two years less one day, therefore, EC Section 33051(b) will not apply, and the district must reapply to continue the waiver.
	SUMMARY OF KEY ISSUES


Statute Related to Grades Four Through Eight Class Size
The class size requirement for grades four through eight has been in law since the late 1960s and is the subject of this waiver. This law requires the CDE to apply a financial class size penalty to a school district’s Local Control Funding Formula (LCFF) funding if the district exceeds the greater of: 
· The 1964 statewide class size average of 29.9 for grades four through eight; or 

· The district’s class size average for grades four through eight from 1964. 

School districts report their average class enrollment information to the CDE in the spring of the applicable year. If a school district does not meet the requirements, the CDE reduces the district’s final payment for the year. EC Section 33051 allows the SBE to approve an exemption to this penalty under the general waiver authority. 

In September 2014, the SBE adopted Policy #14-02, which requires districts to provide the following documentation with their waiver requests for fiscal years commencing with 2014–15:

1. Discussion of the extraordinary or atypical circumstances that prevent the school district from meeting the class size thresholds. If the reasons are financial, the district should explain why LCFF funds cannot be used to reduce class sizes. 

2. Demonstration that the increased class size is consistent with the school district’s goals and actions in its Local Control and Accountability Plan (LCAP).

3. Explanation of how the district is addressing the educational needs of pupils to mitigate potential consequences of increased class sizes. 

4. Remediation plan that describes how and when the district will return to the statutory levels.

5. An estimate of the financial impact if the class size penalty was assessed by the CDE.

6. The requested new maximum grades four through eight class size average. 

7. The position of the exclusive representative of employees, if any, as provided in Chapter 10.7 of Division 4 of Title 1 of the Government Code. If the representative is opposed, include a written summary of any objections to the request.

District’s Request
The Whittier City ESD is requesting that the SBE waive subdivisions (b) and (e) of EC Section 41376 for fiscal year 2013–14, which provide a penalty when the district exceeds the class sizes noted above and on Attachment 1. Without this waiver, the district’s annual penalty is $150,075.
The Whittier City ESD provided with its waiver the information required by the SBE’s Policy #14-02. According to the district, due to the state budget crisis and resulting significant reduction in funding, the district had no choice but to increase class sizes to meet its obligations. Under the LCFF, additional teachers were hired to reduce class sizes; however, the increase in funding was not sufficient to reduce class sizes to the statutory limit. The district has made every effort to mitigate potential consequences by hiring teacher coaches to work in the classrooms. Class size reduction remains a priority within the district’s LCAP. Approval of the class size waiver is critical for the district to meet other fiscal obligations such as implementation of Common Core Standards and other priorities. 
According to the district, in spite of larger classes, it was the fifth most improved district in the state last year. In fiscal year 2014–15, the district’s class size average was 27.5, which is below the statutory limit of 29.9.
The CDE recommends that the class size penalties for grades four through eight be waived for fiscal year 2013–14, provided the class size average is not greater than the recommended maximum average shown on Attachment 1. Should the district exceed this limit, the class size penalty would be calculated as required by statute.
Demographic Information: 
The Whittier City ESD has a student population of 6,097 and is located in an urban city in Los Angeles County. 
Because this is a general waiver, if the SBE decides to deny the waiver, it must cite one of the seven reasons in EC 33051(a), available at

http://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=EDC&sectionNum=33051.
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


Before the September 2009 board meeting, no waivers had been submitted since 1999. Due to the state budget crisis and resulting significant reduction in funding, the SBE began receiving a large number of waiver requests beginning in 2009. As a result, the SBE has approved all class size penalty waiver requests through fiscal year 2013–14. Under LCFF, most districts funding levels will increase over the next several years. However, due to certain factors some districts will not see the increase for several years. For that reason, in September 2014, the SBE adopted a policy for the type of information districts should provide when submitting a class size penalty waiver for fiscal years commencing with 2014–15. A copy of the policy is available at http://www.cde.ca.gov/re/lr/wr/waiverpolicies.asp, under Class Size Penalties for Grades Four through Eight. The SBE approved two waivers for fiscal year 2014–15 at its March 2015 meeting. This waiver is for fiscal year 2013–14. 
	FISCAL ANALYSIS (AS APPROPRIATE)


See Attachment 1 for the penalty amount should the waiver request be denied.

	ATTACHMENT(S)


Attachment 1:  Information from District Requesting Grades Four Through Eight Class Size Penalty Waiver. (1 page)

Attachment 2:  Whittier City Elementary School District General Waiver 
Request 22-3-2015 (5 pages). (Original waiver request is signed and on file in the Waiver Office.)
	Waiver Number
	District, County and District Code
	Period of Request and CDE’s Recommendation
	Statutory Class Size Maximum
	District’s Request
	CDE’s Recommended New Maximum
	Bargaining Unit, Representatives Consulted, Date, and Position
	Local Board Approval Date
	Annual Penalty Without Waiver
	Previous Waivers

	22-3-2015
	Whittier City Elementary School District

19-65110
	Requested:

August 12, 2013
to 
June 5, 2015
Recommended: July 1, 2013 
to 
June 29, 2014
	29.9
	31
	31
	Whittier Elementary Teachers Association,
Anthony Granado, President,
3/2/14
Neutral
	3/10/15
	$150,075
FY 2013–14
	Yes:

FY 2010–11

FY 2011–12

	
	
	
	
	
	
	
	
	
	


District Requesting Grades Four Through Eight Class Size Penalty Waiver

California Education Code Section 41376(b) and (e): A district’s current class size maximum is the greater of the 
1964 statewide average of 29.9 to one or the district’s 1964 average.

Created by California Department of Education

April 28, 2015

California Department of Education

WAIVER SUBMISSION - General
CD Code: 1965110
Waiver Number: 22-3-2015

Active Year: 2015
Date In: 3/16/2015 2:40:01 PM
Local Education Agency: Whittier City Elementary School District
Address: 7211 South Whittier Ave.
Whittier, CA 90602
Start: 8/12/2013

End: 6/5/2014
Waiver Renewal: N
Previous Waiver Number: 
    
Previous SBE Approval Date: 
Waiver Topic: Class Size Penalties 
Ed Code Title: Over Limit on Grades 4-8 

Ed Code Section: portions of 41376(b) and (e)
Ed Code Authority: 33050
Ed Code or CCR to Waive: 41376(b) and (e) The Superintendent of Public Instruction, in computing apportionments and allowances from the State School Fund for the second principal apportionment, shall determine the following for the regular day classes of the elementary schools maintained by each school district: (a) For grades 1 to 3, inclusive, he shall determine the number of classes, the number of pupils enrolled in each class, the total enrollment in all such classes, the average number of pupils enrolled per class, and the total of the numbers of pupils which are in excess of thirty (30) in each class. For those districts which do not have any classes with an enrollment in excess of 32 and whose average size for all the classes is 30.0 or less, there shall be no excess declared. For those districts which have one or more classes in excess of an enrollment of 32 or whose average size for all the classes is more than 30, the excess shall be the total of the number of pupils which are in excess of 30 in each class having an enrollment of more than 30.[(b) For grades 4 to 8, inclusive, he shall determine the total number of pupils enrolled, the number of full-time equivalent classroom teachers, and the average number of pupils per each full-time equivalent classroom teacher. He shall also determine the excess if any, of pupils enrolled in such grades in the following manner: (1) Determine the number of pupils by which the average number of pupils per each full-time equivalent classroom teacher for the current fiscal year exceeds the greater of the average number of pupils per each full-time equivalent classroom teacher in all the appropriate districts of the state, as determined by the Superintendent of Public Instruction, for October 30, 1964, or the average number of pupils per each full-time equivalent classroom teacher which existed in the district on either October 30, 1964 or March 30, 1964, as selected by the governing board. (2) Multiply the number determined in (1) above by the number of full-time equivalent classroom teachers of the current fiscal year. (3) Reduce the number determined in (2) above by the remainder which results from dividing such number by the average number of pupils per each full-time equivalent teacher for October 30, 1964, as determined by the Superintendent of Public Instruction in (1) above.] (c) He shall compute the product obtained by multiplying the excess number of pupils, if any, under the provisions of subdivision (a) of this section by ninety-seven hundredths (0.97), and shall multiply the product so obtained by the ratio of statewide change in average daily attendance to district change in average daily attendance. Change in average daily attendance shall be determined by dividing average daily attendance in grades 1, 2 and 3 reported for purposes of the first principal apportionment of the current year by that reported for purposes of the first principal apportionment of the preceding year. (d) If the school district reports that it has maintained, during the current fiscal year, any classes in which there were enrolled pupils in excess of thirty (30) per class pursuant to subdivision (a) of this section, and there is no excess number of pupils computed pursuant to subdivision (b) of this section, he shall decrease the average daily attendance reported under the provisions of Section 41601 by the product determined under subdivision (c) of this section.[ (e) If the school district reports that it has maintained, during the current fiscal year, no classes in which there were enrolled pupils in excess of thirty (30) per class determined pursuant to subdivision (a) of this section, and there is an excess number of pupils computed pursuant to subdivision (b) of this section, he shall make the following computation: He shall compute the product obtained by multiplying the excess number of pupils computed pursuant to subdivision (b) of this section by ninety-seven hundredths (0.97) and shall multiply the product so obtained by the ratio of statewide change in average daily attendance to the district change in average daily attendance. He shall decrease the average daily attendance reported under the provisions of Section 41601 by the resulting product. ]
Outcome Rationale: Whittier City School District has become the 5th most improved district in the state after being the first district in the state to implement the maximum furlough days. Our district was in a very difficult situation before the recession and then the combination of being an elementary district with no other funds to draw from and the state reductions, we were able to slowly climb out of the financial hole by maintaining larger class sizes. Our resolve to improve student achievement has been demonstrated by the past test scores and our resent recognition of our schools by both the Federal and State Departments of Education. Our budget for the next year includes additional teachers to improve the student to teacher ratio.
Waiver of the class size penalty for exceeding the 1964 district and/or statewide average number of pupils per teacher in grades 4-8.  The District's class size maximum in 1964 was 29.9.  Currently the District's class size average is at 27.5 for grades 4-8.  Due to fiscal crisis, the District is requesting a waiver to allow for a class size average of 31:1.
Student Population: 6097
City Type: Urban
Public Hearing Date: 3/10/2015
Public Hearing Advertised: Duly posted with the monthly Board agenda
Local Board Approval Date: 3/10/2015
Community Council Reviewed By: School Site Council; Whittier Elementary Teachers Association attachment
Community Council Reviewed Date: 4/30/2014
Community Council Objection: N
Community Council Objection Explanation: 
Audit Penalty YN: N
Categorical Program Monitoring: N
Submitted by: Mr. Jon E McNeil
Position: Assistant Superintendent Business Services
E-mail: jmcneil@whittiercity.net
Telephone: 562-789-3045
Fax: 562-907-9425
Bargaining Unit Date: 03/02/2014

Name: Whittier Elementary Teachers Association

Representative: Anthony Granado

Title: President

Position: Neutral

Comments:

Whittier City School District

Waiver Request for Class Size Penalty

Grades 4 - 8

A principal may recommend to the governing board or the governing board of the school district may adopt a resolution determining that an exemption should be granted from any of the provisions of Section 41376 and 41378, with respect to such core classes on the basis that such provisions prevent the school and school district from developing more effective education programs to improve instruction in reading and mathematics. (Required see EC 41382) The district without this waiver could incur a potential penalty of $ 150,075.  

1. Discussion of the extraordinary or atypical circumstances that prevent the school district from meeting the class size thresholds. If the reasons are financial, the district should explain why LCFF funds couldn’t be used to reduce class sizes. 

The Whittier City School District was hit very hard during the financial recession and was the first district in the state to take furlough days and a salary roll back. As a result of these extraordinary financial times we had to push class size up to meet our obligations. Currently the LCFF funds have been applied to hire additional teachers, however there was not enough money in the first year to make a difference in our class size. We immediately hired teacher coaches to work in the classrooms to minimize the impact on the student as a result of getting more money. We also hired a Common Core person to coordinate this change in the classroom as well as an instructional technology person to implement the SBACK test. We plan a year in advance and there was not enough time to make a change in the class size.

2. Demonstration that the increased class size is consistent with the school district’s goals and actions in its Local Control and Accountability Plan (LCAP).

Class size reduction is one of the key elements of the LCAP for our district. Our district went from 20:1 to 30:1 during the recession because of the cut in the state budget. Our teachers and community are committed to improving our instruction through reduced class size.

3. Explanation of how the district is addressing the educational needs of pupils to mitigate potential consequences of increased class sizes. 

The class size increase has come at a time that we are implementing Common Core and these two items have stressed everyone. We immediately hired teacher coaches to work in the classrooms and we hired additional help to take over the implementation of Common Core in the classroom. Along with this help we hired someone to implement the new SBACK testing system. 

4. Remediation plan that describes how and when the district will return to the statutory levels.

Whittier City SD has staffed in fiscal year 2014-15 below the statutory level and has included this in budget for next year. The Second Interim Report includes the additional teachers and our board and the county office of education has accepted this report.

5. Statement by the district that the class size provisions prevents the development of more effective educational programs to improve instruction in reading and mathematics.

The district maintains that we want to implement smaller class sizes in all future years. In spite of larger classes, our district was the 5th most improved district in the state the last year that scores were available. We have continued to test our students on standardized tests that we have both purchased and developed in-house, and we have found that our students are continuing to make significant improvements. The financial situation in the state made things very difficult, however we have proof that our students continued to improve and we expect that they will do better as we return to smaller classes.

6. An estimate of the financial impact if the class size penalty was assessed by the CDE.

The class size penalty for 4-8 was $150,075 

7. The requested new overall class size averages. 

The class size that is requested is 31:1 

8. The position of the exclusive representative of employees, if any, as provided in Chapter 10.7 of Division 4 of Title 1 of the Government Code. If the representative is opposed, include a written summary of any objections to the request.  

The representatives of employees took a neutral position on this waiver. There was no descent from the leadership or the membership of the union. 

Revised:  6/18/2015 11:11 AM
Revised:  6/18/2015 11:11 AM

