Kindergarten Through Grade Three Class Size Penalties

Page 4 of 4


	California Department of Education

Executive Office

SBE-006 Specific (REV. 02/2014)
	ITEM #W-11 

	[image: image1.png]
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 FORMCHECKBOX 
 Specific Waiver

	SUBJECT
Request by two school districts, under the authority of California Education Code Section 41382, for a renewal to waive portions of Education Code sections 41376(a), (c), and (d) and/or 41378(a) through (e), relating to class size penalties for kindergarten through grade three. For kindergarten, the overall class size average is 31 to one with no class larger than 33. For grades one through three, the overall class size average is 30 to one with no class larger than 32. 

Waiver Numbers:  Orange Unified School District 21-4-2015

                              South Whittier Elementary School District 25-4-2015 


	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent




	SUMMARY OF THE ISSUE(S)


Request by two school districts, for a renewal to waive under the authority of California Education Code (EC) Section 41382, portions of EC sections 41376(a), (c), and (d) and/or 41378(a) through (e), relating to class size penalties for kindergarten through grade three for fiscal years 2014–15 and 2015–16.
Authority for Waiver: EC Section 41382
	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial
The California Department of Education (CDE) recommends that the California State Board of Education (SBE) approve the waiver request by the districts shown on Attachment 1 that the class size penalties for kindergarten and/or grades one through three be waived, for the recommended period shown on Attachment 1, provided the overall average and individual class size average is not greater than the CDE recommended level shown on Attachment 1. Should the districts exceed these conditions, the class size penalty will be applied per statute. 
The CDE also recommends that the SBE find that the class size penalty provisions of EC sections 41376 and/or 41378 will, if not waived, prevent the district from developing more effective educational programs to improve instruction in reading and mathematics for students in the classes specified in the district’s application.
	SUMMARY OF KEY ISSUES


Statutes Related to Kindergarten Through Grade Three Class Size
There are two different requirements regarding kindergarten through grade three (K–3) class sizes under the Local Control Funding Formula (LCFF). 
The first requirement has been in law since the mid-1960s and is the subject of this waiver. This law requires the CDE to apply a financial class size penalty to a school district’s LCFF funding if any of the following occur:

· A single kindergarten class exceeds an average enrollment of 33.

· The average enrollment of all kindergarten classes in the district exceeds 31.

· A single class in grades one through three exceeds an average enrollment of 32.

· The average enrollment of all grades one through three classes in the district exceeds 30.

School districts report their average class enrollment information to the CDE in the spring of the applicable year. If a school district does not meet the requirements, the CDE reduces the district’s final payment for the year. Generally, the penalty is equal to a loss of all funding for enrollment above 31 in kindergarten classes or 30 in grades one through three classes. EC Section 41382 allows the SBE to waive this penalty if the associated class size requirements prevent the school and school district from developing more effective education programs to improve instruction in reading and mathematics.
The second requirement, which is new beginning in fiscal year 2013–14, is related to the K–3 grade-span adjustment (GSA) that increases the LCFF target funding for the 
K–3 grade span by 10.4 percent. The LCFF target represents what a school district would receive if the state had the resources to fully fund LCFF. As a condition of receiving this adjustment, school districts must meet one of the following conditions at each school site: 
· If a school site’s average class enrollment in K–3 was more than 24 pupils in the prior year, make progress toward maintaining, at that school site, an average class enrollment in K–3 of not more than 24 pupils.
· If a school site’s average class enrollment in K–3 was 24 pupils or less in the prior year, maintain, at that school site, an average class enrollment in K–3 of not more than 24 pupils.
· Agree to a collectively bargained alternative to the statutory K–3 GSA requirements.

If an independent auditor finds that a school district did not meet one of the conditions, the CDE must retroactively remove the K–3 GSA from the district’s funding. The EC Section 42238.02(d)(3)(E) does not allow the SBE to waive the adjustment.
These two statutes operate independently. It is possible that a district could comply with the ostensibly more restrictive conditions for the K–3 GSA and be out of compliance with the K–3 class size penalty statutes for several reasons. For instance, the district could have negotiated an alternative to the K–3 GSA class size average that exceeds the class size penalty levels. Similarly, districts could be meeting the conditions for the K-3 GSA by making progress towards achieving an average class size of 24 at a school site, but still exceed the levels that trigger a class size penalty.
In September 2014, the SBE adopted Policy #14-01, which requires districts to provide certain types of information with their waiver requests commencing with fiscal year 2014–15. 

Districts’ Requests
The districts listed on Attachment 1 are requesting, under the authority of EC Section 41382, that the SBE waive subdivisions (a) through (e) of EC Section 41378 and/or subdivisions (a), (c), and (d) of EC Section 41376, which provide a penalty when a school district exceeds certain class size averages. The district’s waivers included the information required by the SBE’s Policy #14-01. 
The Orange Unified School District’s (USD) districtwide class average for grades one through three was 28.4, which is below the required 30 and is consistent with the district’s Local Control and Accountability Plan (LCAP). However, according to the district, Nohl Canyon Elementary had a first grade classroom over the maximum level by one student. This resulted in a penalty of $399,476 in 2014–15. In order to avoid disruption to the student’s education the district did not move the student to another classroom. The Orange USD is requesting a waiver for 2014–15; the district will return to the statutory levels in 2015–16.
The South Whittier Elementary School District (ESD), consistent with the district’s LCAP, was able to move towards reducing class sizes with the additional $3.5 million LCFF funding provided in 2014–15. According to the district, even with the additional LCFF gap funding in 2015–16, because of the district’s deficit issues since 2009, which included an appointed Fiscal Advisor, negative cash balances, salary reductions and layoffs, and loss of funding due to declining enrollment of 23 percent, it will take several years to hire enough teachers to reduce class sizes within the statutory limits. If the waiver is not approved the district will incur a penalty of $73,252 for 2014–15 and according to the district, an estimated penalty of $107,000 for 2015–16. The South Whittier ESD is requesting a waiver for 2014–15 and 2015–16; the district anticipates returning to the statutory level in 2016–17.
The districts state that without the waiver, the core reading and math programs will be compromised by the fiscal penalties incurred. The actual and/or estimated annual penalty, should the districts increase the class size average without a waiver, is provided on Attachment 1.

The CDE recommends that the class size penalties for kindergarten and/or grades one through three be waived, for the recommended period shown on Attachment 1, provided the overall average and individual class size average is not greater than the CDE recommended level shown on Attachment 1. Should these districts exceed this condition, the class size penalty will be applied per statute. 
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


Before the September 2009 board meeting, no waivers had been submitted since 1999. Due to the state budget crisis and resulting significant reduction in funding, the SBE began receiving a large number of waiver requests beginning in 2009. As a result, the SBE has approved all class size penalty waiver requests through fiscal year 2013–14. Under LCFF, most districts funding levels will increase over the next several years. However, due to certain factors some districts will not see increases for several years. For that reason, in September 2014, the SBE adopted a policy for the type of information districts should provide when submitting a class size penalty waiver for fiscal years beginning with 2014–15. The policy is available at http://www.cde.ca.gov/re/lr/wr/waiverpolicies.asp, under Class Size Penalties for Grades Kindergarten and Grades One through Three.
	FISCAL ANALYSIS (AS APPROPRIATE)


See Attachment 1 for actual/estimated penalty amounts should the waiver requests be denied. 
	ATTACHMENT(S)


Attachment 1:   Summary Table (1 page)
Attachment 2:   Orange Unified School District Specific Waiver Request 21-4-2015 
    (3 pages). (Original waiver request is signed and on file in the Waiver Office.)
Attachment 3:   South Whittier Elementary School District Specific Waiver Request    25-4-2015 (4 pages). (Original waiver request is signed and on file in the Waiver Office.)
Summary Table
For Kindergarten: Overall average of 31 with no class larger than 33, pursuant to Education Code (EC) Section 41378. 

For Grades 1–3: Overall average of 30 with no class larger than 32, pursuant to EC Section 41376.

	Waiver Number
	District/County and District Code
	Period of Request
	District’s Request
	CDE Recommended (New Maximum)
	Local Board Approval Date
	Bargaining Unit, Representative Consulted, Date, and Position
	Potential Annual Penalty Without Waiver
	Previous Waivers

	21-4-2015
	Orange Unified School District

30-66621
	Requested:

July 1, 2014 
to 
June 30, 2015
Recommended: July 1, 2014 
to 
June 29, 2015
	For 1–3: Overall average 30; no class size larger than 33
	For 1–3: Overall average 30; no class size larger than 33
	4/16/15
	Orange Unified Education Association, 
Roger Urroz Executive Director 
4/21/15
Neutral
	$399,476
FY 2014–15
	Yes:
FY 2012–13

FY 2013–14

	
	
	
	
	
	
	
	
	

	25-4-2015
	South Whittier Elementary School District

19-65037
	Requested:

July 1, 2014 
to 
June 29, 2016
Recommended: July 1, 2014 
to 
June 29, 2016
	FY 2014–15:
1–3: Overall average 31; no class size larger than 34
FY 2015–16:

1–3 Overall average 30; no class size larger than 33 
	FY 2014–15:

1–3: Overall average 31; no class size larger than 34

FY 2015–16:
1–3 Overall average 30; no class size larger than 33
	4/28/15
	South Whittier Teachers Association, 
Audrey Radley President

4/21/15
Support
	$73,252
Each Year
	Yes:
FY 2011–12
FY 2012–13

FY 2013–14
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WAIVER SUBMISSION - Specific

CD Code: 3066621
Waiver Number: 21-4-2015

Active Year: 2015
Date In: 4/27/2015 8:46:37 PM
Local Education Agency: Orange Unified School District 
Address: 1401 North Handy St.
Orange, CA 92867  

Start: 7/1/2014
End: 6/30/2015
Waiver Renewal: Y
Previous Waiver Number: 92-2-2012-W-28 
        Previous SBE Approval Date: 5/10/2012
Waiver Topic: Class Size Penalties 
Ed Code Title: Over Limit on Grades 1-3 

Ed Code Section: portions of 41376 (a) (c) and (d)
Ed Code Authority: 41382
Ed Code or CCR to Waive: EC 41376 (a)(c) and (d) The Superintendent of Public Instruction, in computing apportionments and allowances from the State School Fund for the second principal apportionment, shall determine the following for the regular day classes of the elementary schools maintained by each school district: [(a) For grades 1 to 3, inclusive, he shall determine] the number of classes, the number of pupils enrolled in each class, the total enrollment in all [such classes, the average number of pupils enrolled per class, and the total of the numbers of pupils which are in excess of thirty (30) in each class. For those districts which do not have any classes with an enrollment in excess of 32 and whose average size for all the classes is 30.0 or ess, there shall be no excess declared. For those districts which have one or more classes in excess of an enrollment of 32 or whose average size for all the classes is more than 30, the excess shall be the total of the number of pupils which are in excess of 30 in each class having an enrollment of more than 30.] (b) For grades 4 to 8, inclusive, he shall determine the total number of pupils enrolled, the number of full-time equivalent classroom teachers, and the average number of pupils per each full-time equivalent classroom teacher. He shall also determine the excess if any, of pupils enrolled in such grades in the following manner: (1) Determine the number of pupils by which the average number of pupils per each full-time equivalent classroom teacher for the current fiscal year exceeds the greater of the average number of pupils per each full-time equivalent classroom teacher in all the appropriate districts of the state, as determined by the Superintendent of Public Instruction, for October 30, 1964, or the average number of pupils per each full-time equivalent classroom teacher which existed in the district on either October 30, 1964 or March 30, 1964, as selected by the governing board. (2) Multiply the number determined in (1) above by the number of full-time equivalent classroom teachers of the current fiscal year. (3) Reduce the number determined in (2) above by the remainder which results from dividing such number by the average number of pupils per each full-time equivalent teacher for October 30, 1964, as determined by the Superintendent of Public Instruction in (1) above. [(c) He shall compute the product obtained by multiplying the excess number of pupils, if any, under the provisions of subdivision (a) of this section by ninety-seven hundredths (0.97), and shall multiply the product so obtained by the ratio of statewide change in average daily attendance to district change in average daily attendance. Change in average daily attendance shall be determined by dividing average daily attendance in grades 1, 2 and 3 reported for purposes of the first principal apportionment of the current year by that reported for purposes of the first principal apportionment of the preceding year. (d) If the school district reports that it has maintained, during the current fiscal year, any classes in which there were enrolled pupils in excess of thirty (30) per class pursuant to subdivision (a) of this section, and there is no excess number of pupils computed pursuant to subdivision (b) of this section, he shall decrease the average daily attendance reported under the provisions of Section 41601 by the product determined under subdivision (c) of this section.]

The principal of any elementary school maintaining kindergarten classes or regular day classes in grades 1 to 3, inclusive, may recommend to the governing board of the school district, or the governing board may adopt a resolution determining, that an exemption should be granted from any of the provisions of Section 41376, 41378, or 41379 with respect to such classes on the basis that such provisions prevent the school and school district from developing more effective educational programs to improve instruction in reading and mathematics for pupils in the specified classes. Upon approval of such recommendation, or the adoption of such resolution, the governing board shall make application to the State Board of Education on behalf of the school for an exemption for such classes from the specified provisions. The State Board of Education shall grant the application if it finds that the specified provisions of Section 41376, 41378, or 41379 prevent the school from developing more effective educational programs to improve instruction in reading and mathematics for pupils in the specified classes and shall, upon granting the application, exempt the school district from the penalty provision of such sections.

Outcome Rationale: Orange Unified School District closely monitors class sizes to maintain classes within the limits prescribed by Education Code.  As of the Second Principal Apportionment, the district wide enrollment average for Grades 1-3 is 28.40, which is below the state required average of 30 students and consistent with the district’s Local Control and Accountability Plan (LCAP).   However, during the 7 month monitoring period, one first grade classroom at Nohl Canyon Elementary had an average of 33 students, one student over the Education Code individual class size maximum of 32 for that grade level.  Moving the student in the middle of the year would disrupt the student’s instruction in all core subjects, including reading and mathematics, as well as interrupt the student’s continuity of a stable classroom environment.  The class has been kept at 33 for the entire year.  A waiver is being requested for Fiscal Year 2014-15 with a new individual class size maximum of 33 maintaining the statutory district wide average of 30 or less for Grades 1-3.  The District will return to the statutory level in 2015-16.

If the class size penalty was assessed by the California Department of Education, the loss of funding of approximately $399,476 will have an impact on the district’s ability to develop more effective educational programs to improve instruction in reading and mathematics for pupils in those grade levels.

Yes. A principal may recommend to the governing board or the governing board of the school district may adopt a resolution determining that an exemption should be granted from any of the provisions of Section 41376 and 41378, with respect to such core classes on the basis that such provisions prevent the school and school district from developing more effective education programs to improve instruction in reading and mathematics. (Required see EC 41382) 

A potential penalty of $399,476 could be incurred by the district without this waiver.
Student Population: 29688
City Type: Urban
Local Board Approval Date: 4/16/2015
Audit Penalty YN: N


Categorical Program Monitoring: N
Submitted by: Mr. Joe Sorrera
Position: Assistant Superintendent, Business Services
E-mail: joes@orangeusd.org 
Telephone: 714-628-4479  

Fax: 714-628-4046
Bargaining Unit Date: 04/21/2015

Name: California School Employees Association

Representative: Denesa Moore

Title: Labor Relations Representative

Position: Neutral

Comments: 

Bargaining Unit Date: 04/21/2015

Name: Orange Unified Education Association

Representative: Roger Urroz

Title: Executive Director

Position: Neutral

California Department of Education 

WAIVER SUBMISSION - Specific
CD Code: 1965037
Waiver Number: 25-4-2015

Active Year: 2015
Date In: 4/30/2015 3:07:36 PM
Local Education Agency: South Whittier Elementary School District 
Address: 11200 Telechron Ave.
Whittier, CA 90605  
Start: 7/1/2014
 End: 6/29/2016
Waiver Renewal: Y
Previous Waiver Number: 41-4-2013 
     Previous SBE Approval Date: 7/11/2013
Waiver Topic: Class Size Penalties 
Ed Code Title: Over Limit on Grades 1-3 

Ed Code Section: portions of 41376 (a) (c) and (d)
Ed Code Authority: 41382
Ed Code or CCR to Waive: EC 41376 (a)(c) and (d) The Superintendent of Public Instruction, in computing apportionments and allowances from the State School Fund for the second principal apportionment, shall determine the following for the regular day classes of the elementary schools maintained by each school district: (a) For grades 1 to 3, inclusive, he shall determine the number of classes, the number of pupils enrolled in each class, the total enrollment in all such classes, the average number of pupils enrolled per class, and the total of the numbers of pupils which are in excess of thirty (30) in each class. For those districts which do not have any classes with an enrollment in excess of 32 and whose average size for all the classes is 30.0 or less, there shall be no excess declared. For those districts which have one or more classes in excess of an enrollment of 32 or whose average size for all the classes is more than 30, the excess shall be the total of the number of pupils which are in excess of 30 in each class having an enrollment of more than 30. (b) For grades 4 to 8, inclusive, he shall determine the total number of pupils enrolled, the number of full-time equivalent classroom teachers, and the average number of pupils per each full-time equivalent classroom teacher. He shall also determine the excess if any, of pupils enrolled in such grades in the following manner: (1) Determine the number of pupils by which the average number of pupils per each full-time equivalent classroom teacher for the current fiscal year exceeds the greater of the average number of pupils per each full-time equivalent classroom teacher in all the appropriate districts of the state, as determined by the Superintendent of Public Instruction, for October 30, 1964, or the average number of pupils per each full-time equivalent classroom teacher which existed in the district on either October 30, 1964 or March 30, 1964, as selected by the governing board. (2) Multiply the number determined in (1) above by the number of full-time equivalent classroom teachers of the current fiscal year. (3) Reduce the number determined in (2) above by the remainder which results from dividing such number by the average number of pupils per each full-time equivalent teacher for October 30, 1964, as determined by the Superintendent of Public Instruction in (1) above. (c) He shall compute the product obtained by multiplying the excess number of pupils, if any, under the provisions of subdivision (a) of this section by ninety-seven hundredths (0.97), and shall multiply the product so obtained by the ratio of statewide change in average daily attendance to district change in average daily attendance. Change in average daily attendance shall be determined by dividing average daily attendance in grades 1, 2 and 3 reported for purposes of the first principal apportionment of the current year by that reported for purposes of the first principal apportionment of the preceding year. (d) If the school district reports that it has maintained, during the current fiscal year, any classes in which there were enrolled pupils in excess of thirty (30) per class pursuant to subdivision (a) of this section, and there is no excess number of pupils computed pursuant to subdivision (b) of this section, he shall decrease the average daily attendance reported under the provisions of Section 41601 by the product determined under subdivision (c) of this section.
Outcome Rationale: 

Fiscal Distress

The South Whittier School District (District) has been managing a precarious budget situation for the last several years.  Starting in April of 2009, the District was unable to meet its financial obligations and required the involvement of the Los Angeles County Office of Education (LACOE).  In that year, the LACOE appointed a Fiscal Advisor with stay or rescind authority to the District and at the Second Interim reporting period, the District had a negative certification. The District had a negative cash balance and was unable to maintain the state-required reserves in that year and the projected two subsequent fiscal years. On June 30, 2009, in response to the District’s fiscal distress, across-the-board reductions were made in salaries and benefits for all District employees in the amount of approximately $4,131,280 including:

1.
Reductions to all salary schedules by 9%.

2.
A cap on the District’s health and welfare benefits premiums contribution for certificated bargaining unit members.

3.
Suspending step requirements and column adjustments.

Additionally, large numbers of both certificated and classified personnel were laid off. A total of nearly $7 million in cuts were made in 2009-10 just to allow the District to meet the payroll obligations to its employees.

The District has had a structural deficit problem in most budgets since 2009, which simply put means that the District’s expenditures exceed its revenues.  Due to extensive budget reductions, including increasing class size, the District has been able to be certified as Positive the last four years.  This fiscal solvency may be in jeopardy for several reasons. 

If the District is not successful in obtaining waivers to increase class size in grades 

K-3 without penalty (approximately $107,000), the District would be forced to hire 8 additional teachers.  This would increase the expenditures of the District by over $680,000 without a change in revenues and cause the District to significantly increase deficit spending.  If this happens, the District’s certification status could be downgraded.  The District has developed staffing plans for the 2014-15 school year based on the higher class size as requested in the waiver requests.

The Local Control Funding Formula (LCFF) is effectively being utilized to decrease the class sizes year over year, however it is still cost prohibitive to reduce all class sizes below the limits set by Education Code 41376 and 41378 in 2014-2015 and 2015-2016 fiscal years. 

LCFF is also being utilized to pay for increased costs associated with health and welfare benefits, the expiration of current flexibility in the number of instructional days and the minimum spending requirements of Routine Restricted Maintenance which will add additional strain on district finances.  

Declining Enrollment

The District’s enrollment has been declining steadily for many years. From 4,111 students in 2007-08 to 3,153 students in 2014-15, over a 23% decline in only seven years, a loss of today’s LCFF approximating $7.3 million. This loss of revenue in each year of enrollment decline has placed continuous pressure on the District to reduce expenditures.  

Since the implementation of the LCFF the district has increased the number of teachers even with declining enrollment which is consistent with the school district’s goals and actions in its Local Control and Accountability Plan (LCAP). This plan has led to the meeting of requirements of the grades four through eight class size average and moving closer towards the statute for kindergarten and grades one through three (K–3).  

In accordance with the district’s LCAP the district is addressing the educational needs of pupils to mitigate potential consequences of increased class sizes. The district is continuing to attract and retain high quality teaching staff, expanding our physical education, music & art program and the use of  programs such as Go Math!, Learning Dynamics & Synced Solutions as tools for the successful implementation of Common Core State Standards and the district will continue to monitor and reduce its class sizes and anticipates returning to the statutory class size levels on or before the state funds the district at the full LCFF target levels. 

Overall Impact

The District continues to maintain its commitment to effective educational programs and to District staff during these difficult fiscal years and to move closer towards meeting the statute of Education Code 41376 and 41378. However, without a waiver of class size penalty, the District will either be required to hire additional staff or pay a heavy penalty for exceeding the class size maximums in the 2014-2015 and 2015-2016 fiscal years.  The District’s ability to maintain quality instruction and required program offerings in all core subjects, including reading and mathematics, will be seriously compromised by the additional cost or financial penalties that the District would incur without the requested waiver.  Therefore, the South Whittier School District is requesting a waiver of class size penalties that will allow the district to raise the district wide average class size for grades 1-3 to 31 students with no grades 1-3 class exceeding 34 students from July 1, 2014 to June 30, 2015 and with no grades 1-3 class exceeding 33 students from July 1, 2015 to June 29, 2016.

Yes. A principal may recommend to the governing board or the governing board of the school district may adopt a resolution determining that an exemption should be granted from any of the provisions of Section 41376 and 41378, with respect to such core classes on the basis that such provisions prevent the school and school district from developing more effective education programs to improve instruction in reading and mathematics. (Required see EC 41382) 
A potential penalty of $107,000 could be incurred by the district without this waiver.
Student Population: 3153
City Type: Urban
Local Board Approval Date: 4/28/2015
Audit Penalty YN: N


Categorical Program Monitoring: N
Submitted by: Mr. Mark Keriakous
Position: Associate Superintendent, Business Services
E-mail: mkeriakous@swhittier.k12.ca.us 
Telephone: 562-944-6231 x2031  

Fax: 
Bargaining Unit Date: 04/21/2015

Name: South Whittier Teachers Association

Representative: Audrey Radley

Title: President

Position: Support

Comments: 
Revised:  8/13/2015 11:20 AM
Revised:   8/13/2015 11:20 AM

