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CALIFORNIA STATE BOARD OF EDUCATION
January 2016 AGENDA
 FORMCHECKBOX 
 General Waiver

	SUBJECT

Request by Santa Monica-Malibu Unified School District to waive portions of California Education Code Section 17517, relating to the term of a joint occupancy lease entered into by a school district.
Waiver Number: 8-9-2015

	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent




	SUMMARY OF THE ISSUES


The Santa Monica-Malibu Unified School District (USD) is requesting a waiver of Education Code (EC) Section 17517, which will allow the district to extend a current joint occupancy lease beyond the statutory limit of 66 years. 
Authority for Waiver: Education Code (EC) Section 33050

	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial
The California Department of Education recommends approval. 
	SUMMARY OF KEY ISSUES


Under the provisions of EC sections 33050 through 33053, the district is requesting that the EC relating to the term of joint occupancy leases be waived. 
The Santa Monica-Malibu USD is requesting the requirement that joint occupancy lease agreements shall not exceed 66 years be waived. On May 14, 1984, the Santa Monica-Malibu USD entered into a joint occupancy lease agreement with City Developers, Inc. City Developers, Inc. leased land owned by the district with the expiration date of the lease set for June 30, 2051. Since that date, City Developers, Inc. has transferred the lease to PCA I, L.P. (lessee) who currently operates a Doubletree Hotel and a separate office building on the land. 
The lessee has approached the district to extend the lease for an additional 31.5 years, through December 31, 2082. In exchange, the lessee will expend approximately $10,000,000 to renovate and upgrade the hotel and modify the current rent structure allowing the district to participate in the gross revenues of the hotel and office building increasing the amount payable to the district. Additionally, the lessee will provide the district adjacent property where a parking facility will be constructed for exclusive use by high school staff.
Demographic Information: Santa Monica-Malibu USD has a student population of 11,565 and is located in an urban area in Los Angeles County. 
Because this is a general waiver, if the SBE decides to deny the waiver, it must cite one of the seven reasons in EC 33051(a), available at
http://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=EDC&sectionNum=33051.
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The State Board of Education has not approved any previous waivers regarding the term of joint occupancy leases.
	FISCAL ANALYSIS (AS APPROPRIATE)


The modification of the joint occupancy lease agreement will provide the district with additional revenue that will directly supplement the district’s general fund. 
	ATTACHMENT(S)


Attachment 1: Summary Table (1 page)
Attachment 2: Santa Monica-Malibu USD General Waiver Request 8-9-2015 (4 pages). (Original waiver request is signed and on file in the Waiver Office.)

Information from District Requesting a Waiver of the Term of Joint Occupancy Lease Agreements
	Waiver Number
	School District
	Property
	Period of Request
	Local Board Approval Date
	Public Hearing Date
	Bargaining Unit, Representatives Consulted, Date, and Position
	Advisory Committee Consulted


	8-9-2015
	Santa Monica-Malibu Unified
	Joint Occupancy located at 4th and Olympic
	Requested: 

January 11, 2016

to

January 10, 2018

Recommended:
January 11, 2016

to

January 10, 2018
	September 17, 2015
	September 17, 2015

Public Hearing Advertised: 
Posted on District website, at District office at 1651 16th Street, Santa Monica, CA
	Santa Monica-Malibu Classroom Teachers Association

September 4, 2015

Sarah Braff, President

Support
Service Employees International Union

September 4, 2015

Michael Haberberger

Project Director

Support

	Financial Oversight Committee

September 15, 2015

No objections


Created by California Department of Education

October 14, 2015
California Department of Education

WAIVER SUBMISSION - General
CD Code: 1964980
Waiver Number: 8-9-2015

Active Year: 2015
Date In: 9/25/2015 3:31:37 PM
Local Education Agency: Santa Monica-Malibu Unified School District 
Address: 1651 16th St.
Santa Monica, CA 90404
Start: 1/11/2016

End: 1/10/2018
Waiver Renewal: N
Previous Waiver Number: 
    
Previous SBE Approval Date: 
Waiver Topic: Sale or Lease of Surplus Property 
Ed Code Title: Lease of Surplus Property 

Ed Code Section: 17517
Ed Code Authority: 33050
Ed Code or CCR to Waive: See Attached
Outcome Rationale: See Attached

Student Population: 11565
City Type: Urban
Public Hearing Date: 9/17/2015
Public Hearing Advertised: District website: www.smmusd.org; District Bulletin Board on 1651 16th St., Santa Monica CA 90404
Local Board Approval Date: 9/17/2015
Community Council Reviewed By: Financial Oversight Committee
Community Council Reviewed Date: 9/15/2015
Community Council Objection: N
Community Council Objection Explanation: 
Audit Penalty YN: N
Categorical Program Monitoring: N
Submitted by: Ms. Janece Maez
Position: Associate Superintendent/Chief Financial Officer
E-mail: jmaez@smmusd.org 
Telephone: 310-450-8338 x70268
Fax: 310-581-6720
Bargaining Unit Date: 09/04/2015

Name: Santa Monica-Malibu Classroom Teachers Association

Representative: Sarah Braff

Title: President

Position: Support

Comments: 
Bargaining Unit Date: 09/04/2015

Name: Service Employees International Union

Representative: Michael Haberberger

Title: Project Director

Position: Support

Comments: 

Attachment

Education Code or California Code of Regulations (CCR) Section to be Waived 
[The term of any lease or agreement entered into by a school district pursuant to this article shall not exceed 66 years.]

Describe briefly the circumstances that brought about the request and why the waiver is necessary to achieve improved student performance and/or streamline or facilitate local agency operations.
On May 14, 1984, the Santa Monica-Malibu Unified School District (the “District”) entered into a joint occupancy lease (the “Lease”) with City Developers, Inc. (“Developer”), whereby Developer ground leased certain land owned by the District (the “Land”).  California Education Code § 17517 provides that the term of a joint occupancy lease shall not exceed 66 years; therefore, in accordance with said § 17517, the expiration date for the Lease was set as June 30, 2051.
 

Developer subsequently assigned its interest under the Lease and its successor constructed a hotel and office building on the Land.  The hotel and office building, together with the leasehold interest in the Land created pursuant to the Lease, were subsequently further transferred and assigned and are currently owned and held by PCA I, L.P. (“Lessee”).  Lessee currently operates a DoubleTree Hotel and a separate office building on the Land.

Lessee has approached the District with a proposal whereby Lessee would expend $10,000,000 or more to renovate the hotel and upgrade the hotel flag from a DoubleTree to a Hilton brand or better.  In connection with these improvements, Lessee has also proposed a modified rent structure that would allow the District to participate in the gross revenues of the hotel and office building and significantly increase the amount payable to the District pursuant to the Lease.  As part of the new rental structure, the District would also receive a percentage of profits derived by Lessee in excess of a minimum return from any future sale of the hotel and/or office building.

Lessee also owns certain real property (the “Adjacent Property”) immediately adjacent to the Land.  Lessee has offered to convey the Adjacent Property to the District if (i) Lessee is able to secure the governmental entitlements required to expand the existing hotel onto such Adjacent Property and (ii) the District will agree to immediately ground lease the Adjacent Property to Lessee pursuant to the terms of the modified Lease.  If the conditions in the preceding sentence are satisfied and the Adjacent Property is conveyed to the District, Lessee has also agreed to construct parking on such Adjacent Property for the adjacent high school; these parking facilities would provide much-needed parking for the District on land that it does not currently own or possess.

Lessor would have no obligation to advance funds to pay for either the parking or the Adjacent Property conveyed to Lessor but would offer a rent credit against the percentage rent payable from the portion of the hotel located on the Adjacent Property to compensate Lessee therefor.  Fee title to the Adjacent Property would vest in the District immediately, although the hotel improvements and parking facility would be owned by Lessee until the expiration or earlier termination of the Lease.  According to the District’s projections, the rent credit described above would expire in less than 20 years, resulting in a very significant increase in total rental to the District pursuant to the Lease.  Note that this increase is above the already significant improvement in revenue to the District resulting from the hotel upgrade and Lease modification.

Finally, Lessee is also prepared to unionize the hotel as part of the overall transaction described above.  Since the original Lease was executed, the District Board has adopted a policy implementing labor peace at the hotel.  Labor peace will ensure that the District’s significant financial interest in this project will be protected from the risk of labor disputes.  For the past two decades, employees of the hotel and citizens within the District have attempted to unionize the hotel and protested and picketed at the hotel.  Compliance with our labor peace policy will ensure that these types of disruptions do not occur in the future.

In order to justify (i) the significant investment required to be made by Lessee to upgrade to the hotel, (ii) the contribution of the Adjacent Property to the District, (iii) Lessee’s construction of parking facilities for the exclusive use of the District, and (iv) the cost of unionizing the hotel, Lessee requires an extension to the Lease term.  To realize the significant benefits noted above, the District is prepared to agree to a 31½ year extension to the Lease term extending the expiration date from June 30, 2051 to December 31, 2082.

In addition to the significant additional rental and other funds generated from the proposed modifications to the Lease described above, please note that the District’s existing Land will be materially improved as a result of the proposed transaction.  In accordance with the terms of the Lease, the improvements made by Lessee (including improvements to the Adjacent Property) would vest with the District upon expiration of the Lease term.

As a condition to entering into the Lease modifications described above, the District must secure a waiver of the 66-year term limitation set forth in California Education Code § 17517.  The District’s Board has approved the proposed modifications to the Lease described above and this application requesting a waiver of Education Code § 17517 at a noticed public hearing held on September 17, 2015.  Prior to such Board approval, the District consulted with its bargaining units in the development of this waiver request without objection and also received approval of the aforesaid Lease modifications (including the extension to the Lease term) and this application from the Financial Oversight Committee, a citizen oversight committee established by the District.

The District is now seeking approval from the State Board of Education to waive California Education Code § 17517 so that it may amend and modify the Lease as generally described above.  As mentioned, a waiver of § 17517 is appropriate in this case, because it will provide additional and much-needed revenue to the District that will directly supplement the District’s General Fund (and thereby directly inure to the benefit of the students), it will significantly enhance the value of the District’s Land, it will achieve the District’s stated objective of unionizing the hotel, and it may provide the District with additional real property and much-needed parking facilities free of charge. 

� Although the Lease was executed on May 14, 1984, the term of the Lease did not commence immediately but rather commenced on July 1, 1985.


� Note also that the District would acquire the improvements to the Land, and realize the value thereof, sooner than the expiration of the Lease term if Lessee defaults under the Lease and the Lease is terminated in accordance with the terms thereof. 
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