Sale or Lease of Surplus Property
Page 3 of 3

	California Department of Education

Executive Office

SBE-005 General (REV. 08/2014)
	ITEM #W-07       

	[image: image1.png]





CALIFORNIA STATE BOARD OF EDUCATION
MAY 2016 AGENDA
 FORMCHECKBOX 
 General Waiver

	SUBJECT

Request by two school districts to waive California Education Code sections specific to statutory provisions for the sale or lease of surplus property. 

Waiver Numbers: Conejo Valley Unified School District, 24-2-2016

                             Santa Barbara Unified School District 17-2-2016


	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent




	SUMMARY OF THE ISSUES


The Conejo Valley Unified School District (USD) is requesting a waiver of California Education Code (EC) sections 17473 and 17474, and portions of EC sections 17455, 17466, 17468, 17469, 17470, 17472, and 17475, which will allow the district to sell one piece of property using a broker and a “request for proposal” process, maximizing the proceeds from the sale. 

The Santa Barbara Unified School District (USD) is requesting a waiver of EC sections 17468, 17470, 17473, and 17474, and portions of EC sections 17455, 17466, 17469, 17472, 17475, 17476, and 17478, which will allow the district to lease one piece of property using a “request for proposal” process, maximizing the proceeds from the lease. 

Authority for Waiver: Education Code (EC) Section 33050

	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial
The California Department of Education recommends approval with the following conditions: that the proposals the Conejo Valley USD and Santa Barbara USD governing boards determine to be most desirable shall be selected within 30 to 60 days of the public meeting when the proposals are received, and the reasons for those determinations shall be discussed in public session and included in the minutes of the meeting. 
	SUMMARY OF KEY ISSUES


Under provisions of EC sections 33050 through 33053, the district is requesting that specific portions of the EC relating to the sale or lease of surplus property be waived. 

The Conejo Valley USD is requesting the requirement of sealed proposals and the oral bidding process be waived allowing the district to market the property based on the brokerage process, selling at the highest possible value on the most advantageous terms for the district.

The Conejo Valley USD is requesting to sell one piece of real property located at the northwest of the intersection of Conejo Center Drive and Lawrence Drive in Newbury Park. The district wishes to sell the 10.7 acre vacant site. The deed to the property was transferred to the district from the City of Thousand Oaks in the fall of 2000. The intent of the transfer was to provide a site to relocate and construct the district maintenance facility. The district has located an existing industrial building that would better support the relocation of the maintenance facility without the need for new construction. The district states that three previous attempts have been made to sell the property but have failed.

The Santa Barbara USD is requesting the requirement of sealed proposals and the oral bidding process be waived allowing the district to negotiate a conventional lease with a highly qualified lessee who was selected by a “request for proposal” process, thereby maximizing revenues.

The Santa Barbara USD is requesting to lease one piece of real property known as the “Tatum site”. The district acquired approximately 23 acres of undeveloped land in 1965. The district board has determined that the property is not needed for school purposes and has been rezoned which will allow the site to be used for a senior housing development. 

In 2004, the district sought and obtained a State Board of Education waiver for this property, known as the “Tatum site”, for the development of workforce housing (Waiver Number 7-11-2004, Santa Barbara High School District). This project never came to fruition because of economic and other issues. The district has been seeking other opportunities since. 

Demographic Information
Conejo Valley USD has a student population of 19,727 and is located in a suburban area of Ventura County. 

Santa Barbara Unified School District has a student population of 14,150 and is located in a suburban area of Santa Barbara County. 
Because this is a general waiver, if the SBE decides to deny the waiver, it must cite one of the seven reasons in EC 33051(a), available at

http://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=EDC&sectionNum=33051.
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The State Board of Education has approved all previous waivers regarding the bidding process and the sale or lease of surplus property. The district is requesting to waive the same or similar provisions for the sale or lease of surplus property. 
	FISCAL ANALYSIS (AS APPROPRIATE)


The flexibility in property disposition requested herein will allow the Conejo Valley USD and Santa Barbara USD to maximize revenue. The applicant districts will financially benefit from the sale or lease of the properties. 
	ATTACHMENT(S)


Attachment 1: Summary Table (1 page)

Attachment 2: Conejo Valley USD General Waiver Request 24-2-2016 (5 pages).


(Original waiver request is signed and on file in the Waiver Office.)

Attachment 3: Santa Barbara USD General Waiver Request 17-2-2016 (7 pages). (Original waiver request is signed and on file in the Waiver Office.)

Information from District Requesting Waiver of Sale or Lease of Surplus Property
	Waiver Number
	School District
	Property
	Period of Request
	Local Board Approval Date
	Public Hearing Date
	Bargaining Unit, Representatives Consulted, Date, and Position
	Advisory Committee Consulted


	24-2-2016
	Conejo Valley Unified
	2498 Conejo Center Drive, Newbury Park, CA
	Requested:
March 1, 2016 
to
March 1, 2018
Recommended:

March 1, 2016
to 

February 28, 2018
	February 16, 2016
	February 16, 2016

Public Hearing Advertised:
Newspaper, District’s Website, posted at District office, and at other sites where Board agenda is regularly posted
	Conejo Valley Pupil Personnel Association
Susan Kunz
President
February 2, 2016
Neutral
California School Employees Association, Conejo Chapter 260

Matt Waldman

President

February 1, 2016

Neutral

Unified Association of Conejo Teachers

Colleen Briner-Schmidt

President

February 2, 2016

Neutral
	Budget Committee, February 3, 2016
No objections

	17-2-2016
	Santa Barbara

Unified
	Tatum Site
	Requested:

May 13, 2016 

to

May 13, 2018

Recommended:
May 13, 2016

to

May 12, 2018
	March 24, 2015
	March 24, 2015

Public Hearing Advertised: 
Posted at the district office, and on the District’s Website.


	California School Employees Association,

Paul Rooney

President
March 19, 2015
Support
Santa Barbara Teachers Association, 

John Houchin

President

March 19, 2015

Support
	Measure Q Citizens’ Bond Oversight Committee
March 7, 2016

No objections
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California Department of Education

WAIVER SUBMISSION - General
CD Code: 5673759
Waiver Number: 24-2-2016

Active Year: 2016
Date In: 2/24/2016 1:07:07 PM
Local Education Agency: Conejo Valley Unified School District 
Address: 1400 East Janss Rd.
Thousand Oaks, CA 91362
Start: 3/1/2016

End: 3/1/2018
Waiver Renewal: N
Previous Waiver Number: 
    
Previous SBE Approval Date: 
Waiver Topic: Sale or Lease of Surplus Property 
Ed Code Title: Sale of Surplus Property 

Ed Code Section: Ed Code Waiver 17472 / 17473 / 17474 & portions of 17455, 17466, 17468, 17469, 17470 and 17475
Ed Code Authority: 33050
Ed Code or CCR to Waive: The Conejo Valley Unified School District desires to waive the following sections and portions of the Education Code lined out below:
17455. The governing board of any school district may sell any real property belonging to the school district or may lease for a term not exceeding 99 years, any real property, together with any personal property located thereon, belonging to the school district which is not or will not be needed by the district for school classroom buildings at the time of delivery of title or possession. The sale or lease may be made without first taking a vote of the electors of the district, [and shall be made in the manner provided by this article.]
Rationale: The District requests the stricken language be waived because the District is asking for several provisions of the law relating to surplus property be waived.  The Conejo Valley Unified School District requests the specified Education Code sections be waived in order to allow the District to maximize the return on the sale or lease of one of its sites in a manner that best serves our schools and community. The District would like to offer the property for sale or lease through Requests for Proposals followed by further negotiations using the services of a broker who will advertise and solicit proposals from potential buyers.  The article referenced by Education Code Section 17455 consists of sections 17455 through 17484, which contain provisions regarding the sale or lease of real property that are inconsistent with the manner in which the District hopes to market the property.

The District will work closely with consultants to ensure that the process by which the property is sold or leased is fair, open, and competitive. The process the District will use will be designed to get the best result for the District, the schools, and the community.

17466. Before ordering the sale or lease of any property the governing board, in a regular open meeting, by a two-thirds votes of all its members, shall adopt a resolution, declaring its intention to sell or lease the property, as the case may be. The resolution shall describe the property proposed to be sold or leased in such manner as to identify it [and shall specify the minimum price or rental and the terms upon which it will be sold or leased] and the commission, or rate thereof, if any, which the board will pay to a licensed real estate broker [out of the minimum price or rental.  The resolution shall fix a time not less than three weeks thereafter for a public meeting of the governing board to be held at its regular place of meeting, at which sealed proposals to purchase or lease will be received and considered.]
Rationale: The language to be waived provides for a minimum price or rental and requires sealed proposals to purchase or lease the property. The District requests that the process of sealed proposals and oral bids be waived, allowing the District to negotiate the sale of the property with an interested purchaser through a more direct process. The requirement restricts the District’s flexibility in negotiating price, payments, and other terms that may yield greater economic and other benefits to the District than a sealed bid process.  Once an interested party is confirmed, the District’s governing board will consider approval of the sale at an open session of a regularly scheduled board meeting.
17468.  If, in the discretion of the board, it is advisable to offer to pay a commission to a licensed real estate broker who is instrumental in obtaining any proposal, the commission shall be specified in the resolution.  No commission shall be paid unless there is contained in or with the [sealed] proposal [or stated in or with the oral bid], which is finally accepted, the name of the licensed real estate broker to whom it is to be paid, and the amount or rate thereof.  Any commission shall, however, be paid only out of money received by the board from the sale or rental of the real property.

Rationale: The stricken language to be waived provides for the District to include information about a broker's commission in sealed proposals and oral bids.  As stated above, the District is requesting that the requirement of sealed proposals and oral bidding to purchase the property be waived, allowing the District to use the services of a broker but waiving the requirement of a "sealed" proposal or "oral bid."  If the District uses a licensed real estate broker, the commission shall be specified in documents required through a brokered sale.

17469. Notice of the adoption of the resolution [and of the time and place of holding the meeting ] shall be given by posting copies of the resolution signed by the board or by a majority thereof in three public places in the district, [not less than 15 days before the date of the meeting,] and by publishing the notice not less than once a week for three successive weeks [before the meeting] in a newspaper of general circulation published in the county in which the district or any part thereof is situated, if any such newspaper is published therein.

Rationale: The stricken language to be waived assumes that the governing board would be following the process of opening proposals and hearing oral bids at a specific meeting.  Such a requirement, however, would be removed pursuant to the language requested to be stricken in Education Code Section 17466.  As modified, the District would still provide notice of its adoption of a resolution to sell the property, but the posting of that resolution and notice in a newspaper would not be connected to the process of opening proposals and hearing oral bids.

17470.  (a)The governing board of a school district that intends to sell real property pursuant to this article shall take reasonable steps to ensure that the former owner from whom the district acquired the property receives notice [of the public meeting prescribed by Section 17466,] in writing, by certified mail[, at least 60 days prior to the meeting].   (b) The governing board of a school district shall not be required to accord the former owner the right to purchase the property at the tentatively accepted highest bid price nor to offer to sell the property to the former owner at the tentatively accepted highest bid price.

Rationale: The stricken language to be waived assumes that the governing board would be following the process of opening proposals and hearing oral bids at a specific meeting.  Such a requirement, however, would be removed pursuant to the language requested to be stricken in Education Code Section 17466.  As modified, the District would still take reasonable steps to provide notice to the former owner, but the provision of such notice would no longer be connected to the process of opening proposals and hearing oral bids.

17472. [At the time and place fixed in the resolution for the meeting of the governing body, all sealed] proposals which have been received shall, in public session, be [opened], examined, and declared by the board.  [Of the proposals submitted which conform to all terms and conditions specified in the resolution of intention to sell or to lease and which are made by responsible bidders, the proposal which is the highest, after deducting therefrom the commission, if any, to be paid a licensed real estate broker in connection therewith, shall be finally accepted, unless a higher oral bid is accepted or the board rejects all bids.]
Rationale: With a waiver of the requirement that sealed proposals be received, and that the highest bidder be awarded the contract, the District will be able to sell or lease the property to the party that presents the most favorable proposal to the District.  The Board would, therefore, be able to sell or lease to the party submitting the proposal that best meets the District’s needs. By removing the requirement that an oral bid be accepted, the District would be able to determine what constitutes the most desirable bid.
[17473. Before accepting any written proposal, the board shall call for oral bids.  If, upon the call for oral bidding, any responsible person offers to purchase the property or to lease the property, as the case may be, upon the terms and conditions specified in the resolution, for a price or rental exceeding by at least 5 percent, the highest written proposal, after deducting the commission, if any, to be paid a licensed real estate broker in connection therewith, then the oral bid which is the highest after deducting any commission to be paid a licensed real estate broker, in connection therewith, which is made by a responsible person, shall be finally accepted.  Final acceptance shall not be made, however, until the oral bid is reduced to writing and signed by the offeror.]

Rationale: The District asks that this entire section be waived because the District, in negotiating an agreement to sell or lease the property, will not be accepting oral bids in addition to sealed bids.
[17474. In the event of a sale on a higher oral bid to a purchaser procured by a licensed real estate broker, other than the broker who submitted the highest written proposal, and who is qualified as provided in Section 17468 of this code, the board shall allow a commission on the full amount for which the sale is confirmed.  One-half of the commission on the amount of the highest written proposal shall be paid to the broker who submitted it, and the balance of the commission on the purchase price to the broker who procured the purchaser to whom the sale was confirmed.]

Rationale: The District asks that this entire section to be waived because the District, in negotiating an agreement to sell or lease the property, will not be accepting oral bids.

17475. The final acceptance by the governing body may be made [either at the same session or at any adjourned session of the same meeting] held within the 10 days next following.
Rationale: Rather than specifying a certain number of days or a timeframe, the District seeks flexibility in disposing of the property disposal process.  The District will ensure a public process whereby the reasons for the determination of the most desirable proposal is shared openly.  Prior to the decision to sell or lease a site, a Property Advisory Committee, whose purpose is to advise the District’s Governing  Board in the development of District-wide policies and procedures governing the use or disposition of school buildings, space, or property which is not used for school purposes, establishes a priority list of use of surplus space and real property, provides for hearings of community input on acceptable uses of space and real property, and makes a recommendation to the Board regarding the uses of surplus space and real property.  (See, Ed. Code, § 17388.)  

Outcome Rationale: The CVUSD is requesting that the requirement of sealed proposals and the oral bidding process be waived allowing the district to market the property based on the brokerage process as three previous attempts to sell the property going through the Education Code process have failed.  The district is requesting that it be allowed to sell the property by taking it directly to the market place and, through a direct negotiation process, selling it at the highest value on the most advantageous terms to the district. Waiver of the statutory provisions will allow the district to maximize the value of the property. 

See Attachments (Resolution adopted by the Board for more specific detail)

Student Population: 19727
City Type: Suburban
Public Hearing Date: 2/16/2016
Public Hearing Advertised: Newspaper, District Website, posted at District Office, and at other sites where Board agenda is regularly posted.
Local Board Approval Date: 2/16/2016
Community Council Reviewed By: Budget Committee
Community Council Reviewed Date: 2/3/2016
Community Council Objection: N
Community Council Objection Explanation: 
Audit Penalty YN: N
Categorical Program Monitoring: N
Submitted by: Dr. Jon Sand
Position: Assistant Superintendent, Business Services
E-mail: Sand@conejousd.org 
Telephone: 805-497-9511 x205
Fax: 
Bargaining Unit Date: 02/02/2016

Name: Conejo Valley Pupil Personnel Association

Representative: Susan Kunz

Title: President

Position: Neutral

Comments: 
Bargaining Unit Date: 02/01/2016

Name: CSEA, Conejo Chapter 260

Representative: Matt Waldman

Title: President

Position: Neutral

Comments: 
Bargaining Unit Date: 02/02/2016

Name: Unified Association of Conejo Teachers

Representative: Colleen Briner-Schmidt

Title: President

Position: Neutral

Comments: 

California Department of Education

WAIVER SUBMISSION - General
CD Code: 4276786

Waiver Number: 17-2-2016
      Active Year: 2016
Date In: 2/19/2016 9:38:55 AM
Local Education Agency: Santa Barbara Unified School District 
Address: 720 Santa Barbara St.
Santa Barbara, CA 93101
Start: 5/13/2016

    End: 5/13/2018
Waiver Renewal: Y
Previous Waiver Number: 7-11-2004
    Previous SBE Approval Date: 3/10/2005
Waiver Topic: Sale or Lease of Surplus Property 
Ed Code Title: Lease of Surplus Property 

Ed Code Section: [17455] [17466] [17468] [17469] [17470] [17472] [17473] [17474] [17475] [17476] [17478]

Ed Code Authority: 33050
Ed Code or CCR to Waive: See Insert A
Outcome Rationale: See Insert B

Student Population: 14150
City Type: Suburban
Public Hearing Date: 3/24/2015
Public Hearing Advertised: On District's website and posting at District's office.
Local Board Approval Date: 3/24/2015
Community Council Reviewed By: Measure Q Citizens’ Bond Oversight Committee

Community Council Reviewed Date: 3/7/2016
Community Council Objection: N
Community Council Objection Explanation: 
Audit Penalty YN: N
Categorical Program Monitoring: N
Submitted by: Mr. Craig Price
Position: General Counsel
E-mail: price@g-tlaw.com 
Telephone: 805-965-5131 x116
Fax: 805-965-6751
Bargaining Unit Date: 03/19/2015

Name: California School Employees Association

Representative: Paul Rooney

Title: President

Position: Support

Comments: 
Bargaining Unit Date: 03/19/2015

Name: Santa Barbara Teachers Association

Representative: John Houchin

Title: President

Position: Support

Comments: 

Attachment A

Waiver Topic: Sale or Lease of Surplus Property 

Ed Code Title: Lease of Surplus Property 

Ed Code Section: [17455] [17466] [17468] [17469] [17470] [17472] [17473] [17474] [17475] 

[17476] [17478]

Ed Code Authority: 33050-33053                          

Ed Code or CCR to Waive: Education Code § [17455].

The governing board of any school district may sell any real property belonging to the school district or may lease for a term not exceeding 99 years, any real property, together with any personal property located thereon, belonging to the school district which is not or will not be needed by the district for school classroom buildings at the time of delivery of title or possession. The sale or lease may be made without first taking a vote of the electors of the district, [and shall be made in the manner provided by this article].

Rationale:  The language indicating that the lease of the property is to be made in the manner provided by this article is to be waived since the District is asking that several provisions of the article be waived and consequently, the lease will not be made in the manner provided in 

Article 4.

Education Code § [17466].

Before ordering the sale or lease of any property the governing board, in a regular open meeting, by a two-thirds vote of all its members, shall adopt a resolution, declaring its intention to sell or lease the property, as the case may be. The resolution shall describe the property proposed to be sold or leased in such manner as to identify it [and shall specify the price or rental and the terms upon which it will be sold or leased and the commission, or rate thereof, if any, which the board will pay to a licensed real estate broker out of the minimum price or rental. The resolution shall fix a time not less than three weeks thereafter for a public meeting of the governing board to be held at its regular place of meeting, at which sealed proposals to purchase or lease will be received and considered].

Rationale:  The District is negotiating the terms of a lease with a prospective lessee selected through a Request for Proposals process because the complex nature of the transaction is not susceptible to traditional competitive bidding and would not result in the best terms for the District. Accordingly, the District is requesting that the language be waived that calls for the governing board to establish a minimum price and receive sealed proposals for the lease of the property at an identified meeting of the District’s governing board.  As the District cannot predict in advance the timing of negotiations with the prospective lessee, it cannot at the time of adopting the resolution contemplated by this Section 17466 know when proposals must be brought back to the governing board for consideration. Also, the District has not and will not use a real estate broker so no commission will be paid in connection with the proposed lease. 

Education Code § [17468].

[If, in the discretion of the board, it is advisable to offer to pay a commission to a licensed real estate broker who is instrumental in obtaining any proposal, the commission shall be specified in the resolution. No commission shall be paid unless there is contained in or with the sealed proposal or stated in or with the oral bid, which is finally accepted, the name of the licensed real estate broker to whom it is to be paid, and the amount or rate thereof. Any commission shall, however, be paid only out of money received by the board from the sale or rental of the real property.]

Rationale:  The entire section is stricken because the District will not be paying a commission in connection with the proposed transaction.

Education Code § [17469].

Notice of the adoption of the resolution [and of the time and place of holding the meeting] shall be given by posting copies of the resolution signed by the board or by a majority thereof in three public places in the district [, not less than 15 days before the date of the meeting and by publishing the notice not less than once a week for three successive weeks before the meeting in a newspaper of general circulation published in the county in which the district or any part thereof is situated, if any such newspaper is published therein.]

Rationale:  The stricken language is to be waived because under the process to be followed the governing board would not be setting a specific meeting to receive sealed proposals for the lease.  Instead, pursuant to the language stricken within Education Code § 17466, the board would still be required to adopt a resolution of intent to lease and to post notice of its adoption of a resolution of intent to lease but there would be no need to post notice in a newspaper about receiving proposals and to incur the associated expense.

Education Code § [17470].

[(a) The governing board of a school district that intends to sell real property pursuant to this article shall take reasonable steps to ensure that the former owner from whom the district acquired the property receives notice of the public meeting prescribed by Section 17466, in writing, by certified mail, at least 60 days prior to the meeting.

(b) The governing board of a school district shall not be required to accord the former owner the right to purchase the property at the tentatively accepted highest bid price nor to offer to sell the property to the former owner at the tentatively accepted highest bid price.]

Rationale:  The stricken language is to be waived because the District acquired the site more than fifty years ago—making notification unrealistic—and, because the property is not being sold, there would be no meaningful opportunity for the former owner

Education Code § [17472].

[At the time and place fixed in the resolution for the meeting of the governing body, all sealed] proposals which have been received shall [, in public session,] be [opened,] examined [, and declared] by the board. [Of the proposals submitted which conform to all terms and conditions specified in the resolution of intention to sell or to lease and which are made by responsible bidders,] the proposal which is the highest [, after deducting therefrom the commission, if any, to be paid a licensed real estate broker in connection therewith,] shall be finally accepted, unless [a higher oral bid is accepted or] the board rejects all [bids].

Rationale:  The language proposed to be waived requires the District to receive and open sealed proposals and oral bids at an identified meeting of the board.  The District is requesting that the requirement of sealed proposals and oral bidding be waived, allowing the District to negotiate the lease with a prospective lessee.  As modified, the District would be allowed to consider and accept/reject any resulting proposal through an open or closed session meeting, as the District may do for any normal real property transaction under the Ralph M. Brown Act (Government Code sections 54950-54963.)
Education Code § [17473].

[Before accepting any written proposal, the board shall call for oral bids. If, upon the call for oral bidding, any responsible person offers to purchase the property or to lease the property, as the case may be, upon the terms and conditions specified in the resolution, for a price or rental exceeding by at least 5 percent, the highest written proposal, after deducting the commission, if any, to be paid a licensed real estate broker in connection therewith, then the oral bid which is the highest after deducting any commission to be paid a licensed real estate broker, in connection therewith, which is made by a responsible person, shall be finally accepted. Final acceptance shall not be made, however, until the oral bid is reduced to writing and signed by the offeror].

Rationale:  The entire section is to be waived because the District, in negotiating the lease, will not be accepting sealed or oral bids.

Education Code § [17474].

[In the event of a sale on a higher oral bid to a purchaser procured by a licensed real estate broker, other than the broker who submitted the highest written proposal, and who is qualified as provided in Section 17468 of this code, the board shall allow a commission on the full amount for which the sale is confirmed. One-half of the commission on the amount of the highest written proposal shall be paid to the broker who submitted it, and the balance of the commission on the purchase price to the broker who procured the purchaser to whom the sale was confirmed.]

This waiver is being requested because there will be no oral bidding and no real estate commission. 

Education Code § [17475].

The final acceptance by the governing body may be made [either at the same session or] at any [adjourned] session [of the same meeting held within the 10 days next following].”

Modification of Section 17475 would remove the requirement that the board accept a proposal at the same meeting received, and would instead allow the board to consider proposals received and, as desired and appropriate, direct further negotiation.

Education Code § [17476].

The governing body may [at the session], if it deems such action to be for the best public interest, [reject any and all bids, either written or oral, and] withdraw the property from sale or lease.

This waiver is being requested so that it may enter into direct lease negotiations.  The waiver retains the board’s right to reject the lease, if necessary.

Education Code § [17478].

Any resolution of acceptance [of any bid] made by the governing body authorizes and directs the president of the governing body, or other presiding officer, or the members thereof, to execute a deed or lease and to deliver it upon performance and compliance by the purchaser or lessee of all the terms or conditions of his or her contract to be performed concurrently therewith.

This waiver removes references to bidding.

Outcome Rationale: Lease of Tatum Site

Rationale: The waiver of certain Education Code sections will allow the District to negotiate a conventional lease instead of a joint occupancy lease with a highly qualified lessee who was selected by a RFP process, thereby maximizing revenues. The Tatum Site has been owned by the District for over 50 years but has never been put to productive use or generated revenue for the District. The District will work closely with legal counsel to ensure that the process by which the property is leased is fair and open.  As indicated, such a process will produce the best result for both the District and the community.

NOTE: Due to the uncertainty of the timing and need for final negotiations, the District is requesting that no time limit be set for the board to take final action to approve the proposal.

Attachment B

PURPOSE

The purpose of this waiver request is to streamline the Education Code’s surplus property disposition procedures to facilitate a conventional long-term ground lease of surplus Santa Barbara Unified School District property  — the “Tatum site” —  in order to maximize the District’s return on the lease.  The Tatum site has remained undeveloped and the District has received no revenue from it for the 50 years it has owned the site.  For most of that time, there was no interest by third parties in developing the Tatum site due to zoning and economic issues.   The sole development prospect happened in 2004 and involved a workforce housing project for which this Board approved a waiver.  That project was subsequently cancelled.  Now, the District is working with a prospective lessee, selected through a RFP process, for the development of a 260 unit mixed senior housing facility.  The District commenced the process now underway following the statutory RFP joint occupancy lease procedures.   It has become apparent that the District’s joint occupancy of the leased site is not essential and that a conventional lease would be more advantageous. Accordingly, the District is now seeking a waiver of specified Education Code sections to allow the District to enter into a lease with its prospective lessee, who has the knowledge, ability and financial strength to obtain the required entitlements and successfully build and operate the project, and who best can meet the needs of the District and the community. The development of the proposed lease—and the resulting revenues to the District— requires direct negotiations, involving many variables including entitlement contingencies, and is not amenable to traditional competitive bidding, sealed proposals or overbids. In addition, the success of the project, from obtaining entitlements through construction, lease-out, management and operation, is highly dependent upon unique skillsets of the lessee.   

BACKGROUND

The Santa Barbara Unified School District acquired the Tatum site in 1965.  It is a 23-acre undeveloped property, which is not needed for school purposes. In 2004, the District sought and obtained a SBE waiver for the development of workforce housing (Waiver Number 7-11-2004) but that project never came to fruition because of economic and other issues, and the District has been seeking other opportunities ever since.  The District’s prospects for realizing revenue from the Tatum site were recently enhanced when the Tatum site was up-zoned from 3 units/acre to 20 units/acre.  This new zoning will accommodate the proposed project. As a result, it is now feasible for the District to lease the Tatum site for use as a senior housing facility on terms not requiring a rezone.  After the District’s board approved the selection of the prospective lessee through a competitive RFP process it subsequently entered into an Exclusive Negotiating Agreement during 2015. Following the county’s approval of the rezoning later in 2015, the parties have been conducting economic analyses, appraisals and negotiating the terms of a long term ground lease.

The District’s Real Property Advisory Board (formed under Education Code section 17387 et seq. evaluated the Tatum site in October 2004 in connection with a then being considered workforce housing project.  During that review, the Committee recommended to the District’s board that the Tatum site be used in a manner which will assist the District in meeting large, unmet capital facility and other financial needs, with a preference for retaining ownership of the property for the foreseeable future.  The Committee also determined that the Tatum site did not meet the needs of the District for a new school site.  There have been no material changes in the District’s financial or operational needs during the intervening period that is contrary to those conclusions.      
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