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In May 2007, the State Board of Education (SBE) approved the Finding of Emergency and proposed emergency regulations, the Notice of Proposed Rulemaking and the Initial Statement of Reasons to commence the regulatory process for amendments proposed to the Title 5 regulations for the American Indian Education Center (AIEC) Program. The 45-day comment period commenced on May 25, 2007, and concluded at 5:00 p.m., on July 9, 2007. 

The comments received during the 45-day public comment period pertained to support of the AIEC Program and adjusting the due dates of the Audit of Expenditures. The CDE also recommends an amendment to sections 11996.9 Grant Amount Revisions. 
A summary of all the comments received is presented in the Final Statement of Reasons (Attachment 3).
Based on these comments, the California Department of Education (CDE) recommends that the SBE take the following actions:

· Amend the proposed regulations to reflect the changes made as a result of comments received during the 45-day comment period and additional CDE recommended amendments;
· Approve the proposed changes to the proposed regulations;

· Direct that the proposed changes be circulated for a 15-day public comment period in accordance with the Administrative Procedure Act;

· If no relevant comments to the proposed changes are received during the 15-day public comment period, the proposed regulations with changes are deemed adopted,  and the CDE is directed to complete the rulemaking package and submit it to the Office of Administrative Law for approval; and
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· If any relevant comments to the proposed changes are received during the 

15-day public comment period, the CDE is directed to place the proposed regulations with changes on the SBE’s September 2007 agenda for action.

Attachment 1: 

Title 5. EDUCATION (10 Pages)



Division 1. California Department of Education



Chapter 11. Special Programs



Subchapter 24. American Indian Education Centers



  
Article 1. General Provisions
Attachment 2: 
Final Statement of Reasons (3 Pages)
Title 5. EDUCATION

Division 1. California Department of Education

Chapter 11. Special Programs
Subchapter 24.  American Indian Education Centers 

Article 1. General Provisions

§ 11996. Purpose.

    These regulations set forth guidelines for the selection and administration of California American Indian Education Centers. 

NOTE: Authority cited: Section 33382, Education Code. Reference: Section 33382, Education Code.

§ 11996.1. Definitions.


For purposes of the American Indian Education Center program, the following definitions shall apply:


(a) “Adult” means a person over the age of 18, residing in California, and who does not attend public school in California in kindergarten or grades 1 through 12, inclusive.


(b) “AIEC” means American Indian Education Center.

(c) “AIEOC” means American Indian Education Oversight Committee.


(d) “CDE” means California Department of Education.

 
(e) “Existing Center” means a center that is funded under Education Code (EC) sections 33370-33383 in the most recently funded year prior to or including the year that a new AIEC Request For Applications from CDE is released.

(f) “Grant year” means the period from October 1 through September 30 of the subsequent year.


(g) “Guardian” means a person who is not the mother or father but who has custody of an American Indian pupil who is enrolled in, and attends public school in California in kindergarten or grades 1 through 12, inclusive.


(h) “Incorporated American Indian Associations” means a California American Indian governed community-based organization that has received and maintains its non-profit status from the federal government and has current articles of incorporation on file with the state of California. It also means any tribally incorporated non-profit that either maintains separate non-profit status with the federal government or uses the incorporating tribal federal designation (P.L. 93-638).


(i) “Parent” means the mother or father of an American Indian pupil who is enrolled in, and attends public school in California in kindergarten or grades 1 through 12, inclusive.


(j) “Priority” means that an existing center shall receive funding as long as the center submits an application that meets the minimum criteria for funding and the center has completed and submitted all required reports for the current funding cycle. 


(k) “Pupil” means an American Indian boy or girl who is enrolled in, and attends school in California in kindergarten or grades 1 through 12, inclusive.


(l) “RFA” means Request for Application.


(m) “SSPI” means the State Superintendent of Public Instruction.


(n) “Service” means activities provided to promote the academic and cultural achievement of American Indian pupils as defined in EC section 33381.


(o) “Tribal Group” means any federally recognized tribal government including terminated California tribes.

NOTE: Authority cited: Section 33382, Education Code. Reference:
Section 33382, Education Code.

§ 11996.2. American Indian Education Oversight Committee.


(a) The purpose of the AIEOC is to provide input and advice to the SSPI on all aspects of American Indian education programs established by the state. Members of the AIEOC shall possess proven knowledge of current educational policies relating to, and issues faced by, tribes and American Indian communities in California.


(b) The AIEOC members shall serve at the pleasure of the SSPI. 

NOTE: Authority cited: Section 33382, Education Code. Reference: Section 33370, Education Code.

§ 11996.3. Grant Application.


(a) For each five year funding cycle, the CDE shall release a competitive American Indian Education grant application. Tribal Groups or Incorporated American Indian Associations wishing to receive funds from CDE’s AIEC grant program shall submit to CDE an application proposing projects responding to all requirements of law and these regulations. Original applications for 2007-08 grant year must be received by CDE 42 days from the release date of the application. All subsequent applications must be received at CDE 60 days from the release date of the application. Applications shall contain the following:


(1) Organizational chart of AIEC funded program and staff and the relationship to parent organization;


(2) Agency description and service location(s):

(3) History of cultural and educational service to the American Indian community;


(4) Demonstrated organizational capability and commitment to manage grants;


(5) Demographic profile of the proposed AIEC service area; 

     (6) Description of the target population including tribe (if applicable), school, community;  

     (7) The results of a “Comprehensive Needs Assessment,” which must include:

     (A) the number of American Indian pupils enrolled at each school site, their grade levels, school or Local Education Agency’s state academic performance measures for the American Indian sub-group, and free and reduced lunch count;

(B) the number of pupils to be directly served; and

(C) the needs and concerns identified by community members, collaborative partners, school staff, parents/guardians and pupils 

(8) A comprehensive plan that includes: 


(A) Measurable outcome objectives to meet identified needs by service category listed in Education Code EC section 33381.

(B) For each activity proposed to achieve the objectives stated above, applicants will provide the following:

     (i) 1. description of activity;
     (ii) 2. total number of American Indian pupils served;
     (iii) 3. total number of others served;


(iv) 4. number of American Indian pupils in each activity session;
     (v) 5. number of others in each activity session;
     (vi) 6. number of hours per session; and
     (vii) 7. number of scheduled sessions.

(C) An implementation timeline for activities; and,


(D) A description of the manner in which culturally responsive methodologies will be incorporated into program services. 

(9) Documentation of, and plans for, continuing coordination and collaboration with local school districts, local tribes, other community organizations and resources.

(10) Signed CDE - General Assurances (February 2007 revised 2/07), Documentation Requirements Certification (May 2007 issued 12/05), Certification Regarding State and Federal Drug-Free Workplace Requirements (August 2005 revised 8/05), and Commercial Tobacco-Free Certification Tobacco-Use Prevention Education (May 2007 revised 5/07), incorporated by reference. 

(11) An annual budget, including narrative.


(12) The narrative for an AIEC grant application must be limited to 20 single‑sided, 8‑1/2 by 11 inch pages using 12 pt Arial font, with 1 inch margins. 
     (b) Applications shall be disqualified from consideration if they do not: 

(1) Include all required sections of the proposal; 


(2) Include the original signature of the Board Chairperson, Tribal Chairperson or authorized representative;


(3) Comply with the requirement that proposals be received by CDE by the due dates specified in the RFA.

(c) For each year after year one of the five-year funding cycle, agencies shall submit to CDE a continuing application that contains the following:


(1) Degree to which the objectives were met; modifications to the objectives, activities, target population, and/or implementation timeline. 

(2) An annual budget including narrative. 

(3) Signed CDE - General Assurances (February 2007 revised 2/07), Documentation Requirements Certification (May 2007 issued 12/05), Certification Regarding State and Federal Drug-Free Workplace Requirements (August 2005 revised 8/05), and Commercial Tobacco-Free Certification Tobacco-Use Prevention Education (May 2007 revised 5/07), incorporated by reference. 
NOTE: Authority cited: Section 33382, Education Code. Reference:
Sections 33370, 33381, 33383 and 62000.14, Education Code.          

§ 11996.4. Selection of Applications for Grant Awards. 


(a) Each complete application that meets the deadline for submission shall be reviewed by a panel of reviewers selected by CDE. The CDE shall establish criteria for selection of the reviewers and train the reviewers to score grant applications consistently. 


(b) Applications shall be reviewed and assessed according to the degree to which the application fulfills the requirements of applicable statutes and these regulations, including:


(1) The extent to which the application is designed to promote the culture and the academic achievement of American Indian pupils as demonstrated by the alignment between identified needs and the proposed program.  


(2) The extent to which the application is designed to achieve measurable outcomes that address the needs identified in the comprehensive needs assessment.

(3) The extent to which the applicant’s actual and/or proposed organization structure, history of service to the American Indian community, and demonstrated organizational capacity are indicative of the ability to assure successful program implementation. 


(4) The type and intensity of services to be provided to the targeted population, and the number of pupils and other participants to be served.

(5) The potential impact of the proposed service plan on pupils, their families, and other organizations in the region as evidenced by the implementation of promising practices or proven strategies.  


(6) The completeness of the description of the proposed service area, including the identification of currently existing services and service deficits. 


(7) The degree to which the AIEC will collaborate with the existing service agencies as evidenced by collaborative agreements that clearly detail the responsibility of collaborating entities.


(c) All applications will be ranked according to their assessed score. Grants will be awarded on the basis of the applicant’s rank and the applicant’s funding priority as defined in section 11996.1(j).

NOTE: Authority cited: Section 33382, Education Code. Reference:
Sections 33370 and 33383, Education Code.
§ 11996.5. Grant Recipient Funding.

(a) The CDE shall determine the amount of grant funds awarded to each grant recipient based upon an analysis of the recipient’s application for funds. The factors considered in the analysis shall include, but shall not be limited to, the following: 


(1)
The comprehensive needs assessment included in the application.


(2)
The scope of the project including the activities described in the applicant’s comprehensive plan and the type and intensity of services proposed for the program’s major activities.

NOTE: Authority cited: Section 33382, Education Code. Reference:
Section 33382, Education Code.
§ 11996.6. Appeals of Grant Awards.

Applicants who wish to appeal a grant award decision shall submit a written appeal to the CDE within five working days of the posted decision for grant year 2007-08 and within seven working days in subsequent years. Appeals shall be limited to the grounds that the CDE failed to correctly apply the standards for reviewing the applications or the grant award process as specified in the regulations. The appealing applicant shall file a full and complete written appeal, including the issue(s) in dispute, the legal authority or other basis for the appeal position, and the remedy sought. CDE shall not consider incomplete appeals, late appeals or appeals that only refute the readers’ comments given for technical assistance.

 
Any decision to revise the original score or fund the application shall be documented in writing. The CDE’s decision is the final administrative action afforded the appeal.

NOTE: Authority cited: Section 33382, Education Code. Reference:
Section 33382, Education Code.

§ 11996.7. Reporting Requirements.

     (a) Each grant recipient shall provide an annual report to the CDE. The report shall be due 60 days from the end of the grant period, and shall contain the following information: 

(1) number of pupils enrolled by grade level or age; 


(2) number of pupils served by grade level or age and service type and frequency; 


(3) a description of how the center meets the continued educational and cultural needs of the community that it serves; 


(4) a description of the collaborative activities conducted during the year; 


(5) progress made in meeting its stated objectives, including applicable program objectives as stated in Education Code EC section 33381; 


(6) AIEC program enrolled pupil aggregated performance on state academic assessment measures; 


(7) recommendations for revisions to the project and its budget based upon an analysis of the data by the grant recipient. 


(b) Each grant recipient shall submit annually a report containing the results of a fiscal audit of expenditures. This report is due on November 1 April 30. A one time 60 day extension shall be granted if a request for the extension is made prior to November 1 April 30 and demonstrates good cause for such an extension. Grant funds may be used to pay for the preparation of these reports.


(c) The AIEC’s shall submit quarterly fiscal expenditure reports. The expenditure reports shall be received by the CDE within six weeks of the end of each quarter. The reports shall be signed by the AIEC accounting officer, and will have two components:


(1) an AIEC summary report by CDE budget line item, 


(2) a general ledger which shows the quarter’s expenditures in detail.      

     (d) Failure to submit the annual report, quarterly fiscal reports, or results of the fiscal audit of expenditures by the due dates will result in a delay of the second payment for the current year and all payments for subsequent grant years until the reports are submitted. 
NOTE: Authority cited: Section 33382, Education Code. Reference: Sections 33370 and 62000.14, Education Code. 
§ 11996.8. Fiscal and Program Monitoring. 

(a) The reports received from the AIEC shall be received by the posted due dates and shall be assessed for completeness, accuracy; for use of funds as authorized in law and regulation; and for use of funds as described in the application of the AIEC. The AIEC shall correct any omissions or inaccuracies in the reports and correct any unauthorized expenditures by charging the unauthorized expenditure to a non-AIEC grant fund source. 

(b) Program monitoring shall be conducted through CDE review of quarterly and annual reports, written communication, and on site reviews. When problems in implementing program services or achieving program objectives are encountered, the CDE shall schedule meetings, site visits, and/or phone calls to provide training and/or technical assistance to the grant recipient.


(c) The CDE shall provide the AIEC with a written report of any findings, including recommendations, corrective actions and a timeline for the corrective actions, if necessary.


(d) If the CDE determines that the AIEC has not met the terms of the approved application or the law or these regulations, then the AIEC shall be notified by certified mail of any such failure to comply with the terms of the application, laws or regulations. This notice shall specify the time line for corrective action. After issuance of the notice the CDE has the option to amend the time line for corrective action. If the grant recipient does not take action to bring the program into compliance, the CDE shall terminate program funding. 

NOTE: Authority cited: Section 33382, Education Code. Reference: Section 33370, Education Code. 

§ 11996.9. Grant Amount Revisions. 


(a) The CDE may reduce grant amounts based on the following conditions:

(1) An across the board reduction will be made in the event of an allocation reduction in the state budget. Each AIEC’s grant amount will be reduced proportionately to the reduction in the Budget Act.

(2) If any services budgeted in an AIEC’s application or approved budget revision are not provided within the grant year or first quarter of the subsequent grant year and if a grant extension is not provided pursuant to section 11996.10 9(a), the CDE shall reduce the grant award to the AIEC accordingly. 

(b) When supplemental funds are made available through the Budget Act, the CDE shall determine whether such funding supports establishment of additional center programs. If so, a new request for applications shall be issued and the requirements listed in section 11996.3 shall be enforced.


(c) When additional funds are made available through the Budget Act for Cost of Living Adjustments (COLA), the CDE will augment each funded AIEC’s proportionately. In order to receive the augmentation each AIEC must submit a Program and Budget Amendment. The Program and Budget Amendment must be received by the CDE 45 days from release and must contain:


(1) A description of how the additional funds will support the existing program.


(2) If the agency plans to use the additional funds to add or revise objectives, then the agency must include Modifications to Objectives including a revised timeline.   


(3) A detailed budget for the COLA including narrative.  

(d) If the agency does not submit the required forms by the due date, then the agency forfeits the COLA. 

(e)(b) If for any reason grant funding awarded to an AIEC is returned to CDE or never allocated to an AIEC, the AIEOC shall provide input and advice to the SSPI on the use of the funds. Options for use of the funds shall include, but are not limited to, proportional allocation to existing grantees and allocation via competitive application.
NOTE: Authority cited: Section 33382, Education Code. Reference: Section 33382, Education Code. 

§ 11996.10. Grant Extension. 

(a) No later than June 30 of the grant year, the CDE will determine if extensions for the use of grant funds will be made available for use in the first quarter of the subsequent grant year. Funds from a grant year must be used to provide services in the first quarter of the subsequent grant year., provided tThe center must submits to the CDE a plan and line-item budget for use of the funds in the subsequent grant year. The plan must demonstrate that the funds would be used to provide supplemental services which would not otherwise be funded from the grant funds of the new year. 

NOTE: Authority cited: Section 33382, Education Code. Reference: Section 33383, Education Code. 
§ 11996.11. Budget Application Revisions. 

(a) Project budget revisions of more than 10 percent of the line item shall be approved in writing by the CDE prior to implementation. Expenditures for any grant activity, or type of equipment not listed in the application budget or approved revision must be approved in advance by CDE.


(b) Revisions to an approved application may be submitted anytime during the annual grant period, so long as the revision is approved prior to implementation of the revision. 

NOTE: Authority cited: Section 33382, Education Code. Reference:
Section 33370, Education Code. 

7-10-07 [California Department of Education]
FINAL STATEMENT OF REASONS

American Indian Education Center Program
UPDATE OF INITIAL STATEMENT OF REASONS

The proposed regulations will set forth guidelines for the selection and administration of California American Indian Education Centers as prescribed in new law (SB 1710, Chapter 880, Statutes of 2006) which requires the State Board of Education (SBE), upon the advice and recommendation of the State Superintendent of Public Instruction, to adopt guidelines for the selection and administration of California American Indian Education Centers (AIEC). In addition, the proposed regulations are necessary to allow implementation of recommendations in the area of AIEC Program monitoring, grant award processes, and fiscal auditing made by the Bureau of State Audits in audit report 2005-104.
The 45-day public comment period for the proposed regulations ended on July 9, 2007. Several comments were received. Due to the comments received, the California Department of Education (CDE) recommends further revisions to the proposed regulations.  
SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE INITIAL NOTICE PERIOD OF NOVEMBER 18, 2006 THROUGH JANUARY 4, 2007

The public comment period began on May 25, 2007 and ended on July 9, 2007. The following comments were received:
Comment: Hunwut M. Turner, Joseph Chaves, Teleeya Standingwater, 
Daniel Hernandez, Aaron J. Mendoza, Nancy Arnold, Germaine Omish-Guachena, 
Terri Cueva, Amanda M. Chavez, Ms. Stapp, Dorothy Martinez and, Ms. Hafen all urged for the continued support of the AIECs. They cited that the centers played a role in the success of American Indian students and their families. They noted that to ensure continued success the AIEC Program should expand and the Budget Act should provide sufficient funding. They expressed support for the AIEC Program, especially the work of the American Indian Education Oversight Committee (AIEOC). 
Response: The CDE appreciates the support for the AIEC Program.
Comment: Ms. Go Forth expressed concern over the level of required data that must be collected (11996.3 [B] [1‑7]). She stated that the cultural programs are cooperative and social in nature, not allowing for rigid measurements with percentages and time. She further expressed concern over the end of year reporting (11996.7[a][1-7]). Her concern was that the end of year report may ask for data that was not collected during the grant year. 

Response: Current law (California Education Code (EC) Section 62000.14) states that each center must report on their ability to meet their stated objectives, measure pupil
academic performance, and meet the continued educational and cultural needs of the community that the center serves. The regulations have clarified the level of detail that is required in the application so that end of year reporting meet current law. Further, Section 11996.7(a)(1-7) asks for data for the end of year report that is required in law. This is necessary to allow the CDE to meet the requirement to report consolidated results for all centers, supply information that is required for a comprehensive evaluation of those results, and make recommendations for program improvement. Therefore, the CDE does not recommend any changes to language.
Comment: Ms. Go Forth and Ms. Fisch expressed concern in requiring the AIEC programs to undergo an independent fiscal audit (11996.7[b]). She stated that a fiscal review should suffice and that if the CDE is properly monitoring expenditure reports hiring of an outside auditor would be overkill with the small AIEC budget.

Response: Current law (EC Section 62000.14) states that the CDE may require an annual program audit, however, if the Department deems it fiscally unsound for the centers to provide an annual audit, a fiscal review shall suffice. The CDE has determined that an Independent Audit of Expenditures is necessary to validate expenditures charged to the AIEC. This is in direct response to the findings in the Bureau of State Audits report, “Department of Education: Its Flawed Administration of the California Indian Education Center Program Prevents It From Effectively Evaluating, Funding, and Monitoring the Program,” which states that the CDE lacks a monitoring process to ensure that centers spend funds appropriately, pursue program goals, and report accurate data. The CDE does not agree that an Independent Audit of Expenditures is excessive. Therefore, the CDE does not recommend any changes to language.

Comment: Ms. Go Forth was concerned that the CDE has no timeline for sending written reports of findings to the AIECs as a result of CDE monitoring. Her concern was that if an AIEC was required to make corrections and the corrections were not made within the funding cycle the AIEC would be terminated. 

Response: The regulations state that the CDE shall provide the AIEC with a written report of any findings including recommendations, corrective actions and a timeline for the corrective actions, if necessary. She is incorrect that corrections must be made within the funding cycle. The corrections must be made within the timeline provided by the CDE which will be included in the written report. Therefore, the CDE does not recommend any changes to language.

Comment: Ms. Fisch was concerned that the due dates of the required Audit of Expenditures would be a hardship on tribes and community based organizations. 

Response: The CDE agrees that this may present a hardship to funded agencies and will adjust the due dates of the Audit of Expenditures.
Comment: Ms. Go Forth and Ms. Fisch were concerned that there is contradictory language in Section 11996.11(a). They were concerned that this would be overly burdensome to the AIECs. They believe that the language is too restrictive.

Response: Section 11996.11(a) allows the AIECs budgetary leeway of 10 percent per line item. If an AIEC anticipates a greater than 10 percent change in a line item a budget revision is required. This allows the CDE to review and approve or disapprove the change. This requirement ensures that previously unapproved equipment purchases and activities fall within the scope of the program and that AIECs utilize sound fiscal practices in managing budgets.
The CDE recommends adding the following:
Section 11996.9 – amend by adding sections that the CDE will determine allocation of supplemental funding. Also, adding language that addresses the allocation of COLA funds, the requirements for the augmentation, the time lines, and the consequences for not meeting timelines.

Section 11996.7(b) – amend by adjusting the due dates of the Audit of Expenditures. 

ALTERNATIVES DETERMINATION
The SBE has determined that no alternative would be more effective in carrying out the purpose for which the regulation is proposed or would be as effective as and less burdensome to affected private persons than the proposed regulations.

LOCAL MANDATE DETERMINATION
The proposed regulations do not impose any mandate on local agencies or school districts.
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