	California Department of Education

SBE-003 (REV 04/17/07)

sdob-csd-may07item05
	ITEM # 32 

	[image: image2.png]





             
	CALIFORNIA STATE BOARD OF EDUCATION
MAY 2007 AGENDA
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Charter School Conflict of Interest Procedures: Approve Commencement of the Rulemaking Process for Amendments to Title 5, Sections 11961 – 11961.10
	 FORMCHECKBOX 

	Action

	
	 FORMCHECKBOX 

	Information

	
	 FORMCHECKBOX 

	Public Hearing


	RECOMMENDATION


The California Department of Education (CDE) recommends that the State Board of Education (SBE):

· Approve the Notice of Proposed Rulemaking;

· Approve the Initial Statement of Reasons;

· Approve the proposed regulations; and 

· Direct staff to commence the rulemaking process.  

	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


This item has not been the subject of previous SBE discussion and action.
	SUMMARY OF KEY ISSUES


School district and county office of education governing boards are subject to the conflict of interest provisions applicable to public entities, pursuant to Government Code sections 1090 and 87100, et seq. Nonprofit and for-profit corporations have their own conflict of interest provisions, which differ from those applicable to public entities.  Charter schools, which are public schools yet are often managed and operated by non-profit and for-profit corporations, do not fit clearly into either category. Some charter schools have created secondary nonprofit and for-profit organizations to provide the public charter school with programmatic and/or management services pursuant to contracts. In some cases, the charter school governing board members or officers are also principals of the contractor organizations. This overlap presents the potential for abuse and calls for greater clarity of responsibilities on the part of charter school officers and board members to disclose potential conflicts of interest and to avoid participating in improper, self-interested transactions.  
	SUMMARY OF KEY ISSUES (cont)


Specifically, the CDE proposes to add Title 5, California Code of Regulations, Sections 11961 – 11961.9 to clarify the fiscal conditions that apply to charter schools and to clarify the standards to which charter school business transactions will be held by those entities with oversight authority, including the authority to revoke a charter for fiscal impropriety under Education Code (EC) sections 47604.32, 47604.5, 47605(b)(5)(l), and 47607(c). These proposed regulations are the result of a working group of department staff, county officials, Fiscal Crisis Management Assessment Team (FCMAT), charter schools, and charter school association representatives, which met for over a year in the development of draft regulations. The draft regulations were presented to the Advisory Commission on Charter Schools (ACCS) at its January 29 and March 19, 2007, meetings. At its March 19, 2007 meeting, the ACCS unanimously voted to direct CDE to present the draft regulations to the SBE at its May 2007 meeting with a request that the SBE initiate the rulemaking process.

	FISCAL ANALYSIS (AS APPROPRIATE)


The fiscal analysis will be provided as an Item Addendum.
	ATTACHMENT(S)


Attachment 1:  Initial Statement of Reasons (5 Pages)

Attachment 2:  Title 5.  EDUCATION. California State Board of Education Notice of 


   Proposed Rulemaking, Charter Schools (4 Pages).

Attachment 3:  Title 5.  EDUCATION. Division 1. California Department of Education. 


   Subchapter 19 Charter Schools, Article 1.2 Conflict of Interest Policies 


  (8 Pages)

INITIAL STATEMENT OF REASONS

Conflict of Interest Policies in Charter Schools

SECTION 11961.  Conflict of Interest (Addition)
SPECIFIC PURPOSE OF THE REGULATIONS

The proposed regulations establish conflict of interest policies for charter schools that are governed by entities other than school district or county office of education governing boards.  

Some charter schools have created secondary for-profit and nonprofit organizations to provide the public charter school with programmatic and/or management services pursuant to contracts. Other charter schools operate independently from their charter authorizing entities and yet not within the bounds of either for-profit or nonprofit public benefit corporations.  In some cases, the charter school governing board members or executives are also principals of the contractor organizations. This overlap, and the lack of clarity as to whether or not conflict of interest provisions actually apply to charter schools, presents the potential for abuse and calls for greater clarity in the responsibility of charter school officers and governing board members to disclose potential conflicts of interest and to avoid participating in improper self-interested transactions.

The proposed regulations are necessary to clarify the fiscal conditions that apply to charter schools and to clarify the standards to which charter school business transactions will be held by auditors and by those entities with oversight authority, including the authority to revoke a charter for fiscal impropriety under Education Code sections 47604.32, 47604.5, 47605(b)(5)(I), and 47607(c). 

NECESSITY/RATIONALE

School district and county office of education governing boards are subject to the conflict of interest provisions applicable to public entities, pursuant to Government Code sections 1090 and 87100, et seq. Charter schools operated by other entities, such as not-for-profit corporations, associations, cooperatives or joint powers authorities, often either do not have, or have established their own, conflict of interest provisions, which typically differ from those applicable to public entities.  Charter schools operated by these other entities, while public schools under the public school system, do not clearly fit into the Government Code requirements because of the nature of their governance structure.  

California’s charter school movement has attempted to find the appropriate balance in their schools—allowing teachers a “voice” in the management and administration of the school, especially when making decisions affecting instructional practices—while at the same time ensuring that these decisions are made in the best interest of the charter school and providing a clearly identifiable way to mitigate such conflict of interest.  Consequently, a need exists to create conflict of interest rules that are specifically tailored to the charter school situation so that charter schools may continue to have parents, teachers and administrators sit as members of their governing boards.

SECTION 11961
The proposed regulation would clarify under which conflict of interest provisions a charter school would be subject.  Specifically, the regulation would clarify that charter schools governed by school districts and county offices of education are subject to the laws and regulations applicable to those local education agencies (Government Code Sections 1090 and 87100 et seq.); these governing boards are one and the same as the school district and county office of education governing boards.  Charter schools governed by other entities would be subject to these proposed regulations establishing charter school conflict of interest provisions.  This provision is necessary to protect the public trust by ensuring that charter school financial transactions and contracts are made in an open and “sunshined” process, that they are in the best interest of the charter school, and that charter school officers and governing board members do not engage in self-dealing.

SECTION 11961.1
The proposed regulation would enumerate the duties of a member of a charter school board of directors.  Proposed subdivision (a) would require a member of a charter school board of directors to serve in a manner that is in the best interests of the charter school and with such care as any ordinary prudent person in a like position would use under similar circumstances.

Proposed subdivision (b) would clarify that in performing the duties of a board member, a board member may, in good faith, rely on information, opinions, reports or statements prepared or presented by persons or entities that the board member believes to be reliable and competent.

Proposed subdivision (c) would exempt any person who performs the duties of a director as enumerated in subsections (a) and (b) from liability based on any alleged failure to discharge his or her obligations as a board member.  

Proposed subdivision (d) would authorize the delegation of management activities of the charter school, provided that the ultimate decision-making authority and control remains with the governing board of directors.  This provision recognizes the practice of contracting with school management organizations, while ensuring that the ultimate decisions are made by a board of directors that is acting in the best interests of the school, and not for personal gain.

SECTION 11961.2
The proposed regulation would prohibit interested persons, as defined, from making up more than forty-nine percent (49%) of the persons serving on the charter school board of directors.  This provision is modeled after the standards of conduct for directors and management of non-profit public benefit corporations found in the California Corporations Code.  Successful charter schools have historically high levels of grassroots support from the community, parents, and teachers, and a big part of this support is a result of their participation in school governance, in the form of serving on the charter school board of directors.  Traditional public school districts are subject to the Political Reform Act, Government Code section 87100 requirements, and the conflict of interest requirements found under Government Code section 1090, which prohibit persons employed by the school district from serving on the governing board of directors.  The proposed regulation recognizes that charter schools do not clearly fit under either set of standards, and provides clarity with respect to policies to be utilized by charter schools that are not governed by their authorizing entity (the school district or county office of education board of directors).  This provision will allow the continued participation of charter school teachers on the board of directors, while limiting their influence over decisions that could potentially personally benefit them.  

SECTION 11961.3
The proposed regulation would prohibit self-dealing on the part of a charter school officer or board member, and define the terms “immediate family member” and “indirect investment or interest” as used in these regulations.

Proposed subdivision (a) would clarify that a member of a charter school board of directors has violated his or her duties described in proposed section 11961.1 if he or she makes a decision or takes an action for which he or she knows or has reason to know he or she has a financial interest.  This provision is necessary to prevent governing board directors from self-dealing.

Proposed subdivision (b) identifies what constitutes an individual’s material financial interest, distinguishable from a decision or action’s effect on the charter school or the public generally.  This provision is necessary to prevent governing board of directors from self-dealing.

Proposed subdivision (c) would clarify that a violation of duties has not occurred if the decision or action in question was taken in good faith and was not the result of favoritism.  This provision is necessary to protect members of the charter school board of directors from undue or unfair scrutiny in the performance of their duties if the decision provided reasonable benefit to a class of people to which member belongs – such as teachers.

SECTION 11961.4
The proposed regulation would clarify that any member of a charter school board of directors that has a financial interest within the meaning of proposed section 11961.3 must identify the financial interest in question, recuse him or herself from discussing and voting on the matter, and must leave the room until after the discussion and voting are concluded.  This provision is necessary to ensure that a member of the charter school board of directors does not use undue influence on the other members of the board of director in a manner which could result in a financial benefit within the meaning of proposed section 11961.3.

SECTION 11961.5
The proposed regulation would identify and clarify under what conditions an action taken by a charter school which financially benefits one or more members of the board of directors or officers of the charter school are not deemed to violate the duties described in proposed section 11961.1. This provision is necessary to ensure that actions or decisions made by the charter school are not unduly or unfairly subjected to scrutiny or invalidated when they are made in the best interests of the charter school.

Proposed subdivision (a) would require the board to authorize any such transactions with a majority of the members then in office without counting the vote of the member or members with the financial interest, and would require the board, before taking such action, to take reasonable steps to determine the most advantageous circumstances for the best interests of the charter school.

Proposed subdivision (b) would authorize a committee of the board or a person authorized by the board to make decisions and enter into transactions on behalf of the charter school under circumstances where it is not reasonable to obtain prior board approval, so long as such decision or transaction is then ratified by a majority vote of the members of the board that do not have a financial interest in the decision or transaction made.  This provision is necessary to ensure charter schools are not prevented from reasonably delegating responsibility to make decisions or take actions in the best interest of the school when circumstances are not conducive to obtaining prior board approval, yet still ensure that responsibility for final authority remains with the governing board. 

SECTION 11961.6
The proposed regulation would clarify that contracts or transactions authorized, approved, or ratified by the board of directors are not voided of necessity because one or more of its directors, with no interest in the contract or transaction, were present at the meeting which authorized, approved, or ratified the contract or transaction, and specify the conditions there under.  This provision is necessary to ensure the efficient operations of a charter school and to clarify that contracts or transactions are not automatically invalidated by overlapping director interests of the contract or transaction is made in the best interests of the charter school, the material facts were made known, and the vote of the member or members with a financial interest was not counted.

SECTION 11961.7
The proposed regulation would prohibit loans of money or property or loan guarantees of any charter school officer or board member, but would authorize advances for reasonable expenses in the performance of the duties of a board member or officer of the school.  This provision is necessary to ensure the efficient operations of a charter school and to ensure board members and officers of the school are fairly compensated for the performance of their duties.

SECTION 11961.8
Proposed subdivision (a) would require every member of a charter school board of directors and any officers of a charter school identified by the charter school board of directors to file a conflict of interest disclosure statement under specified circumstances.  This provision is necessary to ensure that any person or persons in a position of authority to enter into transactions that may be of personal financial benefit has been made in the best interest of the charter school and in accordance with the conflict of interest policies set forth in these proposed regulations.

Proposed subdivision (b) would require every person who is required to file a conflict of interest disclosure statement under proposed subsection (a) to annually file an amended statement indicating any changes that occurred since the previous statement was filed.

Proposed subdivision (c) would require the disclosure statement required under proposed subdivision (a) to be on Form 700: Statement of Economic Interest, adopted for such purpose by the Fair Political Practices Commission. This is necessary in order to assure uniformity among charter schools authorized by many LEAs across the state.

Proposed subdivision (d) would require each disclosure statement filed pursuant to this section to be maintained at the charter school’s primary administrative office and made available, on request, for inspection by the charter school’s authorizing agency or member of the public. This is necessary because it is not clear under current law where such statements should be filed.

Proposed subdivision (e) would require the annual conflict of interest disclosure statements filed pursuant to this section to be audited annually by the charter school’s auditor in conjunction with the school’s required annual financial audit.  This provision is necessary to ensure that, in cases where the charter school has approved, authorized, or ratified transactions that may have financially benefited one or more members of the charter school’s governing board or an officer of the charter school, was made only after good faith determination that such transaction was in the best interest of the charter school.

SECTION 11961.9
The proposed regulation would require every charter school to adopt a conflict of interest policy that will guard against the illegal or substantially improper use of charter school funds for the personal benefit of any officer, board member, or fiduciary of the charter school, and would specify that such policy must be adopted by the governing board of directors, maintained on file at the charter school’s primary administrative office, and made available on request to the charter school’s authorizing agency.  This provision is necessary to ensure that charter school funds are spent in the best interests of the charter school and the children the charter school has been entrusted with to serve. 

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDIES, REPORTS, OR DOCUMENTS

The State Board of Education (SBE) did not rely upon any technical, theoretical, or empirical studies, reports or documents in proposing the adoption of these regulations.

REASONABLE ALTERNATIVES TO THE REGULATIONS AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

No other alternatives were presented to or considered by the State Board.

REASONABLE ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY ADVERSE IMPACT ON SMALL BUSINESS

The SBE has not identified any alternatives that would lessen any adverse impact on small business.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT ADVERSE ECONOMIC IMPACT ON ANY BUSINESS

The proposed regulations would not have a significant adverse economic impact on any business because they relate only to public charter schools and not to small business practice.

03-26-07

STATE OF CALIFORNIA                                                                                                     ARNOLD SCHWARZENEGGER, Governor

	CALIFORNIA STATE BOARD OF EDUCATION
1430 N Street, Room 5111

Sacramento, CA  95814
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NOTICE OF PROPOSED RULEMAKING
AMENDMENT TO CALIFORNIA CODE OF REGULATIONS, TITLE 5 

REGARDING CONFLICT OF INTEREST – CHARTER SCHOOLS
[Notice published May 25, 2007]

NOTICE IS HEREBY GIVEN that the State Board of Education (SBE) proposes to adopt the regulations described below after considering all comments, objections, or recommendations regarding the proposed action.

PUBLIC HEARING
California Department of Education staff, on behalf of the SBE, will hold a public hearing beginning at 9:00 a.m. on July 10, 2007, at 1430 N Street, Room 1801, Sacramento.  The room is wheelchair accessible.  At the hearing, any person may present statements or arguments, orally or in writing, relevant to the proposed action described in the Informative Digest.  The SBE requests that any person desiring to present statements or arguments orally notify the Regulations Coordinator of such intent.  The SBE requests, but does not require, that persons who make oral comments at the hearing also submit a written summary of their statements.  No oral statements will be accepted subsequent to this public hearing.

WRITTEN COMMENT PERIOD
Any interested person, or his or her authorized representative, may submit written comments relevant to the proposed regulatory action to:  
Debra Strain, Regulations Coordinator

LEGAL DIVISION

California Department of Education 
1430 N Street, Room 5319

Sacramento, California  95814

Comments may also be submitted by facsimile (FAX) at 916-319-0155 or by e-mail to regcomments@cde.ca.gov. Comments must be received by the Regulations Coordinator prior to 5:00 p.m. on July 10, 2007.
AVAILABILITY OF CHANGED OR MODIFIED TEXT
Following the public hearing and considering all timely and relevant comments received, the SBE may adopt the proposed regulations substantially as described in this Notice or may modify the proposed regulations if the modifications are sufficiently related to the original text.  With the exception of technical or grammatical changes, the full text of any modified regulation will be available for 15 days prior to its adoption from the Regulations Coordinator and will be mailed to those persons who submit written comments related to this regulation, or who provide oral testimony at the public hearing, or who have requested notification of any changes to the proposal.
AUTHORITY AND REFERENCE
Authority:  Section 33031, Education Code.

Reference:  Sections 47604.32, 47604.5, 47605(b)(5)(I) and 47607(c), Education Code.

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

The proposed adoption of regulations in California Administrative Code, sections 11961-11961.10, relating to conflict of interest policies for charter schools that are governed by entities other than school district or county office of education governing boards,

is necessary to clarify the fiscal conditions that apply to charter schools and to clarify the standards to which charter school business transactions will be held by those entities with oversight authority, including the authority to revoke a charter for fiscal impropriety under Education Code sections 47604.32, 47604.5, 47605(b)(5)(I), and 47607(c).  

INCORPORATION BY REFERENCE

 

This regulation incorporates by reference the Conflict of Interest Disclosure Statement. A copy of this form can be obtained by contacting the Regulations Coordinator. 
DISCLOSURES REGARDING THE PROPOSED REGULATION

The SBE has made the following initial determinations:

Mandate on local agencies or school districts:  TBD
Cost or savings to state agencies:  TBD
Costs to any local agencies or school districts for which reimbursement would be required pursuant to Part 7 (commencing with section 17500) of division 4 of the Government Code: TBD
Other non-discretionary cost or savings imposed on local educational agencies:  TBD
Cost or savings in federal funding to the state:  TBD
Significant, statewide adverse economic impact directly affecting business including the ability of California businesses to compete with businesses in other states:  TBD
Cost impacts on a representative private person or businesses:  The SBE is not aware of any cost impacts that a representative private person or business would necessarily incur in reasonable compliance with the proposed action.

Adoption of these regulations will not 1) create or eliminate jobs within California; 2) create new businesses or eliminate existing businesses within California; or 3) affect the expansion of businesses currently doing business within California.

Effect on housing costs:  TBD
Effect on small businesses:  The proposed regulations would not have a significant adverse economic impact on any business because they relate only to public charter schools and not to small business practices.  
CONSIDERATION OF ALTERNATIVES
The SBE must determine that no reasonable alternative it considered or that has otherwise been identified and brought to the attention of the SBE, would be more effective in carrying out the purpose for which the action is proposed, or would be as effective and less burdensome to affected private persons than the proposed action.

The SBE invites interested persons to present statements or arguments with respect to alternatives to the proposed regulations at the scheduled hearing or during the written comment period.

CONTACT PERSONS
Inquiries concerning the content of this regulation may be directed to:

Deborah Probst, Education Programs Consultant

Charter Schools Division 

California Department of Education

1430 N Street, Room 5401

Sacramento, CA  95814

Telephone:  916-322-6029
E-mail: dprobst@cde.ca.gov
Inquiries concerning the regulatory process may be directed to the Regulations Coordinator or Connie Diaz, Regulations Analyst, at 916-319-0860. 

INITIAL STATEMENT OF REASONS AND INFORMATION

The SBE has prepared an initial statement of reasons for the proposed regulation and has available all the information upon which the proposal is based.
TEXT OF PROPOSED REGULATION AND CORRESPONDING DOCUMENTS

Copies of the exact language of the proposed regulation and of the initial statement of reasons, and all of the information upon which the proposal is based, may be obtained upon request from the Regulations Coordinator. These documents may also be viewed and downloaded from the CDE’s Web site at http://www.cde.ca.gov/re/lr/rr. 

AVAILABILITY AND LOCATION OF THE FINAL STATEMENT OF REASONS AND RULEMAKING FILE

All the information upon which the proposed regulations are based is contained in the rulemaking file which is available for public inspection by contacting the Regulations Coordinator. 

You may obtain a copy of the final statement of reasons once it has been prepared, by making a written request to the Regulations Coordinator.
REASONABLE ACCOMMODATION FOR ANY INDIVIDUAL WITH A DISABILITY

Pursuant to the Rehabilitation Act of 1973, the Americans with Disabilities Act of 1990, and the Unruh Civil Rights Act, any individual with a disability who requires reasonable accommodation to attend or participate in a public hearing on proposed regulations, may request assistance by contacting Deborah Probst, Charter Schools Division, 1430 N Street, Sacramento, CA, 95814; telephone, 916-322-6029; fax, 916-322-1465. It is recommended that assistance be requested at least two weeks prior to the hearing.
Title 5.  EDUCATION

Division 1.  California Department of Education
Chapter 11. Special Programs

Subchapter 19. Charter Schools

Article 1.2. Conflict of Interest Policies
 § 11961. Conflict of Interest Policies Applicable to Charter Schools. 

Unless a charter school is governed by the school district governing board or county board of education that authorized the charter and the board adheres to the conflict of interest statutes and regulations applicable to that body, the charter school shall comply with this chapter.

NOTE: Authority cited: Section 33031, Education Code. Reference:
Sections 47604.32, 47604.5, 47605, and 47607, Education Code.

§ 11961.1. Board of Directors’ Duties. 

(a) A member of a charter school board of directors shall perform his or her duties as a board member, including duties as a member of any committee of the board upon which the board member serves, in good faith, in a manner such board member believes to be in the best interests of the charter school and with such care, including reasonable inquiry, as an ordinarily prudent person in a like position would use under similar circumstances.


(b) In performing the duties of a board member, a board member shall be entitled to rely on information, opinions, reports or statements, including financial statements and other financial data, in each case prepared or presented by:


(1) One or more officers or employees of the charter school whom the board member believes to be reliable and competent in the matters presented;


(2) Counsel, independent accountants or other persons as to matters which the board member believes to be within such person's professional or expert competence; or


(3) A committee of the board upon which the board member does not serve, as to matters within its designated authority, which committee the board member believes to merit confidence, so long as, in any such case, the board member acts in good faith, after reasonable inquiry when the need therefore is indicated by the circumstances and without knowledge that would cause such reliance to be unwarranted.


(c) Except as provided in section 11961.3, a person who performs the duties of a board member in accordance with subdivisions (a) and (b) is deemed to have discharged the person's obligations as a board member and shall have no liability based on any alleged failure to discharge the person’s obligations as a board member.

(d) If the board of directors delegates the management of the activities of the charter school to one or more persons, management company or committee however composed, the activities and affairs of the charter school shall be managed by and all powers shall be exercised under the ultimate direction of the board, which shall not have the authority to delegate these ultimate responsibilities. Review and approval of the charter school budget shall not be delegated.

NOTE: Authority cited: Section 33031, Education Code. Reference:
Sections 47604.32, 47604.5, 47605, and 47607, Education Code.

§ 11961.2. Limitation on Interested Directors. 


(a) Any other provision of this article notwithstanding, not more than 49 percent of the persons serving on the board of any charter school shall be interested persons.


(b) "Interested persons" means either:


(1) Any person currently being compensated by the charter school for services rendered to it within the previous 12 months, whether as a full- or part-time employee, independent contractor, or otherwise, excluding any reasonable compensation paid to a director as director; or


(2) Immediate family members, as defined in section 11961.3, of any such person described in paragraph (1).
NOTE: Authority cited: Section 33031, Education Code. Reference:
Sections 47604.32, 47604.5, 47605, and 47607, Education Code.

§ 11961.3. Prohibition Against Self-Dealing. 

For the purpose of this section, "immediate family" means any brother, sister, child (whether adopted or by birth), spouse, domestic partner, brother-in-law, sister-in-law, son-in-law, daughter-in-law, mother, father, mother-in-law, or father-in-law of any such person.


For purposes of this section, “indirect investment or interest” means any investment or interest owned by or on behalf of an immediate family member or an agent on behalf of a charter school board member or officer.

(a) A charter school board member or officer violates his or her duties described in section 11961.1 if he or she makes, participates in making or attempts to use his or her official position with the charter school to influence an action or decision in which he or she knows or has reason to know he or she has a financial interest.  


(b) A charter school board member or officer has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the charter school or the public generally, on the board member or officer or a member of his or her immediate family, or on any of the following:


(1) Any entity in which the charter school board member or officer is a board member, officer, partner, trustee, employee, or holds any position of management or has a direct or indirect investment worth $2,000 or more.


(2) Any direct or indirect real property interest owned or held by the charter school board member or officer worth $2,000 or more.


(3) Any source of income aggregating $500 or more in value provided or promised to, or received by, the charter school board member or officer currently or within 12 months prior to the time when the decision is made, except for gifts or loans by a commercial lending institution made in the regular course of business on terms available to the general public.


(4) Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating $360 or more in value provided to, received by, or promised to the charter school board member or officer within 12 months prior to the time when the decision is made.  


(c) The provisions of this section do not apply to an action that:


(1) results in a benefit to one or more board members or officers because they are in a class of persons intended to be benefited by the action, and


(2) is approved or authorized by the charter school in good faith and without favoritism. 

NOTE: Authority cited: Section 33031, Education Code. Reference:
Sections 47604.32, 47604.5, 47605, and 47607, Education Code.

§ 11961.4. Disqualification and Recusal. 


A member of a charter school board of directors or a charter school officer who has a financial interest in an action within the meaning of section 11961.3 shall, upon identifying a conflict of interest or a potential conflict of interest and immediately prior to the consideration of the matter, do all of the following:


(a) Disclose the financial interest that gives rise to the conflict of interest or potential conflict of interest. The disclosure shall be made in sufficient detail to be such that the conflict or potential conflict shall be understood by the other charter school board members.


(b) Recuse himself or herself from discussing and voting on the matter, or otherwise using his or her position to influence the action in any way, and,

(c) If the item is considered in a closed meeting of the charter school board of directors, the interested board member shall not be present when the decision is considered or knowingly obtain or review a recording or any other non-public information regarding the decision. However, the interested board member is counted in determining the presence of a quorum at a meeting of the board which authorizes, approves, or ratifies a contract or transaction.

NOTE: Authority cited: Section 33031, Education Code. Reference:
Sections 47604.32, 47604.5, 47605 and 47607, Education Code.

§ 11961.5. Action Taken in the Charter School’s Best Interest. 


(a) A charter school action in which one or more board members or officers has a financial interest shall not be deemed to violate the duties described in section 11961.1 if the following facts are established:


(1) The charter school entered into the transaction for its own benefit;

 
(2) The transaction was fair and reasonable as to the charter school at the time the charter school entered into the transaction;


(3) Prior to consummating the transaction or any part thereof the board authorized or approved the transaction in good faith by a vote of a majority of the board members then in office without counting the vote of the interested board member or board members, and with knowledge of the material facts concerning the transaction and the board member's interest in the transaction.  Except as provided in subdivision (b), action by a committee of the board shall not satisfy this section; and

 
(4) After reasonable investigation and prior to authorizing or approving the transaction, the board considered and in good faith determined that the charter school could not have obtained a more advantageous arrangement with reasonable effort under the circumstances;


(b) An action by a committee or person representing the charter school shall not be deemed to violate section 11961.1 if:

(1) A committee or person authorized by the board approved the transaction in a manner consistent with the standards set forth in subdivision (a) of this section;


(2) It was not reasonably practicable to obtain approval of the board prior to entering into the transaction; and


(3) The board, after determining in good faith that the conditions of paragraphs (1) and (2) were satisfied, ratified the transaction at its next meeting by a vote of the majority of the board members then in office without counting the vote of the interested director or directors.

NOTE: Authority cited: Section 33031, Education Code. Reference: Sections 47604.32, 47604.5, 47605, and 47607, Education Code.

§ 11961.6. Overlapping Board Members. 


(a) No contract or other transaction between a charter school and any other entity of which one or more of the charter school  board members are board members is either void or voidable because such charter school board member or board members are present at the meeting of the charter school board of directors or a committee thereof which authorizes, approves or ratifies the contract or transaction, if:


(1) The material facts as to the transaction and as to such charter school board member’s other board membership are fully disclosed or known to the charter school board of directors or committee, and the charter school board of directors or committee authorizes, approves or ratifies the contract or transaction in good faith by a vote sufficient without counting the vote of the common board member or board members; or


(2) As to contracts or transactions not approved as provided in subdivision (1) of this section, the contract or transaction is just and reasonable as to the corporation at the time it is authorized, approved or ratified.


(b) This section does not apply to transactions covered by section 11961.3.
NOTE: Authority cited: Section 33031, Education Code. Reference: Sections 47604.32, 47604.5, 47605, and 47607, Education Code.

§ 11961.7. Prohibition on Loans to Board Members and Officers. 


A charter school shall not make any loan of money or property to or guarantee the obligation of any board member or officer; except for advancing money to a board member or officer of the charter school for expenses reasonably anticipated to be incurred in the performance of the duties of the officer or board member, provided that in the absence of the advance, the officer or board member would be entitled to be reimbursed for the expenses by the school.

NOTE: Authority cited: Section 33031, Education Code. Reference:
Sections 47604.32, 47604.5, 47605, and 47607, Education Code.

§ 11961.8. Conflict of Interest Disclosure Statement. 


(a) Every member of a charter school board of directors and each charter school officer identified by the charter school board of directors shall file a conflict of interest disclosure statement with the charter school not more than 30 days after assuming office, updated annually thereafter, and filed within 30 days after leaving office.  


(b) Every person who is required to file an initial conflict of interest disclosure statement shall annually file an amended statement disclosing any changes that occurred during the period since the previous statement was filed. 


(c) The conflict of interest disclosure statement shall be on a Form 700: Statement of Economic Interest available at http://www.fppc.ca.gov or on a form adopted for such purpose by the State Board of Education. 

(d) Each individual’s conflict of interest disclosure statement shall remain on file at the charter school’s primary administrative office and made available, upon request, for inspection by the charter school’s authorizing agency or member of the public.


(e) Auditor verification of compliance with this section, as well as reporting of related party transactions, shall be included in the charter school’s annual audit.
NOTE: Authority cited: Section 33031, Education Code. Reference:
Sections 41020, 47604.32, 47604.5, 47605, and 47607, Education Code; Sections 81000-91015, Government Code.

§ 11961.10. Conflict of Interest Policy. 


Every charter school shall adopt a conflict of interest policy meant to guard against the illegal or substantially improper use of charter school funds for the personal benefit of any officer, board member or fiduciary of the charter school. The conflict of interest policy sets forth the obligations of charter school officers and board members to conduct their duties in the best interest of the charter school. The conflict of interest policy shall be adopted by the board of directors, kept on file at the charter school’s primary administrative office, and made available, upon request, for review by the charter school’s authorizing agency. 

NOTE: Authority cited: Section 33031, Education Code. Reference:
Sections 47604.32, 47604.5, 47605, and 47607, Education Code.
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