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	CALIFORNIA STATE BOARD OF EDUCATION
September 2007 AGENDA

	SUBJECT

Child Nutrition Programs: Food and Beverage Requirements Outside of the Federal School Meal Programs - Approve Commencement of the Rulemaking Process for Amendments to Title 5, Sections 15575 - 15578.
	 FORMCHECKBOX 

	Action

	
	 FORMCHECKBOX 

	Information

	
	 FORMCHECKBOX 

	Public Hearing


	RECOMMENDATION


The California Department of Education (CDE) recommends that the State Board of Education (SBE) take the following action:
· Approve the Notice of Proposed Rulemaking;

· Approve the Initial Statement of Reasons;

· Approve the proposed regulations; and 

· Direct CDE to commence the rulemaking process.  

	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


In 1977, the SBE approved regulations regarding food and beverage sales outside of the federal reimbursable meal program to address sales by student organizations. Those regulations clarified which student organizations can sell what general types of foods, and when they can sell them. 
	SUMMARY OF KEY ISSUES


In 2005, Senate Bill (SB) 12 and SB 965, authored by Senator Escutia, enacted rigorous food and beverage standards. However, SB 12 and SB 965 do not provide sufficient detail to clearly state what and when certain food and beverage items can be sold.

Under SB 12 and SB 965, public schools must comply with specific requirements for all food and beverages sold to students outside of the federally reimbursable meal program. Due to ambiguous language within areas of these two laws, it is difficult to determine compliance of certain foods and beverages.
The CDE’s Nutrition Services Division has identified the ambiguous areas of the laws and, with the advice and guidance of a stakeholder advisory group and the SBE’s Child Nutrition Advisory Council, proposed regulations that clarify or define each of these ambiguous areas. If approved, these regulations will be used in conjunction with SB 12 
	SUMMARY OF KEY ISSUES, Cont


and SB 965 to provide the guidance necessary for schools and districts to comply with the requirements.
	FISCAL ANALYSIS (AS APPROPRIATE)


A fiscal analysis will be submitted as an Item Addendum.
	ATTACHMENT(S)


Attachment 1:
Initial Statement of Reasons (2 Pages)

Attachment 2:
Notice of Proposed Rulemaking (5 Pages)
Attachment 3:
Proposed Regulations (4 Pages)
INITIAL STATEMENT OF REASONS

Child Nutrition Programs

SECTION 15575.
Definitions for foods.
SECTION 15576.
Definitions for beverages.
SECTION 15577.
General Definitions.

SECTION 15578.
Sale of food items.

SPECIFIC PURPOSE OF THE REGULATIONS

The proposed regulations will further define and clarify the nutrition standards as set forth by Education Code (EC) sections 49430, 49431, 49431.2, and 49431.5. Additionally, EC Section 48931 authorizes the State Board of Education (SBE) to regulate “competitive foods”, which the United States Department of Agriculture defines as any food or beverage sold in competition with a federally reimbursable school meal.

NECESSITY/RATIONALE

Existing law (EC sections 49430, 49431, 49431.2, and 49431.5) requires nutrition standards for all foods and beverages sold to students outside of the federally reimbursable school meal programs. Current state regulations (California Code of Regulations, Title 5, Sections 15500 and 15501) control student organization sales of foods and beverages on school campuses. Current federal regulations (7 CFR Part 210.11 and 220.12) control the sale of “Foods of Minimal Nutritional Value.”

The proposed regulations clarify what foods and beverages may be sold to students on school campus during the school day and one-half hour after the end of the school day.

Specifically, regulations are proposed to:

Define specific food, beverage, and nutrient terms and clarify the sale of compliant and non-compliant foods.

Section 15575 – defines specific food types such as whole grain foods, dairy foods, entrée items, full meal, exempt foods, and non-exempt foods.

Section 15576 – defines the term beverage, and also defines other beverage types such as electrolyte replacement beverage, milk, and non-dairy milk.

Section 15577 – defines ingredients, nutrient requirements within foods or beverages, such as sweetener; fat, saturated fat, sugar, and caloric requirements.

Section 15578 – clarifies circumstances for the sale of compliant and non-compliant foods.

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS OR DOCUMENTS

The SBE did not rely upon any technical, theoretical or empirical studies, reports or documents in proposing the adoption of this regulation.

REASONABLE ALTERNATIVE TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

No other alternatives were presented to or considered by the SBE.

REASONABLE ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY ADVERSE IMPACT ON SMALL BUSINESS.

The SBE has not identified any alternatives that would lessen any adverse impact on small business.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT ADVERSE ECONOMIC IMPACT ON ANY BUSINESS

The proposed regulations may have a significant adverse economic impact on some food and beverage businesses because this regulation makes changes to what food and beverages may be sold on school campuses to students. Many food and beverage manufacturers have modified their products to comply with the existing law. The clarifications may lead to additional changes in food and beverage manufacturing, which can impact the cost of creating, developing, or selling products that meet the nutritional requirements of the statute and these regulations.

The proposed regulations also may result in some food and beverage manufacturers being able to sell either a greater or lesser number of products than were previously sold.
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NOTICE OF PROPOSED RULEMAKING
AMENDMENT TO CALIFORNIA CODE OF REGULATIONS, TITLE 5 

REGARDING CHILD NUTRITION PROGRAMS
[Notice published October 5, 2007]

NOTICE IS HEREBY GIVEN that the State Board of Education (SBE) proposes to adopt the regulations described below after considering all comments, objections, or recommendations regarding the proposed action.

PUBLIC HEARING
California Department of Education (CDE) staff, on behalf of the SBE, will hold a public hearing beginning at 1:00 p.m. on 
November 20, 2007, at 1430 N Street, Room 1101, Sacramento, California. The room is wheelchair accessible. At the hearing, any person may present statements or arguments, orally or in writing, relevant to the proposed action described in the Informative Digest. The SBE requests, but does not require, that persons who make oral comments at the hearing also submit a written summary of their statements. No oral statements will be accepted subsequent to this public hearing.

WRITTEN COMMENT PERIOD
Any interested person, or his or her authorized representative, may submit written comments relevant to the proposed regulatory action to:
Debra Strain, Regulations Coordinator

LEGAL DIVISION

California Department of Education 
1430 N Street, Room 5319

Sacramento, California 95814

Comments may also be submitted by facsimile (FAX) at 
916-319-0155 or by e-mail to regcomments@cde.ca.gov. Comments must be received by the Regulations Coordinator prior to 5:00 p.m. on November 20, 2007.
AVAILABILITY OF CHANGED OR MODIFIED TEXT
Following the public hearing and considering all timely and relevant comments received, the SBE may adopt the proposed regulations substantially as described in this Notice or may modify the proposed regulations if the modifications are sufficiently related to the original text. With the exception of technical or grammatical changes, the full text of any modified regulation will be available for 15 days prior to its adoption from the Regulations Coordinator and will be mailed to those persons who submit written comments related to this regulation, or who provide oral testimony at the public hearing, or who have requested notification of any changes to the proposal.
AUTHORITY AND REFERENCE
Authority:  Section 33031, Education Code.

Reference:  Sections 49430, 49431, 49431.2, 49431.5, Education Code; Sections 38181, 38191, and 38211, Food and Agricultural Code; 7 CFR Parts 210.10 and 220.8. 
INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

California Education Code sections 49430, 40431, 40431.2, and 49431.5 (Senate Bill 12 and Senate Bill 965) create requirements for all food and beverages sold to students in school outside of the federally reimbursable meal programs. The requirements outlined in these laws improve the nutritional quality of food and beverage items sold through student stores, vending machines, district à la carte offerings, and on-campus fundraising.
The CDE proposes regulations to clarify and define ambiguous areas within the laws. Based on questions arising over several months, the proposed regulations provide essential guidance to entities selling foods and beverages on school campuses so that they can comply with the requirements. The primary purposes of the proposed regulations are to:

1.
Define food terms used in the law. For example, the law uses terms such as “dairy” and “whole grain” but does not supply a definition for these terms.

2.
Define beverage terms used in the law. For example, the law uses terms such as “electrolyte replacement beverage,” “milk,” and “nondairy milk” but does not supply a definition for these terms.

3. 
Clarify compliant food items. For example, the law outlines individual food requirements but does not include guidance for individual foods eaten in combination such as a bagel with cream cheese. The law also does not include guidance for individual foods mixed together such as trail mix.

DISCLOSURES REGARDING THE PROPOSED REGULATION

The SBE has made the following initial determinations:

Mandate on local agencies or school districts:  TBD
Cost or savings to state agencies:  TBD
Costs to any local agencies or school districts for which reimbursement would be required pursuant to Part 7 (commencing with section 17500) of division 4 of the Government Code: TBD
Other non-discretionary cost or savings imposed on local educational agencies:  TBD
Cost or savings in federal funding to the state:  TBD
Significant, statewide adverse economic impact directly affecting business including the ability of California businesses to compete with businesses in other states:  TBD
Cost impacts on a representative private person or businesses: The statute adversely impacted the food and beverage manufactures and sales of foods of minimal nutritional value (FMNV) and other foods by setting nutritional requirements of the statute and these regulations and prohibiting the sale of foods and beverages that do not meet the nutritional requirements. 

It is unknown whether the adoption of these regulations will: 1) create or eliminate jobs within California; 2) create new businesses or eliminate existing businesses within California; or 3) affect the expansion of businesses currently doing business within California. Effect on housing costs: TBD
Effect on small businesses: The proposed regulations may have a significant adverse economic impact on some food and beverage businesses because this regulation makes additional changes to what food and beverages may be compliant, therefore sold, in schools. Many food and beverage manufacturers have modified their products to comply with the existing law. Since there were ambiguous areas of the law that the regulations need to clarify, this may lead to additional changes in food and beverage manufacturing which can impact the cost of creating, developing, or selling compliant products.

The proposed regulations also may result in some food and beverage manufacturers being able to sell either a greater or lesser number of products than they correctly understand is allowable.

CONSIDERATION OF ALTERNATIVES
The SBE must determine that no reasonable alternative it considered or that has otherwise been identified and brought to the attention of the SBE, would be more effective in carrying out the purpose for which the action is proposed, or would be as effective and less burdensome to affected private persons than the proposed action.

The SBE invites interested persons to present statements or arguments with respect to alternatives to the proposed regulations at the scheduled hearing or during the written comment period.
CONTACT PERSONS
Inquiries concerning the content of this regulation may be directed to:

Michael Danzik, Nutrition Education Specialist

Nutrition Services Division
California Department of Education

1430 N Street, Suite 1500

Sacramento, CA  95814

Telephone: 916-445-7346

E-mail: mdanzik@cde.ca.gov
Inquiries concerning the regulatory process may be directed to the Regulations Coordinator or Connie Diaz, Regulations Analyst, at
916-319-0860. 

INITIAL STATEMENT OF REASONS AND INFORMATION

The SBE has prepared an initial statement of reasons for the proposed regulation and has available all the information upon which the proposal is based.
TEXT OF PROPOSED REGULATION AND CORRESPONDING DOCUMENTS

Copies of the exact language of the proposed regulation and of the initial statement of reasons, and all of the information upon which the proposal is based, may be obtained upon request from the Regulations Coordinator. These documents may also be viewed and downloaded from the CDE’s Web site at http://www.cde.ca.gov/re/lr/rr. 

AVAILABILITY AND LOCATION OF THE FINAL STATEMENT OF REASONS AND RULEMAKING FILE

All the information upon which the proposed regulations are based is contained in the rulemaking file which is available for public inspection by contacting the Regulations Coordinator. 

You may obtain a copy of the final statement of reasons once it has been prepared, by making a written request to the Regulations Coordinator.
REASONABLE ACCOMMODATION FOR ANY INDIVIDUAL WITH A DISABILITY

Pursuant to the Rehabilitation Act of 1973, the Americans with Disabilities Act of 1990, and the Unruh Civil Rights Act, any individual with a disability who requires reasonable accommodation to attend or participate in a public hearing on proposed regulations, may request assistance by contacting Michael Danzik, Child Nutrition Division, 1430 N Street, Sacramento, CA, 95814; telephone, 916-445-7346; fax, 916-322-3749. It is recommended that assistance be requested at least two weeks prior to the hearing.
Title 5 – Education

Division 1. California Department of Education

Chapter 15. Child Nutrition Programs

Subchapter 1. Food Sales, Food Service, and Nutrition Education

Article 6. Food and Beverage Requirements Outside of the

Federal School Meal Programs

§ 15575. Definitions for Foods.

As used in this article, the term:

(a) “Dairy” means a food made from milk with the exception of cheese packaged for individual sale.

(b)
“Entree item” means a food generally regarded as the primary food in a meal and contains:


(1)
Two or more of the following groups: meat/meat alternate, grain/bread, vegetable/fruit that are eaten together (e.g., turkey sandwich, pizza, hamburger on a bun, bean burrito, chef’s salad, fruit and cheese platter, baked potato with chili, chicken vegetable stir-fry, veggie sandwich), or


(2)
A meat/meat alternate alone (e.g., sausage patty, egg, chicken nuggets,), excluding nuts, nut butters, seeds, cheese, and yogurt.

(c) “Exempt foods" means nuts, nut butters, seeds, eggs, cheese packaged for individual sale, fruits, vegetables that have not been deep fried, and legumes that do not contain added sweeteners or fat.


(d)
“Full meal” means any combination of food items that meet the United States Department of Agriculture (USDA) approved School Breakfast Program or National School Lunch Program meal pattern requirements found in 7 CFR 210.10 or 220.8. 


(e)
“Meat/meat alternates,” “grain/breads,” and “vegetables/fruits” mean those described in the USDA’s Food Buying Guide for Child Nutrition Programs (2001 edition), which is incorporated by reference.

(f) “Non-exempt foods” means foods other than nuts, nut butters, seeds, eggs, cheese packaged for individual sale, fruits, vegetables that have not been deep fried, and legumes that do not contain added sweeteners or fat.

(g)
“Whole grain” means, but is not limited to, whole wheat flour, graham flour, 
cracked wheat, crushed wheat, wheat berries, entire wheat flour, whole durum flour, whole oats, oat groats, oatmeal, rolled oats, whole corn, whole grain cornmeal, popcorn, brown rice, brown rice flour, wild rice, whole rye, whole rye flour, dehulled barley, dehulled barley flour, whole grain barley, whole grain barley flour, buckwheat groats, whole buckwheat flour, bulgur (cracked wheat), whole millet, whole millet flour, whole quinoa, whole quinoa flour, whole spelt, whole spelt flour, whole sorghum (milo), whole sorghum flour, whole triticale, whole triticale flour.


(h)
“Whole grain food item” means


(1)
For purchased food products:


(A)
A food product that contains the following statement: "Diets rich in whole grain foods and other plant foods and low in total fat, saturated fat, and cholesterol, may help reduce the risk of heart disease and certain cancers",


(B) The first listed ingredient is a whole grain, or


(C) If the first listed ingredient is not specifically identified as a whole grain, documentation has been obtained within the previous 12 months from the manufacturer that lists whole grains, which, when combined, shall represent the predominant ingredient by weight of the product.

(2)
For prepared food products:


(A)
The weight of the whole grains in the product shall represent the predominant weight of the product.
NOTE: Authority cited: Section 33031, Education Code; Reference: Sections 49430, 49431, and 49431.2, Education Code; 7 CFR Parts 210.10 and 220.8.

§ 15576. Definitions for Beverages.

As used in this article the term:


(a) “Beverage” means any potable liquid.


(b)
“Electrolyte replacement beverage” means a potable liquid that meets all of the following requirements:


(1)
Water as the first ingredient.

(2)
Contains at least 1 gram but no more than 2.1 grams of sugar per fluid ounce.


(3)
No added artificial sweetener.


(4)
At least 10 milligrams but no more than 150 milligrams of sodium per 8 ounces.


(5)
At least 10 milligrams but no more than 90 milligrams of potassium per 8 ounces.

(6)
No added caffeine.


(c)
“Milk”  means cow’s or goat’s milk that:

(1)
Contains Vitamin A, Vitamin D, and at least 25 percent of the FDA-established Daily Value (DV) for calcium per 8 ounces.


(2)
Contains no more than 28 grams of total sugars per 8 ounces.


(3)
Does not contain artificial sweeteners.


(d)
“Non-dairy milk” alternative (e.g., rice milk, soy milk) means a beverage containing:

(1)
Vitamin A, Vitamin D and at least 25 percent of the DV for calcium per 8 ounces,

(2)
No more than 28 grams of total sugars per 8 ounces,

(3)
No more than 5 grams of fat per 8 ounces, and

(4)
No artificial sweeteners.
NOTE: Authority cited: Section 33031, Education Code. Reference: Section 49431.5, Education Code; Sections 38181, 38191, and 38211, Food and Agricultural Code.

§ 15577. Definitions – General.

As used in this article the term:


(a) “Caloric requirement” means:


(1) In elementary schools, no more than 175 calories per item.


(2)  In middle, junior, or high schools, no more than 250 calories per item.


(b) "Fat requirement" means no more than 35 percent of calories from fat.


(c) "Saturated fat requirement" means no more than 10 percent calories from saturated fat.


(d)  "Sugar requirement" means no more than 35 percent sugar by weight.

NOTE: Authority cited: Section 33031, Education Code. Reference: Sections 49430 and 49431.5, Education Code.
§ 15578. Sale of Food Items.

(a)
Any individually sold food items appearing together on the menu and typically combined before consuming simultaneously shall be regarded as one food item and analyzed for compliance with the fat requirement, saturated fat requirement, sugar requirement and caloric requirement, as one food item (e.g., bagel with cream cheese, salad with dressing, chicken patty on a bun). 

(b) All non-exempt food item for sale must meet the fat requirement, saturated fat requirement, sugar requirement and caloric requirement.


(c)
A food item for sale containing fruits, vegetables, nuts, nut butters, seeds, eggs, or legumes combined with non-exempted foods or ingredients, shall comply with the requirements for non-exempted foods.  

(d)
A food item for sale containing solely a mix of exempted foods is considered exempt from the fat requirement, saturated fat requirement, sugar requirement and caloric requirement. 
NOTE: Authority cited: Sections 33031 Education Code. Reference: Sections 49430, 49431, and 49431.2, Education Code.
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