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ADDENDUM TO FINAL STATEMENT OF REASONS
Charter Revocation and Revocation Appeals
UPDATE OF THE INITIAL STATEMENT OF REASONS
Through this rulemaking process, the State Board of Education (SBE) proposes to amend Article 2 and add Article 2.5 to Subchapter 19 of Chapter 11 of Division 1 of the California Code of Regulations, Title 5. The proposed regulations clarify and make specific the provisions of Education Code section 47607, subdivisions (c) through (g), which provide the criteria for revocation of a school’s charter by a chartering authority, the process by which the SBE may revoke a charter based on the recommendation of the State Superintendent of Public Instruction (SSPI) pursuant to Education Code section 47604.5, and the process by which a school may appeal a revocation decision to a county board of education and/or the SBE. 

Amendments to Article 2 provide the definitions necessary to carry out the revocation and revocation appeals process proposed in this rulemaking package.
Proposed Article 2.5 contains five new provisions. 
Section 11968.5.1 sets forth the procedures the CDE shall complete prior to when the SSPI makes a recommendation to the SBE to take appropriate action, including, but not limited to, revocation of a school’s charter under Education Code section 47604.5. 
Section 11969.1 establishes the procedures a chartering authority shall complete for the revocation of a school’s charter pursuant to Education Code section 47607(c). 
Section 11969.2 establishes the procedures the chartering authority shall complete for the revocation of a school’s charter when a chartering authority has determined that any violation under Education Code section 47607(c) constitutes a severe and imminent threat to the health or safety of pupils and establishes the procedures for a charter school to appeal a revocation decision to a county board of education or the SBE. 
Section 11969.3 establishes the procedures by which a charter school appeals a district chartering authority’s final decision to revoke the school’s charter to a county board of education. 
Section 11969.4 establishes the procedures for a charter school or district chartering authority to appeal a revocation decision to the SBE. 
After the second 15-day comment period, the following changes were made to the proposed text of the regulations and sent out for a third 15-day comment period:
· Renumbering and/or re-lettering changes were made throughout the regulations to accommodate amendments and deletions; 

· “individualized education program” was changed to “IEP”;  
· “charter school’s board or the governing entity” to “charter schools’ governing body as described in the school’s charter”; 

· charter “authority” was changed to charter “authorizer”; 

These changes were made throughout the regulations for clarity and consistency. In addition, various grammatical changes were made throughout these sections.  
Section 11965 is amended to add “Articles 1 and 2” in the introduction. This is necessary as these definitions also apply only to these articles.
Section 11965(e)(4) is amended to include the words “severe and imminent” in the phrase “poses a threat.” This revision addresses public comment and aligns more closely with statutory language.
Section 11968.5.1(a) is amended to remove “the SBE charter liaison(s)”. This is necessary because this term is not defined in current law or regulation. In addition, the written notice is to be delivered to the SBE Executive Director, who can direct it internally as needed.
Section 11968.5.2(f) is amended to remove the statement, “At any hearing concerning the revocation of a charter school, the charter school shall be allowed equal time to present and rebut prior to the close of the hearing.” The removal of this language is necessary to address public comment made during the 15-day comment period and to reconcile the CDE’s opinion with the proposed regulations. After the initial 45-day public comment period, the SBE directed the CDE to add this language. However, after further public comment and discussion with OAL, the CDE recommends its original opinion in this matter, which is that the SBE does not have jurisdiction over how local boards conduct their meetings.

Section 11968.5.3 is amended to remove “section 11968.5.6” because this section does not exist. In addition, to provide clarity regarding the appeals process when charter schools have been revoked due to a severe and imminent threat to pupil health or safety, and in response to public comment, this section was revised. A process that mirrors the appeal process in section 11968.5.5 and clarifies the differences in the appeal process when a charter has been revoked due to a severe and imminent threat to pupil health or safety was added.
Section 11968.5.3(d) is added to clarify that the 90-day review period begins when a Notice of Appeal “that includes the documents listed in subdivision (c) of this section” is received by the county board of education. The language “that includes the documents listed in subdivision (c) of this section” to make clear the required documentation that must accompany an appeal.
Section 11968.5.4(b) is amended to remove the word “complete” before “Notice of Appeal” and to clarify that the 90-day review period begins when a Notice of Appeal “that includes the documents listed in subdivision (a) of this section” is received by the county board of education. The words “to the county board of education” are deleted because this is redundant in its context and by deleting will improve the subsection’s clarity. Finally, the language “that includes the documents listed in subdivision (a) of this section” to make clear the required documentation that must accompany an appeal.
Sections 11968.5.5(b) through (e) are amended to provide clarity and consistency regarding the requirements for submitting documents.
Section 11968.5.5(b)(1) is amended to remove “The appellant’s Notice of Appeal to the SBE, which shall include” due to redundancy of section 11968.5.5(b).

Section 11968.5.5(b)(6) is amended to replace “should” with “shall.” This is necessary for consistency within this section.
Section 11968.5.5(e)(4) is amended from “appellant” to “respondent” due to a typographical error.

The NOTE in Section 11968.5.5 was amended due to at typographical error.

AMENDMENTS TO RESPONSE TO COMMENTS SUBMITTED DURING PUBLIC COMMENT PERIODS

The following responses to comments have either been amended or the comments were inadvertently not responded to in the Final Statement of Reasons.
*  *  *  *  *  *  *  *  *  * 

COLIN A. MILLER, CALIFORNIA CHARTER SCHOOLS ASSOCIATION
Original Response and Comment

Comment B3, Section 11969.2: Mr. Miller states, “An authorizer that finds that a violation constitutes a ‘severe and imminent threat to the health or safety of its pupils’ may only bypass the Notice to Cure provisions in Education Code section 47607(d). The provisions of EC section 47607(e) still apply to any charter school that is being considered for revocation.” All charter schools being considered for revocation should receive a Notice of Intent to Revoke and have a public hearing regarding the allegations prior to the authorizer’s action to revoke.

Reject: The CDE disagrees with Mr. Miller’s interpretation of the statute. As such, the CDE rejects the proposed edits as inconsistent with the revocation procedures set forth in Education Code section 47607.

Amended Response:
Reject: The CDE disagrees with Mr. Miller’s interpretation of the statute. Education Code section 47607(e) applies to situations when a chartering authority revokes a charter pursuant to subdivision (d) of this section. Education Code section 47607(d) excepts from its provisions violations constituting a severe and imminent threat to the health and safety of pupils. As such, a Notice of Intent to Revoke and a public hearing may not be required.
*  *  *  *  *  *  *  *  *  *

Comment:  “Page 2, line 21: Inclusion of ‘severe’ is necessary to more closely align with the statutory language.”
Accept:  The CDE has revised this language as to align with the statutory language.
*  *  *  *  *  *  *  *  *  * 
Comment:  “Page 5, line 10: We suggest addition of the ‘charter authority’ to assure all affected parties are notified. Conforming amendments are suggested in other places in the draft.”
Reject: The CDE believes that this exceeds the requirements for revocation set forth in Education Code section 47607.
*  *  *  *  *  *  *  *  *  *

Comment: “Page 7, line 8: We suggested deleting the word ‘detailed’ as this is a subjective and unnecessary qualifier with no basis in the law. We are concerned that under this language, a charter authority could simply reject a response as not being ‘detailed’ enough. In addition, the chartering authority isn’t subject to the same ‘detailed’ requirement in its Notice of violation, so the charter could be put in a position of trying to provide a ‘detailed’ response to a very vague Notice. Charter schools should be able to gauge the appropriate level of detail necessary to be compelling to its authorizer. Therefore, ‘detailed’ should be deleted from this phrase.”

Reject: The CDE finds that a common definition of “detailed” (as found in the American Heritage dictionary to be “having many details” or “thorough in the treatment of details”) provides direction regarding the expectations for the charter’s response. In addition, the appeals process provides a recourse for charter schools that have been unreasonably rejected due to lack of detail.
*  *  *  *  *  *  *  *  *  *  *
Comment: “Page 8, line 6-12, page 10, line 26-32: In the pending legal challenge in the ‘Today’s Fresh Start vs. Los Angeles County Board of Education’ the trial court found that the revocation hearing must be impartial by a 3rd party, giving the charter school an opportunity to refute the evidence. This section could be impacted by the outcome of the LACOE v. TFS legal case. We suggest the addition of this language to address some of the issues raised in that case as they relate to sufficient notice and receipt of all evidence against the charter, and the opportunity to respond to the evidence presented to the board. We believe this language also is consistent with the intent of this law and these regulations to ensure fair and transparent due process in this matter.

Reject: These regulations reflect the CDE’s position on revocation. The CDE does not write regulations based on pending litigation.
*  *  *  *  *  *  *  *  *  * 
Original Comment and Response:
Comment B29, Section 11969.3(a): Mr. Miller suggests adding section (8) to read, “If the school was revoked pursuant to 11969.2, provides all information the chartering authority relied on in making the determination of a ‘Severe and Imminent Threat to the Health and Safety of the pupils’.”

Reject: The CDE believes that the proposed regulations already provide a clear appeal process for charter schools that are revoked pursuant to section 11969.2. It is clear in section 11969.2 that the appeal process shall follow the provisions in proposed sections 11969.3, 11969.4, and 11969.5.

Amended Response:

Partially Accept: The CDE has revised section 11968.5.3 to include a process for charter schools that have been revoked due to severe and imminent threat to the health and safety of pupils. This process mirrors the process set forth in section 11968.5.5, but is adapted to address the difference in the documents that would be available if the charter were revoked due to severe or imminent threat to pupils.
*  *  *  *  *  *  *  *  *  *
Comment: “Page 11, line 4: We suggest deleting the word ‘complete’ as this is a subjective and unnecessary qualifier with no basis in the law. We are concerned that under this language, a Notice of Appeal could be rejected simply for not being ‘complete’ and not receive the necessary due process considerations. Charter schools should be able to gauge the appropriate level of detail necessary to be compelling to the entity receiving the appeal.”
Accept: The CDE has revised this section to remove the word “complete” and to specify that the Notice of Appeal must include all of the items as required in subdivision (a) of this section.
*  *  *  *  *  *  *  *  *  *
Original Comment and Response:

Comment B30, Section 11969.3: Mr. Miller suggests adding a new subdivision (c) to read, “The county board shall hold a public hearing to consider the appeal within 60 days of receipt of a Notice of Appeal. No later than 10 days before the public hearing, the county board shall provide the charter school with all documents and materials that will be used to consider the appeal. At the public hearing, the county board shall present the evidence and representatives of the charter school and of the general public shall have an equal opportunity to address the board regarding the allegations and the evidence presented.”

Reject: The suggested new section exceeds the statutory language in Education Code section 47607(f)(3) that provides a county board of education the option to not act on an appeal of a charter revocation.

Amended Response:

Reject: The suggested new section exceeds the statutory language in Education Code section 47607(f)(3) that provides a county board of education the option to not act on an appeal of a charter revocation. Therefore, any language that hinges upon the county board taking action also exceeds the statutory authority. In addition, the CDE has no jurisdiction over how local boards conduct their meetings. California Education Code section 47608 specifies that all meetings of the governing boards of the school district and the county board of education shall comply with the Ralph M. Brown Act (Brown Act). Section 54954.3(b) of the Brown Act authorizes these bodies to adopt regulations to assist in processing comments from the public and specifies that the bodies may establish procedures for public comment as well as specifying reasonable time limitations on particular topics or individual speakers.

*  *  *  *  *  *  *  *  *  *
Comment: “Page 12, lines 29-31, and page 13, lines 1-29. It is unclear why this additional back and forth is included in the state board appeal, but not at the county level. While we have not suggested specific amendments to this section, in response to our concern noted in item #3 above, we suggest the board seriously consider the value of this additional process against the timeliness of a decision. Because the state board already has the benefit of the county review, it seems it may be able to reach its decision in a timelier manner and the additional timelines and back and forth could be eliminated from the regulations altogether. While we support the opportunity for all parties to provide information to the board, we believe that a much simpler and streamlined approach could achieve that goal and lead to a fair decision sooner.

Reject: The CDE believes that the SBE is the final level of appeal and this timeline allows for a thorough review of all evidence presented.
*  *  *  *  *  *  *  *  *  *

PAUL C. MINNEY – MIDDLETON, YOUNG & MINNEY, LLP

Original Comment and Response

Comment C6, Section 11965(d)(1) and (f)(2): Mr. Minney suggests adding “and reviewed” after “upon” and inserting “in an open public meeting” after “chartering authority.”

Reject: The CDE believes that the proposed regulations clearly define the Notice of Intent to Revoke as a written notice, which clarifies the statutory language. When a governing board of a school district or a county board of education acts on an item, it must do so in public meeting and properly noticed in accordance with the Brown Act, and as required by Education Code section 47608. The CDE believes that adding Mr. Minney’s proposed comment would exceed the requirements of the Brown Act and Education Code section 47608.
Amended Response:

Reject: The CDE believes that the proposed regulations clearly define the Notice of Intent to Revoke and Notice of Violation as a written notices, which clarifies the statutory language. When a governing board of a school district or a county board of education acts on an item, it must do so in public meeting and properly noticed in accordance with the Brown Act, and as required by Education Code section 47608. The CDE believes that adding Mr. Minney’s proposed comment would exceed the requirements of the Brown Act and Education Code section 47608.
*  *  *  *  *  *  *  *  *  *

Stephanie Medano Farland – California School Boards association

Original comment and Response

Comment, Section 11968.5.2(f): Ms Farland writes that proposed section 11968.5.2(f) conflicts with existing Brown Act provisions that authorize the governing board to adopt reasonable regulations regarding the conduct of its meetings. She notes that the proposed section specifies public hearing requirements that go beyond the requirement in the Brown Act. She also notes that the additional requirements would be deemed a reimbursable state mandate.

Reject: The proposed section requires a chartering authority to provide the charter school with time equal to that of the chartering authority to present arguments and rebut arguments at any hearing related to charter revocation. This is necessary to ensure that a charter school has a reasonable opportunity to present its case before a chartering authority at the public hearing, and protects the due process interests of a charter school that is facing the possible revocation of its charter.
Amended Response:

Accept: The CDE revised section 11968.5.2(f) to remove the provision for equal time.
SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE THIRD 

15-DAY COMMENT PERIOD OF JULY 22, 2011, THROUGH AUGUST 2, 2011, INCLUSIVE.

The amended regulations were made available for public comment for 15 days from July 22, 2011, through August 2, 2011. Three written comment letters were received during that time. Pursuant to California Government Code sections 11346.9(a)(3) and (a)(5), the CDE has summarized and responded to the written comments as follows:

JUDY HIGELIN, CHARTER SCHOOL OFFICE, lOS ANGELES cOUNTY oFFICE OF eDUCATION 

Comment A1, Section 11969.2: Ms. Higelin provided a link to the court opinion referenced by Mr. Miller in support of the CDE response to his request to consider the pending legal challenge in the ‘Today’s Fresh Start vs. Los Angeles County Board of Education’ case.

Accept/Reject: The CDE appreciates Ms. Higelin’s comment.  
SHERRY SKELLY GRIFFITH, ACSA
Comment B1, Section 11965(e)(4): Ms. Skelly Griffith expresses concern regarding the phrase “and where the charter school has made no reasonable attempt to remedy the condition or no remedy exists to cure the condition” in the definition of “a severe and imminent threat to pupil health or safety” as it may be interpreted to mean that a charter authorizer must demonstrate that the charter school has made no attempt to remedy. Ms. Skelly Griffith suggests that critical time may be lost by this definition and recommends striking the phrase out of the definition.
Reject: The CDE disagrees with Ms. Skelly Griffith’s argument as her revision would allow a chartering authority to immediately revoke a charter for threats that may be either ephemeral in nature or beyond the control of a charter school. For example, a natural disaster or accident could cause a temporary threat to the health and safety of pupils; however, if the charter school is making reasonable attempts to remedy the condition and ensure pupil safety, these types of events should not constitute grounds for revocation under this section of statute. 
Comment B2, Section 11968.5.2(f): Ms. Skelly Griffith supports the CDE’s decision to delete the provision regarding fair and equal time for charter schools to present at local public hearings.

Accept: The CDE appreciates Ms. Skelly Griffith’s support. 

Comment B3, Section 11968.5.3(c)(1): Ms. Skelly Griffith suggests deleting the phrase “except that the charter school shall not be responsible for providing these documents if they chartering authority did not provide them to the charter school as required by this section” from this section as the chartering authority is required to provide a notice; therefore, the charter school should be required to include it with its appeal.
Reject: The CDE rejects this recommendation as a charter school cannot be held responsible if a chartering authority failed to provide a document to the charter school. Without this provision, a district could prevent a charter school from appealing a decision by failing to provide written notice to the charter school. 

Comment B4, Section 11968.5.3(f): Ms. Skelly Griffith states that there is no language in the definitions section that defines “procedural deficiency” and as such, the section should be struck or a definition be developed.
Reject: The CDE rejects this recommendation as it finds the definition of “procedural deficiency” to be frequently used and reasonably apparent.
BRIAN RIVAS, CSBA

Comment C1, Section 11968.5.3(c)(6): Mr. Rivas states that the proposed regulations place too much emphasis on review for procedural errors in the appeals process when pupil health and safety may be at risk and requests that subdivision (c)(6) be deleted to maintain the focus of an appellate review on factual findings rather than procedure.
Reject: The CDE rejects this recommendation as this subdivision relates to the appeal process for charter schools that have been revoked. This provision in the appeal process would not hinder a chartering authority from immediately revoking a charter school due to a severe or imminent threat. If a charter school alleges that a procedural error has taken place, the school should have the right to present that allegation as part of its appeal to a county office. While a county office could consider such alleged procedural allegations, there is no reason to believe it could not focus its consideration on the factual findings if it saw fit to do so.
Comment C2, Section 11968.5.3(e): Mr. Rivas states that a public hearing is not required when a charter school has been revoked due to severe and imminent threat; therefore, “a public hearing” should be deleted from the list of things a county board shall consider in an appeal.

Reject: The CDE agrees with Mr. Rivas and has amended the regulations accordingly.
Comment C3, Section 11968.5.3(f): Mr. Rivas recommends that subdivision (f) be deleted from the proposed regulations as this subdivision may be interpreted to require a charter authorizer to provide a charter school an opportunity to refute or remedy a condition before revocation and a charter authorizer must be able to act expediently. He adds that the definition of a severe an imminent threat should also be revised to delete the reference that “a charter school has made no reasonable attempt to remedy the condition or no remedy exists to cure the condition” as a charter school in this situation is not allowed an opportunity to refute or remedy.

Reject: The CDE agrees with Mr. Rivas and has amended the regulations accordingly.
COLIN MILLER, CALIFORNIA CHARTER SCHOOLS ASSOCIATION

Comment D1, Section 11968.5.2: There appears to be an error and language was inadvertently left out of the last sentence after “except for charter revocation.”
Accept: The CDE accepts Mr. Miller’s comment and has corrected the omission by adding “when the violation constitutes a severe and imminent threat to the health or safety of pupils” to the end of that sentence.
Comment D2, Section 11968.5.2(a): “School board” should be changed to “chartering authority” to be consistent with the rest of the regulations.

Accept: The CDE accepts Mr. Miller’s comment and has made the revision suggested.

After the THIRD 15-day comment period, the following changes were made to the proposed text of the regulations and sent out for a FOURTH 15-Day comment period.
After the third 15-day comment period, the following changes were made to the proposed text of the regulations and sent out for a fourth 15-day comment period:

· Renumbering and/or re-lettering changes were made throughout the regulations to accommodate amendments and deletions; 

These changes were made throughout the regulations for clarity and consistency.
SECTION 11968.5.2 is amended to correct an inadvertent error by adding “when the violation constitutes a severe and imminent threat to the health or safety of pupils” to the end of the last sentence. This is necessary to clarify the narrow set of circumstances to which these revocation procedures do not apply.
SECTION 11968.5.2(a) is amended to change “school board” to “chartering authority” to add consistency to the regulations.
SECTIONS 11968.5.3(c)(6) and (f) are deleted to correct its inadvertent insertion into the regulations. This deletion is necessary because there are no procedural difficulties which can impact a charter school’s ability to refute or remedy the alleged violation as the authorizer is permitted to immediately revoke without an opportunity to remedy or refute.

SECTION 11968.5.3(e) is amended to delete references to a public hearing and Final Decision. This is necessary because the requirements of Education Code section 47607(e) are not applicable to a revocation based on a severe and imminent threat as section 47607(e) is contingent upon a failure to remedy which is not afforded to a charter school under these circumstances.

ALTERNATIVES DETERMINATION

The SBE has determined that no alternative would be more effective in carrying out the purpose for which the regulation is proposed or would be as effective and less burdensome to affected private persons than the proposed regulation.

LOCAL MANDATE DETERMINATION

The proposed regulations do not impose any mandate on local agencies or school districts.
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