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	SUBJECT

Elementary and Secondary Education Act: Discussion Regarding the Waiver of Selected Provisions of the No Child Left Behind Act of 2001 to Implement a Specific Statewide Accountability System for All California Local Educational Agencies in Advance of Elementary and Secondary Education Act Reauthorization.
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SUMMARY OF THE ISSUE(S)

This item provides a timeline to prepare a prospective federal waiver application of selected provisions of the No Child Left Behind (NCLB) authorization of the Elementary and Secondary Education (ESEA) Act of 1965. The State Board of Education (SBE) President sent a letter to U.S. Department of Education Secretary, Arne Duncan, on December 15, 2011, inviting him or a representative to address the SBE regarding the options available under the federal waiver application at the January 2012 SBE meeting. A copy of the letter is provided as Attachment 1. Michael Yudin, Acting Assistant Secretary for Elementary and Secondary Education confirmed his ability to come and discuss the ESEA Flexibility Waiver at the January 2012 SBE meeting. For additional information and resources about the ESEA Flexibility Waiver, please visit the U.S. Department of Education’s Web site at http://www.ed.gov/esea/flexibility.
RECOMMENDATION
The California Department of Education (CDE) recommends that SBE engage in a discussion of waiver requirements and possible next steps.

BRIEF HISTORY OF KEY ISSUES

On August 23, 2011, State Superintendent of Public Instruction (SSPI) Tom Torlakson sent a letter to U.S. Department of Education (ED) Secretary of Education Arne Duncan, expressing his concerns about the current shortcomings of the NCLB accountability system, the need for relief for California’s local educational agencies (LEAs) from escalating sanctions, and the importance of transparent public discussion of the issues in the reauthorization of the ESEA.
On September 23, 2011, September 28, 2011, and October 3, 2011, the ED issued guidance for state educational agencies (SEAs) to apply for the ESEA waiver. The 10
BRIEF HISTORY OF KEY ISSUES (Cont.)
provisions of the ESEA for which waiver applications will be accepted include the following:

1. 2013–14 Timeline for Determining Adequate Yearly Progress
2. Implementation of School Improvement Requirements

3. Implementation of LEA Improvement Requirements

4. Rural LEA Funding Flexibility
5. School-wide Programs

6. Support for School Improvement

7. Reward Schools

8. Highly-Qualified Teacher (HQT) Improvement Plans
9. Transfer of Certain Funds

10. Use of School Improvement Grant (SIG) Funds to Support Priority Schools
A full description of the 10 ESEA provisions eligible for waiver, including timelines, is included in the document entitled, ESEA Flexibility Request, issued on September 23, 2011, revised on September 28, 2011, and provided in Attachment 2.

To be granted a waiver of the provisions listed above, an SEA must submit a request that addresses each of the following four principles and associated requirements:

1. College- and Career-Ready Expectations for All Students

2. State-Developed Differentiated Recognition, Accountability, and Support

3. Supporting Effective Instruction and Leadership

4. Reducing Duplication and Unnecessary Burden

A full description of the Principles for Improving Student Academic Achievement and Increasing the Quality of Instruction is also provided in Attachment 2.

Embedded within the four principles that are conditions of the waiver are at least 11 requirements that states must address in the waiver request. The conditions include how an SEA will establish a new system of standards, assessments, professional development, and differentiated accountability for schools and educators. A summary of the costs of implementing the potential waiver was included in Item 5, Attachment 7, discussed by the SBE at its November 2011 meeting. See the SBE Web document located at http://www.cde.ca.gov/be/ag/ag/yr11/documents/nov11item05.doc.
Alternative dates for submission of a request include mid-February 2012 and an additional opportunity following the conclusion of the 2011–12 school year. The duration of an approved waiver is from the date of approval through the 2013–14 school year, with an opportunity to apply to request an extension of the initial period of this flexibility prior to the start of the 2014–15 school year unless it is superseded by reauthorization of the ESEA.
SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION

On November 9, 2011, the SBE discussed the requirements and conditions to apply for a waiver of 10 provisions of NCLB. The SBE heard from the SSPI, CDE, LEA superintendents, the California Teachers’ Association, California Federation of Teachers, Association of California School Administrators, California Office to Reform Education, other educational advocacy groups, and members of the public. While the SBE recognized that the state will incur substantial costs in implementing an ESEA waiver, it heard the concerns of LEAs about the onerous effects of current NCLB
requirements and directed CDE staff to prepare a timeline for preparing a potential waiver application to be discussed at its January 2012 meeting.

A Proposed Timeline for Preparation of a Waiver of Select Elementary and Secondary Education Provisions in Exchange for Implementation of an Alternative Accountability System is provided as Attachment 3.
The timeline proposes to accelerate the design and adoption of a differentiated recognition, accountability and support system. It does not accelerate the timeline for implementation of college-and career-ready (CCR) expectations as outlined in the description of waiver requirements. Instead, it reflects the California commitment to Common Core State Standards (CCSS) and aligned instructional materials, recognizing that the cost of an accelerated transition would be great, and there is no identified source of funding to support a compressed timeline. It maintains the current transition to CCR standards and CCSS aligned instructional materials and includes implementation of supplemental instructional materials designed to bridge the gap which exists between academic content standards coverage in the previously adopted instructional materials and the new CCSS.

The proposed timeline includes the state’s current timeline for implementation of the SMARTER Balanced Assessments; given the cost and need for psychometric testing, it is not likely that either the English Learner Proficiency Assessments or the Assessments for Students with Significant Cognitive Disabilities will be ready by the 2014–15 school year. The proposed timeline includes SBE adoption of guidelines to support effective instruction and leadership but does not address differentiation of educator performance levels as discussed in the ESEA Review Guidance.
FISCAL ANALYSIS
As of December 15, 2011, 443 of the state’s 931 LEAs receiving Title I funds are in  Program Improvement (PI). Absent a federally approved waiver of ESEA requirements, this figure may rise to 558 LEAs in September 2012 and 931 LEAs in September 2013, when the AYP targets approach 100 percent proficiency, and all LEAs receiving Title I are in PI.
Should California not apply, or not be granted an ESEA waiver, the consequence for all of these LEAs and schools is the label of PI and the ongoing requirement to implement interventions and set aside up to 20 percent of their Title I apportionment for 
FISCAL ANALYSIS (Cont.)

supplemental educational services (SES) and school choice transportation. This amount was $207.9 million in 2010–11.
If California successfully receives an ESEA waiver, these LEAs would potentially be able to redirect these set-aside funds to other Title I uses. Schools and LEAs will not be identified for PI and may not be required to implement any of the current PI requirements, depending upon policy decisions by the Legislature or SBE. However, as outlined in the November SBE Item 5, approval of an ESEA waiver commits LEAs, both
Title I recipients and non-Title I LEAs, and the state to implement all of the waiver requirements. These potentially include accelerating the implementation of CCSS, designing and implementing a differentiated accountability system (including interventions for 15 percent of the lowest performing schools), and negotiating and implementing a new teacher and principal evaluation and support system. The costs of doing so, estimated at between $2.4 billion and $3.1 billion, will likely exceed net savings from waived SES and choice requirements. A more detailed analysis of benefits and costs is available in the November SBE Item 5, which is available on the SBE Meeting for November 2011 Web page. The Web document is located at http://www.cde.ca.gov/be/ag/ag/yr11/documents/nov11item05.doc.
In addition, there are significant unfunded state operations expenses associated with preparing the waiver. These include fixed costs for staffing and variable costs for committee expenses, including meeting room costs and travel and per diem expenses. In order to complete the developmental work to design a new accountability system with new Annual Measurable Objectives and their use in differentiated settings, the CDE will need at least one limited term and two full-time ongoing consultants at $125,000 each ($375,000), an analyst at $85,000, plus operating expenses for collective work to staff committees, develop weightings, conduct data simulations, complete data analyses for validity, reliability, and completeness, and oversee data processing and related tasks.
In addition, there are costs associated with the necessary consultation with technical experts and stakeholders on the re-design of the accountability system. To define the differentiated accountability system will require meetings with the Public Schools Accountability Act Advisory Committee and the Technical Design Group, at an estimated cost of $75,000.
Additional meetings with the Committee of Practitioners, LEA superintendents and stakeholder organizations representing English learners, students with disabilities, and 
advocates for underperforming student groups are estimated to more than double this amount to $150,000 to $204,000, based upon the number of meetings to be held. Costs include expenses for meeting space, travel, per diem, and the potential costs for Web-casting. No state operations budget has been identified to support these costs.
ATTACHMENT(S)

Attachment 1:
December 15, 2011, Letter from California State Board President to U.S. Department of Education Secretary, Arne Duncan (2 Pages)
Attachment 2:
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December 15, 2011

Arne Duncan, Secretary of Education
U.S. Department of Education
400 Maryland Avenue, SW
Washington, DC 20202

Dear Secretary Duncan:

We in California appreciate President Obama’s recognition that the reauthorization of the Elementary and Secondary Education Act (ESEA) is overdue and that the current law is not working as intended. We are eager to work with the Administration on a plan that would provide more flexibility in implementing the provisions of No Child Left Behind, but we are also wary of trading one set of mandates for another—particularly if the required policies and strategies must be completed on a compressed timeline that we cannot afford.

As I am sure you are aware, our districts are acutely interested in the waiver and are seeking as much information about it as possible. I understand that earlier this month Michael Yudin from your staff travelled to California and made a presentation to a gathering of district administrators and other stakeholders about the ESEA waiver opportunity announced by your office earlier this year. Some of the information shared by Mr. Yudin at that meeting has reached us second-hand and appears to differ from the formal guidance and application documents from your office. We think it is very important that all stakeholders—including the State Board of Education as the body responsible for the waiver decision—have the same information so that we can engage in a productive and transparent discussion about it as a state.

To this end, I am inviting you, Mr. Yudin, or another member of your staff to attend the next California State Board of Education meeting on January 11, 2012 to make a presentation about the ESEA waiver. The Board already discussed the waiver at its November 2011 meeting and heard a summary and fiscal analysis from the California Department of Education. We will be discussing the issue again in January and would benefit greatly, I am sure, from an opportunity to hear from you or your designee. I would additionally welcome the opportunity to talk with you privately about the ESEA waiver so that we can be sure to devote adequate time to the matter. Please contact Sue Burr, Executive Director of the California State Board of Education, at (916) 319-0705 regarding this invitation.

I take my responsibility in this decision very seriously and I am certain my fellow Board members feel the same way. Before making a decision, we want to ensure that we have a full understanding of what this waiver opportunity will mean for our districts and for our state. I hope you will be able to join us personally in January, and I look forward to further discussion at that time. 

Sincerely,
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Michael W. Kirst

President,
California State Board of Education

MWK:cg

cc:
Susan K. Burr

Executive Director,

California State Board of Education
Tom Torlakson

State Superintendent of Public Instruction and Director of Education,

California Department of Education

Proposed Timeline for Preparation of a Waiver of Select Elementary and Secondary Education Provisions in Exchange for Implementation of an

Alternative Accountability System
The following table details activities that would need to be completed to submit a prospective waiver of selected Elementary and Secondary Education (ESEA) Act provisions.

**Items marked with asterisks are anticipated to occur independent of any waiver application, i.e., implementation of Common Core State Standards. However, implementing the waiver consistent with federal requirements would require an acceleration of current timelines.
	Date
	Anticipated Actions

	January 2012
	**The California Department of Education (CDE) notices local educational agencies (LEAs) at risk of Program Improvement (PI) in 2012–13.

	January 2012
	The State Board of Education (SBE) reviews, modifies, and potentially adopts a timeline of actions needed in order to prepare a waiver proposal of select Elementary and Secondary Education Act (ESEA) provisions in exchange for an alternative accountability system. Decisions to be included in a draft version of a new accountability system required as a condition of the waiver will require significant consultation and SBE discussion, including an assessment of how feasible the federal requirements are relative to California’s current fiscal and political context, in order to be ready for a June 2012 waiver submission.

	January 2012
	Principle 1: College- and Career-Ready Expectations for all Students:
**The SBE reviews and adopts a timeline for implementation of Common Core State Standards (CCSS) which includes a transition plan for implementing college-and career-ready standards in at least reading/language arts and mathematics, and how this plan will ensure that all students, including English learners, students with disabilities, and low-achieving students, gain access to and learn content aligned with such standards. The SBE reviews proposed evaluation criteria for the Title I supplemental materials to be submitted by publishers.

	January/

February 2012
	Principle 2: State-developed differentiated Recognition, Accountability and Support
The CDE prepares draft work-plan to develop and implement a state-based system of differentiated recognition, accountability and support for SBE discussion in March 2012, including proposals for how California will modify and transition from the current state accountability system, Title I Improvement, professional development, school choice and supplemental educational service requirements to a new system.
The CDE prepares options for SBE review in May 2012 to set ambitious but achievable annual measurable objectives (AMOs). Some of the issues to be addressed in federal options are listed below.
Option A: Under this option, the SBE would be required to reset current AMO targets. To do so will require meetings with the Technical Design Group (TDG), Regional Assessment Network (RAN), Committee of Practitioners (COP), and key legislative staff and stakeholder groups to discuss options and what type of growth would be required of LEAs, schools, and student groups.
Option B: Under this option, the SBE would move the required 100 percent proficient achievement target on our current federal adequate yearly progress (AYP) system forward to 2019–20 school year. At this time, we do not anticipate that this is a preferred option.
Option C: Under this option, the state would create a single federal and state accountability system with ambitious, but achievable, AMOs for all LEAs, schools, and subgroups. This option will require significant time, including meetings with the Public Schools Accountability Act (PSAA) Advisory Committee, as well as the groups identified above to discuss the design of the accountability system, any necessary legislation and a plan for how the state would transition from the current accountability system to a new system.
As part of its new differentiated recognition, accountability and support system, the CDE will propose for SBE review in May 2012:
· A methodology for recommending criteria for the identification of “priority” schools. Staff work in the interim will consider the relative inclusion of absolute academic student performance data, academic growth, graduation rates and how schools should potentially be sorted or indexed on SBE- approved variables. Recommended criteria for support, intervention, and exit of these schools will also be prepared.
· A methodology for recommending criteria for the identification of “focus” schools, including criteria for identification, entry, support, intervention, and exit of the lowest performing 10 percent of California public schools that are not in the priority category and have the widest disparity of student achievement scores among student groups (achievement gap).
· A plan for how the state will provide incentives and supports for other Title I schools to ensure continuous improvement, based on the proposed new AMOs and other measures and how these incentives and supports are likely to improve student achievement, close the achievement gap and increase the quality of instruction for students.

· A methodology for the identification of “reward” schools based upon the new accountability system.

	January– March 2012
	The CDE conducts stakeholder meetings, including meetings with the TDG, RAN, PSAA Advisory Committee, the COP, Education Coalition, and key legislative staff and stakeholder groups to discuss potential ESEA waiver issues.

	February 2012
	SBE and CDE staff work with legislative staff to identify possible legislation needed to revise the California Accountability System based upon tenets of the federal waiver and preliminary Congressional direction on ESEA reauthorization.

	February 2012
	The CDE conducts statewide system of school support discussions with district and county superintendents of schools, members of the Education Coalition, and others to discuss the proposed new accountability system and how the California statewide system of schools support will address Principle 2.g., to Build State Educational Agency (SEA), LEA, and School Capacity to Improve Student Learning.

	March 2012
	The SBE reviews preliminary proposals for a prospective waiver of selected ESEA provisions and components of an alternative accountability system, including budgetary expectations.

	March 2012
	**The CDE initiates development and roll-out of CCSS implementation modules in Title I schools and districts (12 modules to be ultimately produced over three years), as outlined in CCSS Transition Plan.

	April 2012
	Principle 3: Supporting Effective Instruction and Leadership

The CDE initiates discussion with teachers, teacher organizations, administrators, and administrator organizations about implementing an amended Principle 3 ESEA Waiver Option A, the development and adoption of guidelines for local teacher and principal evaluation and support systems by the end of the 2012–13 school year.

	April 2012
	The SBE conducts special meeting to re-examine costs of implementation of proposed ESEA waiver and review draft of Proposed Revisions to the California Accountability Workbook.

	May 2012
	The SBE reviews and adopts Proposed Revisions to the California Accountability Workbook, including CCSS work summary, SMARTER Balanced Assessment Plan, differentiated accountability system, including AMOs, criteria for identifying and intervening in priority and focus schools, a plan for building SEA, LEA, and school capacity to improve student learning, and initial guidelines for development and adoption of guidelines for local teacher and principal evaluation and support systems by the end of the 2012–13 school year.

	May 2012
	**The SBE hears initial CDE proposals for English Language Development (ELD)/English Language Proficiency (ELP) standards. If the SBE revises the ELD standards it must hold a public meeting and it must provide written reasons for its revisions. The SBE cannot adopt the standards at the same public meeting but must adopt the revisions by November 15, 2012.

	May 2012
	The CDE conducts stakeholder meetings to discuss implementation issues of SBE-adopted proposals for revised California accountability system.

	May 2012
	Revised California accountability legislation amended in legislature and budget expectations discussed in key policy committees.

	May 2012
	The SBE reviews draft proposal for waiver of ESEA requirements for potential submission to the U.S. Department of Education (ED) in June 2012.

	June 2012
	The SBE submits proposal for waiver of ESEA requirements to the ED.

	August 2012
	The SBE reviews the SSPI recommended new ELD/ELP standards.

	September 2012
	The SBE adopts, rejects, or revises proposed ELD/ELP standards.

	November

2012
	The SSPI reports on recommendations for reauthorization of the statewide pupil assessment program, including a plan to transition to the SMARTER Balanced assessment system.

	May 2013
	**The SBE adopts new Mathematics Framework.

	May 2014
	**The SBE adopts new English-Language Arts Framework.
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