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CALIFORNIA STATE BOARD OF EDUCATION

November 2004 AGENDA


	SUBJECT

No Child Left Behind (NCLB) Act of 2001: Title IX, Persistently Dangerous Schools, Proposed Title 5 regulations – Approve proposed amendments and circulate for a Second 15-Day public comment period.
	 FORMCHECKBOX 

	Action

	
	 FORMCHECKBOX 

	Information

	
	 FORMCHECKBOX 

	Public Hearing

	RECOMMENDATION

	The California Department of Education (CDE) recommends that the State Board of Education (SBE):

· Approve the proposed amendments to the regulations;

· Direct that the proposed amendments be circulated for a Second 15-Day public comment period in accordance with the Administrative Procedure Act;

· If no public comments are received during the Second 15-Day public comment period, CDE shall complete the rulemaking package and submit the amended regulations to the Office of Administrative Law for approval;

· If public comments are received during the Second 15-Day public comment period, CDE shall place the amended regulations on the State Board’s December 2004 agenda for action following consideration of the comments received.


	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION

	In May 2004, the SBE released, for public comment, proposed regulations which would revise the Board policy defining a “persistently dangerous” school. The proposed revision would have added incidents of non-student firearm violations to the expulsion data to be used in classifying a school as persistently dangerous. Substantive comment was received during the public comment period and during follow-up discussion (in July) with the entities which provided the public comment. The major unresolved local educational agency (LEA) and Department of Finance (DOF) comments at that point in time can be summarized as:

1. Using expulsion data to identify schools may be unfair to LEAs with strict discipline policies.

2. A number of clarifying definitions and language changes were needed. 

3. Collecting data on non-student gun violations may be a mandated cost and is unneeded for the identification of persistently dangerous schools.

CDE and SBE staff worked together to create revised regulations which, at the September SBE meeting, were approved for release for a 15-day public comment period. The revised regulations responded to the first two points above by including an LEA appeal process and clarifying definitions. Revisions were not made related to issue 3 because of concerns expressed by the SBE that non-student gun violations are too important to ignore.


	SUMMARY OF KEY ISSUES


During the 15-day public comment period, comments were received from the 

Association of California School Administrators (ACSA), the California School Boards Association (CSBA), the Riverside County Schools Advocacy Association (RCSAA), and the Elk Grove Unified School District (USD). Each organization opposed the inclusion of non-student firearm violations in the persistently dangerous schools definition, and further commented that:

1. Including non-student firearm violations in the definition would require the creation of new data collection systems and require training in the reporting process, resulting in additional work for LEAs and state mandated local costs. CSBA further adds that it is unfair to hold schools accountable for activities by non-students.

2. Reporting non-student firearm violations at all school-sponsored activities is unfair to schools in some circumstances, as a school has little control over security at activities in public venues or at “away” sporting events.

CDE staff concurs with the public comment in point 2 (above), and recommends revision to the definition of a school-sponsored activity. (Please see the boldface, single-underlined phrase in Attachment 1, page 3, lines 12-13. This revision will require a new 15-day public comment period.) This leaves one remaining issue – the inclusion or exclusion of non-student firearm violations in the data reported for identifying persistently dangerous schools. There are three issues to consider in choosing between inclusion and exclusion:

1. Mandate costs. Some LEAs are concerned that including non-student gun violations constitutes a state mandated local cost, although the CDE cost analysis attributes the additional cost to a federal mandate.

2. LEA objections. Regardless of whether the reporting of non-student firearm violations required by the proposed regulations is determined to be a state or federal mandate, ACSA, CSBA, RCSAA, and Elk Grove USD all object to the additional work placed upon schools.

3. Public perception. The most recent version of the proposed regulations was not revised to exclude non-student firearm violence because of concern that non-student gun violations, even though exceedingly rare, are too important to ignore, especially to the general public. In particular, if there were a highly publicized non-student firearm violation but the school site were not designated persistently dangerous because that incident did not need to be reported (under the alternative in which non-student gun violations are not reported), there would undoubtedly be a public outcry. 
Issues 1, and 2 support the exclusion of the reporting of non-student firearm violations. Issue 3 supports the inclusion of the reporting of non-student firearm violations. Because of the high sensitivity of any gun incident on a school campus, the CDE recommends inclusion of the reporting of non-student firearm violations, as already reflected in the proposed regulations. 

	FISCAL ANALYSIS (AS APPROPRIATE)

	The CDE reviewed the previous version of the proposed regulations and determined that they did not result in the creation of reimbursable mandated costs. The currently proposed alternative is different only in that it eliminates some previously required reporting, so this alternative also does not result in mandated costs. A new cost analysis (still showing zero mandate costs) will be completed prior to releasing this version of the regulations for the 15-day public comment period.


	ATTACHMENT(S)

	Attachment 1: Title 5. EDUCATION. Proposed regulations Defining Persistently Dangerous Public Elementary and Secondary Schools (4 pages)
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