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CALIFORNIA STATE BOARD OF EDUCATION
November 2004 AGENDA
 FORMCHECKBOX 
 General Waiver

	SUBJECT

Request by San Lorenzo Valley Unified School District to waive portions of Education Code (EC) Section 45308, that states the required order of layoff for classified employees within the class shall be determined by length of service, for one specific position in the district.

Waiver Number: 13-9-2004 
	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent


	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial 

That this waiver applies on a one-time basis, only for the identified custodian position, and the specific the employee(s) in question, and that EC 33051(c) will apply unless conditions change.

	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The State Board of Education (SBE) has never before acted on any waiver request regarding order of layoff practices, however this EC Section is waivable by the SBE under EC 33050.

	SUMMARY OF KEY ISSUES


The District is requesting to waive portions of Education Code (EC) Section 45308 which states, in part: 

     “Classified employees shall be subject to layoff for lack of work or lack of funds.

      Whenever a classified employee is laid off, the order of layoff within the class shall

      be determined by length of service.  The employee, who has been employed the 

      shortest time in the class, plus higher classes, shall be laid off first.”

The District requesting this waiver at the express wishes of the two employees involved, and has negotiated a Memorandum of Understanding (MOU) (attached) signed July 1, 2004 by the district, the Service Employees International Union, and both affected employees. Basically, a more senior employee (who also wants some time off work, but wishes to remain on the district re-employment list) is willing to take the layoff that would be given to a less senior employee under the statute.

The employee with less seniority (Mr. Huffman) worked as a custodian in the 2002-03 and 2003-04 years, however he was laid off both times because he was the employee with the least seniority.  Due to other circumstances within the custodial staffing, a more senior employee (Mr. Nimal), normally on a day job, was to be assigned to a night custodian position.   Both employees, the union and the district are in agreement that Mr. Nimal will be laid off in lieu of Mr. Huffman, who will then take Mr. Nimal position as 

night custodian at the junior High School.

The MOU also contains a contingency that if the waiver is not granted, Mr. Huffman will be laid off and Mr. Nimal will be reinstated and transferred to the night shift at the Junior High School.

EC 33050(a) requires the approval of all general waivers, unless the finding of one of seven reasons for denial can be made:

      33051.  (a) The State Board of Education shall approve any and all requests for     

   waivers except in those cases where the board specifically finds any of the following:       (1) The educational needs of the pupils are not adequately addressed.

      (2) The waiver affects a program that requires the existence of a schoolsite council    and the schoolsite council did not approve the request.

      (3) The appropriate councils or advisory committees, including bilingual advisory

   committees, did not have an adequate opportunity to review the request and the

   request did not include a written summary of any objections to the request by the 

   councils or advisory committees.

      (4) Pupil or school personnel protections are jeopardized.

      (5) Guarantees of parental involvement are jeopardized.

      (6) The request would substantially increase state costs.

      (7) The exclusive representative of employees, if any, as provided in Chapter 10.7 

   (commencing with Section 3540) of Division 4 of Title 1 of the Government Code, was 

   not a participant in the development of the waiver.     

The two criteria above that might have required a denial recommendation, 33051(a) (4) and (7) appear to be satisfied by the actual written agreement by the district, the union all persons affected by the waiver.  

Therefore although CDE is concerned about waivers involving personnel practices, this waiver is recommended for approval on the following conditions: “That this waiver applies on a one time basis, only for the identified custodian position, and the specific the employee(s) in question, and that EC 33051(c) will apply unless conditions change.”

Authority for Waiver: Education Code (EC) Section 33050

Period of request: 7/1/04 – 6/30/06

Local board approval date(s): July 6, 2004

Public hearing held on date(s): July 6, 2004

Bargaining unit(s) consulted on date(s): 5/26/04, 6/3/04, 6/16/04, 6/21/04, 6/22/04  
Name of bargaining unit/representative(s) consulted: B. Thomas, G. Klemz, 



Local 415, Service Employees International Union

Position of bargaining unit(s) (choose only one): 

 FORMCHECKBOX 
  Neutral                        FORMCHECKBOX 
  Support                      FORMCHECKBOX 
  Oppose

Comments (if appropriate): 

Letter of support and negotiated Memorandum of Understanding attached.

Public hearing advertised by (choose one or more):

 FORMCHECKBOX 
 posting in a newspaper       FORMCHECKBOX 
 posting at each school           FORMCHECKBOX 
 other (District Office)
Advisory committee(s) consulted:   Ad Hoc Committee SEIU Negotiating team
Objections raised (choose one):  FORMCHECKBOX 
  None       FORMCHECKBOX 
  Objections are as follows:

Date(s) consulted: 7/1/04

	FISCAL ANALYSIS (AS APPROPRIATE)


District may pay less in salary costs to the less senior employee.

	BACKGROUND INFORMATION


Action Item: Some documentation is available for web viewing. Waiver forms and other hard copy documents are available for viewing at the Waiver Office or State Board Office.   

Question 6.  EC Section to be waived:

EC 45308.  Classified employees shall be subject to layoff for lack of work or lack of funds. Whenever a classified employee is laid off, the order of layoff within the class shall be determined by length of service.  The employee who has been employed the shortest time in the class, plus higher classes, shall be laid off first. Reemployment shall be in the reverse order of layoff.

   For purposes of this section, in school districts with an average daily attendance below 400,000, for service commencing or continuing after July 1, 1971, "length of service" means all hours in paid status, whether during the school year, a holiday, recess, or during any period that a school is in session or closed, but does not

include any hours compensated solely on an overtime basis as provided for in Section 45128.  Nothing in this section shall preclude the governing board of a school district from entering into an agreement with the exclusive representative of the classified employees that defines "length of service" to mean the hire date.  For purposes of

this section, in school districts with an average daily attendance of 400,000 or more, for service commencing or continuing after January 1, 1986, "length of service" shall be determined by the date of hire.

   If a governing board enters into an agreement with the exclusive representative of classified employees that defines "length of service" to mean the hire date, the governing board may define "length of service" to mean the hire date for a classification of employee not represented by any exclusive bargaining unit. 

   Nothing contained in this section shall preclude the granting of "length of service" credit for time spent on unpaid illness leave, unpaid maternity leave, unpaid family care leave, or unpaid industrial accident leave.  In addition, for military leave of absence, "length of service" credit shall be granted pursuant to Section 45297.  In the event an employee returns to work following any other unpaid leave of absence, no further seniority shall be accrued for the time not worked.

   "Hours in paid status" shall not be interpreted to mean any service performed prior to entering into a probationary or permanent status in the classified service of the district except service in restricted positions as provided in this chapter.
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