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FINAL STATEMENT OF REASONS

Uniform Complaint Procedures

UPDATE OF INITIAL STATEMENT OF REASONS
The purpose of the regulations is to satisfy the administrative requirement of providing a system of processing complaints of unlawful discrimination and alleged violation of federal or state laws or regulations for those activities or programs that receive state or federal funding.

The proposed amendments to the regulations initially adopted in 1991 are to update the entire set of regulations to reflect current federal and state law citations supporting and requiring the regulations. The proposed amendments to the regulations also incorporate new law related to the Williams Case Settlement and amend the regulations to incorporate the definition of “gender” specified in SB 1234.

The 45-day public comment period for the proposed regulations ended on January 4, 2005. Due to the comments received, CDE recommends further revisions to the following sections: 4600(a), (c), (n), (o), (r) and (v), 4610(c), (d), and (e), 4621(a) and (c), 4622, 4630(a), 4631(a), (f), 4632(b), (d), and (e), 4633(a)(1), (b), (d)(1)(2), (e) and (f), 4640(b)(2), 4650(a)(1), (3), (4), (7) and (b), 4660(a)(1), (2), and (3), 4664(a)(6), (7), (9), and (10), 4665(a), (b) and (c), 4670 (a) and (a)(1), 4680(c), 4681(b)(2) and (3), 4682 (title), (a) and (a)(1), 4683 and 4684(a)(3). 

The first 15-day comment period for the proposed regulations ended on April 4, 2005.

During the 15-day Public Comment Period, comments were received from multiple constituencies. In response to public comments, CDE made substantive changes to the following sections: 4600(q), 4622, 4633(g), 4682(b) and 4682 (c).

The following subdivisions had non-substantive changes: 4621(c), 4630(a), 4650 (a)(6), (a)(7), (a)(7)(A), and (D); 4662 (title), 4680, 4681(c), 4682(c), 4683(b). 

The second 15-Day comment Period ended on June 7, 2005. During the second 15-day Public Comment Period, comments were received from seven constituencies. CDE made no substantive changes in response to public comments.

SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE INITIAL NOTICE PERIOD OF November 19, 2004, THROUGH January 4, 2005

The text was made available to the public from November 19, 2004, through 

January 4, 2005. The State Board received the following comments that are addressed in the attached chart (pages 3-88).

COMMENTS RECEIVED DURING THE PERIOD THE 15-DAY NOTICE AND PROPOSED REGULATION TEXT WAS AVAILABLE TO THE PUBLIC
The modified text was made available to the public from March 21, 2005 through 

April 4, 2005. The State Board received the following comments on the modified text that are addressed in the attached chart (pages 88-123). 

COMMENTS RECEIVED DURING THE PERIOD THE SECOND 15-DAY NOTICE AND PROPOSED REGULATION TEXT WAS AVAILABLE TO THE PUBLIC
The modified text was made available to the public from May 24, 2005 through 

June 7, 2005. The State Board received the following comments on the modified text that are addressed in the attached chart (pages 123-136).

ALTERNATIVES DETERMINATION

The State Board has determined that no alternative would be more effective in carrying out the purpose for which the regulations are proposed or would be as effective and less burdensome to affected private persons than the proposed regulation revision.

LOCAL MANDATE DETERMINATION

The proposed regulations do not impose any mandate on local agencies or school districts. 

	Submitted BY
	Comment
	CDE REsponse

	Section 4600. General Definitions.

	4600(c) “Beginning of year or semester ”

	Sherry Skelly Griffith, ACSA, at public hearing; Vivian Castro, LAUSD, at public hearing
	Commenter states,” It is unclear under provision (a)(1) as to what point of the beginning of the semester filing a complaint is appropriate. It is often at the beginning of the school year and semester, when student enrollment fluctuates and teacher assignments must be adjusted. Commenter proposes in keeping with the four weeks for inspections of Deciles 1-3 schools, at least that amount of time be provided to districts to ensure that factors impacting enrollment and adjustment to classrooms may be made.” Commenter states four weeks is “copasetic with Williams Settlement rule.” 
	In response to comments, CDE recommends adding the following definition:

“Beginning of year or semester” means the first day the classes necessary to serve all the student enrolled are established with a single designated certificated employee assigned for the duration of the class, but not later than 20 working days after the first day students attend classes for that semester.”

	4600(e) “Complaint”
	
	

	Martha Zaragoza-Diaz, Advocate, California Association for Bilingual Education (CABE), at public hearing; Magaly Lavadenz, President, CABE; Shelley Spiegel Coleman, President, Californians Together, submitted in writing
	Commenter recommends adding the phrase “or ability to speak English” to this definition.
	It is not necessary to add this phrase as it is implied in the current phrasing. Also, adding specificity could create potential confusion regarding any circumstances omitted. California Department of Education (CDE) recommends no change.

	4600(h) “Compliance agreement”

	Lilia Stapleton, Parent and Teacher, in writing
	Commenter states in reference to Section 4600(f)(sic), “ the definition for compliance agreement appears to have been drafted without recognition of federal and state interagency statues concerning students in Special Education – regulations state a compliance agreement means agreement between CDE and local educational agencies (LEAs), despite federal regulations requiring the state to resolve complaints against community mental health agencies that provide services to disabled children.”
	The proposed definition is related to the resolution of a noncompliance finding. Even though other agencies may be involved in the delivery of services for an individual student (receiving a Special Education program or service), the LEA is the agency CDE would hold accountable for ensuring compliance even if it was of any interagency nature, as specified in any compliance agreement. CDE recommends no change.

	Dale Mentink, Senior Attorney, on behalf of Protection and Advocacy, Inc., in writing
	Commenter states that CDE cannot limit the definition of a compliance agreement to only agreements between CDE and LEAs because CDE will be investigating and enforcing findings of noncompliance against more than just LEAs. The commenter believes the Department will be investigating and also potentially sanctioning or taking legal actions against local community mental health agencies and California Children’s Services (CCS). 

Commenter states the California Code of Regulations, Title 2, Section 60560 requires allegations of failure by the LEA, Community Mental Health Service, or CCS to comply with these regulations and shall be resolved pursuant to Chapter 5.1, commencing with Section 4600, of Division 1 of Title 5 of the California Code of Regulations.

Commenter believes that the Department of Education is charged with and authorized to be investigating and, potentially, sanctioning or bringing legal actions against, local non-educational agencies was recently affirmed by the Fifth District Court of Appeals in Tri-County Special Education Local Plan Area v. County of Tuolumne (2004) 23 Cal. App4th 563; 19 Cal.Rptr.3d884, 891. 

Commenter states by narrowing the scope of the jurisdiction of the Department, the proposed amendment would undermine the Department’s jurisdiction and authority over local mental health agencies and CCS and would bring Title 5 in conflict with Title 2 and with GC 7585.
	Interagency agreements are only at the Individual Educational Program (IEP) or student level. Therefore, any interagency dispute would be a due process complaint, not a Uniform Complaint Procedure (UCP) complaint. Furthermore, CCR Title 2, Article 9 Section 60600 Application of Procedures for Interagency Dispute Resolution (b) requires when there is a dispute between or among CDE or an LEA or both and any agency over the provision of related services over which agency is to deliver services in the IEP, it shall be negotiated through a hearing officer or mediator after a request for state interagency dispute resolution. CDE recommends no change. 


	4600 (n) “Good repair”
	
	

	The Williams v. California Plaintiff Class John T. Affeldt, Jenny Pearlman, Liz Guillen, Public Advocates, Inc.; Mark D. Rosenbaum, Catherine E. Lhamon, Peter J. Eliasberg, Brooks Allen, ACLU Foundation of Southern California; Jack W. Londen, Ellen Eagen, Morrison & Foerster LLP; Michael Feuer, Morrison & Foerster LLP; Alan Schlosser, ACLU Foundation of Northern California; Thomas Saenz, Hector O. Villagra, Mexican American Legal Defense and Educational Fund (MALDEF); Sherry Skelly Griffith, ACSA, at public hearing and in writing
	Commenter states the definition for “good repair” should not be limited to the interim definition but should incorporate the ultimate definition to be developed by the State as called for by SB 550. Commenter recommends adding this statement: “The definition of ‘good repair’ determined pursuant to the interim evaluation instrument shall be superseded by the definition adopted by statute by September 1, 2006 in accord with California Education Code Section 14501(d)(2).”


	CDE recommends adding a clarifying phrase to explain the definition of good repair is pursuant to Education Code 17002.

	4600(o) “Instructional materials”

	Andrea Ball, Director, Government Relations, Long Beach USD, at the public hearing and in writing


	Commenter requests term, “instructional materials” be clarified. (Please see full comment under Section 4681.)
	CDE recommends adding the following definition to Section 4600 based on comments received:
“Instructional materials means all materials that are designed for use by pupils and their teachers as a learning resource and help pupils to acquire facts, skills, or opinions or to develop cognitive processes. Instructional materials may be printed or non-printed, and may include textbooks, technology-based materials, other educational materials, and tests.”




	4600(r) “Mediation” – Add Back

	John T. Affeldt, Public Advocates, Inc., at public hearing and in writing; Maisie Chin, Lead Organizer/Director, Community Asset Development Re -defining Education (CADRE), in writing and at public hearing 
	Commenter recommends adding back sections (k) and (l)(sic) as “the option of mediation should not be eliminated.”
	Because of the many comments regarding the deletion of mediation, CDE will offer mediation requested by both parties in the complaint and if the state directly intervenes. The definition of mediation will be added back. CDE also recommends adding back under 4600(v), a definition for “state mediation agreement”.

	4600(s) “Misassignment”
	
	

	Sherry Skelly Griffith, ACSA at public hearing and in writing; Vivian Castro, Los Angeles USD (LAUSD), at public hearing
	Commenter states a “teacher that has been certified as highly qualified under the federal provisions of the No Child Left Behind (NCLB) Act through the High Objective State Standard of Evaluation (HOUSSE) process is excluded from the definition of ‘misassignment’ and should be included.”


	The definition of “misassignment” is “the placement of a certificated employee in a position for which the employee does not hold a legally recognized certificate or credential.” A teacher who is highly qualified also has subject matter competency to teach the class which is not required in the definition of misassignment but is reportable under the UCP process as a result of Education Code Section 35186(e)(2)(C). See proposed Title V Sections 4600(w) and 4682(a)(3). The definition is consistent with Education Code Section 35186. 

CDE recommends no change.



	4600(w) “Subject matter competency”

	Sherry Skelly Griffith, ACSA at public hearing and in writing; Vivian Castro, LAUSD, at public hearing


	Commenter states the definition of “subject matter competency” should include reference to the certification of subject matter competency under NCLB pursuant to the HOUSSE process for veteran teachers. ACSA suggests the following language be added to this definition: “Subject matter competency is also defined as those teachers certified as ‘Highly Qualified’ using the NCLB HOUSSE process.”
	The definition of “subject matter competence” 

used in Section 4600(w) is the same definition used in NCLB Teacher Requirements. CDE recommends no change.

	4600(x) “Sufficient textbooks or instructional materials”

	Sherry Skelly Griffith, ACSA, at public hearing and in writing; Vivian Castro, LAUSD, at public hearing
	Commenter believes that the term “sufficiency” found throughout the regulations must be related to the requirements in Education Code 60119. Commenter suggests including a statement of sufficiency from the Williams statute and add to the definition of “sufficiency” as related and pursuant to the local board resolution regarding textbook sufficiency as defined by the local board resolution and described in Education Code 60119; therefore, the responsibility is with the local governing board.


	For the purpose of the UCP, a complaint may be filed at any time in which a situation exists where there are insufficient textbooks or instructional materials for a particular class or course. The process described in Education Code Section 60119 is the eligibility process for receipt of funds for textbooks and instructional materials. It is not related to the UCP process of Education Code Section 35186. CDE recommends no change.

	4600(z) “Vacant teacher position”

	Sherry Skelly Griffith, ACSA, at public hearing and in writing; Vivian Castro, LAUSD, at public hearing
	Commenter states the assignment of a substitute teacher shall be excluded from the definition of a “vacant teacher position” if that substitute shall serve for the entire year or entire semester or the school has made all reasonable efforts to place a permanent teacher at the beginning of the school year but is unable to do so due to unforeseen circumstances (i.e., hired teacher accepts another position at the last minute, illness, etc.). Commenter believes these circumstances should be addressed in regulations.
	Elimination of the use of 30-day substitute teachers teaching beyond the 30-day time period for an entire semester or year was an aim of the Williams case settlement. The definition is consistent with Education Code Section 35186 if the substitute teacher is assigned to teach a class at the beginning of the year or semester. The definition for “vacant teacher position” in Education Code 35186 does not speak to a permanent teacher for the entire year or semester. That requirement is only in Education Code Section 33126, addressing school accountability report cards. CDE recommends no change.



	Vivian Castro, LAUSD, at public hearing


	Commenter states she concurs with comments of ASCA (and one comment in detail). She states she also concurs one comment in detail from Mr. Affeldt that the definition should be as shown for teacher vacancy but do need to clarify what is the beginning of the school year in 4600(u). 
	The intent of the Williams Settlement was to provide qualified teachers from the beginning of the school year and throughout the year. CDE recommends adding a definition of “beginning of the school year.” Also, a principal, in receiving said complaint, has 30 working days to remedy a valid complaint by filling the teacher vacancy. CDE recommends no change.

	Andrea Ball, Director, Government Relations, Long Beach Unified School District (USD), in writing and at public hearing
	Commenter states that regarding the definition of “teacher vacancy”, she agrees with LAUSD and ACSA that you must define beginning of the school year. She recommends 4 weeks or 20 working days. There is often a period at the beginning of the school year and semester, where student enrollment fluctuates and therefore teacher assignments may be adjusted. There should be some commonly defined time period before which complaints are not appropriate. We don’t think it was the intent to make it the first day of school.
	For purposes of filing a (Williams) complaint under the UCP, the existence of a teacher vacancy is defined in Education Code Section 35186:

Education Code Section 33126 – “the total number of the school’s fully credentialed teachers, the number of teachers relying upon emergency credentials, the number of teachers working without credentials, and any assignment of teachers outside their subject area of competence for the most recent three-year period.” 

CDE recommends change. See definition in 4600(c)

	Section 4610. Purpose and Scope.
	

	4610(c)

	Margarita Villareal, Fresno USD; Cynthia Wilson, ESL/ELD Teacher; July Ugas, Mental Health Specialist, Kennedy Family Center; Denis O’Leary, Education Advisor, League of United Latin American Citizens (LULAC); Magaly Lavadenz, President, CABE; Shelly Spiegel Coleman, President, Californians Together; Jennifer Richard, Senator Kuehl’s office; Senator Sheila Kuehl; John T. Affeldt, Public Advocates, Inc.; David Valladolid, President and CEO, Parent Institute for Quality Education; David Valladolid, Chair, Latino Policy Institute; Carmen Martinez-Eoff, California Public School Teacher, Retired; Ana Gamiz, California Policy Analyst, National Council of La Raza; Raymond Uzeta, President and CEO, Chicano Federation of San Diego County, Inc.; Pete Farruggio, Ph.D., Parent and former complainant; Lani Hunt, Parent; Laurie Olsen, Executive Director, California Tomorrow; Alberto M. Ochoa, Professor and Chair, Policy Studies Department, College of Education and Dr. Lisa M. Sparaco, Policy Studies and Cross-Cultural Education Dept, San Diego State University (SDSU); Denise Quintana, first grade teacher of bilingual students, submitted in writing; Martha Zaragoza-Diaz, Advocate, CABE, at public hearing
	Commenters oppose the elimination of specific references to the bases for filing claims of discrimination (such as ethnic group identification, religion, age, sex, color, disability) as it is difficult for people to have access to the originating codes.

Commenter recommends that the specific reference for the bases of filing discrimination complaints not be replaced with reference to the Education Code only. Commenter states CDE assumed that members of the public, other than attorneys, would know what is contained in Education Code sections 200 and 220. 

“Many parents and public do not have access to legal codes, don’t own computers, don’t have access to the Internet, and don’t have access to public libraries with computers. So it would be difficult, if not impossible, for them to know what the bases are for filing discrimination complaints when (the code) is referenced. This is especially true for parents who do not read or understand English.”


	In response to comments received, the specific reference to each protected group will be listed in accordance with Education Code sections 200 and 220, Government Code Section 11135 and Title VI of the Civil Rights Act of 1964.

	Senator Sheila Kuehl, in writing
	Commenter states the description in Section 4610 does not accurately reflect the prohibited bases of discrimination under California and federal law. She suggests the following changes to the existing regulation: 
(c). This Chapter also applies to the filing of complaints which allege unlawful discrimination against any protected group as identified under Education Code sections 200 and 220 and Section 11135 of the Government Code including complaints of harassment, on the basis of actual or perceived sex, sexual orientation, gender, ethnic group identification, race, ancestry, national origin, religion, color, or physical or mental disability, or on the basis of association with a person or group with one or more of these actual or perceived characteristics, in any program or activity conducted by a local agency, which is funded directly by or that receives or benefits from any state financial assistance.


	Harassment based on a protected group status is a form of discrimination and need not be stated separately. CDE recommends no change.

	4610(d)

	Linda Cook, Director Categorical Programs, North Sacramento School District; John W. Brewer, Deputy Superintendent, North Sacramento School District; Norm Gold, former CDE employee and manager of CDE’s Categorical Programs Complaints Management unit (1992-1999), Norm Gold Associates; Shirley Drake, Director of Special Programs, Culver City USD; Margarita Villareal, Fresno USD; Cynthia Wilson, ESL/ELD Teacher; July Ugas, Mental Health Specialist, Kennedy Family Center; Karen Cadiero-Kaplan, Sociopolitical Co-Chair, CATESOL; Genene Sepulveda-Kluck, Teacher; Denis O’Leary, Education Advisor, LULAC; Magaly Lavadenz, President, CABE; Shelly Spiegel Coleman, President, Californians Together; David Valladolid, President and CEO, Parent Institute for Quality Education; David Valladolid, Chair, Latino Policy Institute; Carmen Martinez-Eoff, California Public School Teacher, Retired; Charles W. Bader, Director, Governmental Relations, Los Angeles County Office of Education (COE); Mark Cooley, Co-Chariperson, Los Angeles County Bilingual Directors’ Association; Ana Gamiz, California Policy Analyst, National Council of La Raza; David Valladolid, Chair, Latino Policy Institute; Pete Farruggio, Ph.D., Parent and former complainant; Lilia Stapleton, Parent and Teacher; Cynthia L. Rice , California Rural Legal Assistance (CRLA), Inc.; Martha Guzman, California Rural Legal Assistance (CRLA) Foundation; Maisie Chin, Lead Organizer/Director, CADRE; Lani Hunt, Parent; Helen Scheidt, Fresno USD; Raymond Uzeta, President and CEO, Chicano Federation of San Diego County, Inc.; Laurie Olsen, Executive Director, California Tomorrow; Alberto M. Ochoa and Dr. Lisa M. Sparaco, SDSU; Elizabeth Fralicks, Title III Resource Teacher, Fresno USD, Denise Quintana, first grade teacher of bilingual students submitted in writing
	Commenter states this addition to Section 4610(d) eliminates the right to file complaints about important equity issues, such as the lack of access of children to the core curriculum. Additionally, some state they perceive this change as “eliminating or narrowing the scope” of what is covered under the UCP. 


	CDE lists eight common complaint topics that are not covered under the scope of the UCP. CDE recommends deleting this subdivision. 

It is apparent from the numerous comments that the inclusion of section 4910(d) has caused a great amount of confusion. The list was not intended to prevent the filing of complaints regarding these matters when they also alleged issues covered by subdivision 4910(a)-(c). It was intended only to say that the CDE does not have jurisdiction over such a complaint (listed 4910(d)) if it did not also contain an issue covered by subdivision (a)-(c) or section 4680, 4781 or 4682.

CDE recommends adding a new subdivision (d) to clarify the authority of an LEA:

“(d) Nothing in these regulations shall prevent an LEA from using its local uniform complaint procedure to address complaints listed in (d) or any other complaints not otherwise covered by these regulations.

CDE also recommends adding subdivision (e), which calls for developing a user-friendly pamphlet to replace the list of eight common complaint topics that are not covered under the scope of the uniform complaint procedures. This pamphlet will be a better means to help people understand the scope and process of the uniform complaint procedures:

(e) The Department will develop a pamphlet for parents that will explain the Uniform Complaint Procedures in a user friendly manner and post this pamphlet on the Department’s Web site.”

	Sherry Skelly Griffith, ASCA, at public hearing and in writing; Vivian Castro, LAUSD, at public hearing;

Martha Guzman, CRLA Foundation, at public hearing
	Ms. Griffith and Ms. Castro note these items are eliminated under the UCP. The change is not required under Williams and the Initial Statement of Reasons does not address the proposed definitions.

Ms. Guzman states she believes these regulations will lead to inconsistencies of constitutional state oversight responsibilities. An example is Section 4610(d). No explanation is provided for the elimination of those complaints categories now not available.

No justification is provided and no administrative alternative is offered. The regulations deliver a final blow by eliminating the independent judgment of CDE if the principal denies allegations. No other evidence allowed to be submitted by complainant –whole process does not have merit in our perception.


	See response above.

	4610(d)(1)
	
	

	Maisie Chin, Lead Organizer/Director, CADRE, at the public hearing
	Commenter states she opposes employer-employee relations no longer being applied within the UCP. She states that none of the new Williams provisions, particularly those for providing for complaints regarding teacher misassignments and vacancies, are intended to override collective bargaining agreements. With the language currently proposed, it feels as though the districts will be able to respond to complaints of teacher vacancy and missassignment by just referring to collective bargaining agreements and voiding their responsibility under this jurisdiction. Commenter states, “this provision is unnecessary, inappropriate, and should be stricken. Having long-term subs instead of certificated, qualified teachers is a big issue for parents. If you haven’t heard that already in other formats, I’m saying it here today. It is the onus of the school district to find those vacancies and fill those vacancies. There is no complaint process in (the) NCLB to support the school in fulfilling this responsibility.”
	See response above.

	The Williams v. California Plaintiff Class John T. Affeldt, Jenny Pearlman, Liz Guillen, Public Advocates, Inc.; Mark D. Rosenbaum, Catherine E. Lhamon, Peter J. Eliasberg, Brooks Allen, ACLU Foundation of Southern California; Jack W. Londen, Ellen Eagen, Morrison & Foerster LLP; Michael Feuer, Morrison & Foerster LLP; Alan Schlosser, ACLU Foundation of Northern California; Thomas Saenz, Hector O. Villagra, MALDEF, at public hearing and in writing 
	Commenter states that none of these new Williams provisions, particularly those providing for complaints regarding teacher misassignments and teacher vacancies, are intended to override local collective bargaining agreements. Nonetheless, with the language as proposed, districts may well feel able to respond to teacher misassignment or vacancy complaint by stating to correct the problem implicates a collective bargaining agreement and thereby voids the district of jurisdiction under this provision.
	See response above. 

	Dale Mentink, Senior Attorney, on behalf of Protection and Advocacy, Inc., in writing
	Commenter states that since teachers are required to provide services in a student’s IEP, and may refuse to do so, the UCP regulation cannot be amended to exclude employer-employee relation matters from the purview of this complaint procedure.


	See response above.

	4610(d)(2)

	Maisie Chin, Lead Organizer/Director, CADRE; The Williams v. California Plaintiff Class John T. Affeldt, Jenny Pearlman, Liz Guillen, Public Advocates, Inc.; Mark D. Rosenbaum, Catherine E. Lhamon, Peter J. Eliasberg, Brooks Allen, ACLU Foundation of Southern California; Jack W. Londen, Ellen Eagen, Morrison & Foerster LLP; Michael Feuer, Morrison & Foerster LLP; Alan Schlosser, ACLU Foundation of Northern California; Thomas Saenz, Hector O. Villagra, at the public hearing and in writing
	Commenter states the lack of provision of core curricula subjects or college prep courses for students is reason for complaint. The lack of core curricula classes for students in Los Angeles is a problem. Again, not being able to file a complaint is a basis of potential discrimination claims.
	See response above.

	Dale Mentink, Senior Attorney, on behalf of Protection and Advocacy, Inc., in writing
	Commenter states Special Education students are entitled to IEP goals and services, which enable them to access and make progress in the core curriculum. Also, parents have a right to file a complaint about a teacher or school’s refusal to abide by this aspect of federal and state Special Education law. 
	See response above.

	4610(d)(3)

	Maisie Chin, Lead Organizer/Director, CADRE; The Williams v. California Plaintiff Class John T. Affeldt, Jenny Pearlman, Liz Guillen, Public Advocates, Inc.; Mark D. Rosenbaum, Catherine E. Lhamon, Peter J. Eliasberg, Brooks Allen, ACLU Foundation of Southern California; Jack W. Londen, Ellen Eagen, Morrison & Foerster LLP; Michael Feuer, Morrison & Foerster LLP; Alan Schlosser, ACLU Foundation of Northern California; Thomas Saenz, Hector O. Villagra, MALDEF, at public hearing and in writing
	Commenter states that to the extent a pupil, such as an English Learner, is misassigned to a class where the teacher is not properly trained; there would be a valid Williams complaint of which this provision seeks to deprive them.
	See response above.

	Dale Mentink, Senior Attorney, on behalf of Protection and Advocacy, Inc., in writing
	Commenter states pupils with disabilities have the right not to be removed from regular education classes unless, even with supplementary aids and services, they cannot be satisfactorily educated there. Parents of Special Education pupils have a right to file a complaint about a district’s pupil classroom assignment when it breaches provisions of state or federal Special Education law.
	See response above.

	4610(d)(4)

	Maisie Chin, Lead Organizer/Director, CADRE; The Williams v. California Plaintiff Class John T. Affeldt, Jenny Pearlman, Liz Guillen, Public Advocates, Inc.; Mark D. Rosenbaum, Catherine E. Lhamon, Peter J. Eliasberg, Brooks Allen, ACLU Foundation of Southern California; Jack W. Londen, Ellen Eagen, Morrison & Foerster LLP; Michael Feuer, Morrison & Foerster LLP; Alan Schlosser, ACLU Foundation of Northern California; Thomas Saenz, Hector O. Villagra, Educational Fund, in writing and at the public hearing
	Mr. Affeldt states a valid discrimination claim could assert that discipline is being inappropriately imposed in programs using categorical funds. 

Ms. Chin adds regarding “pupil discipline - there is no shared decision-making! Parents have no recourse… “

She also states “don’t let it be optional. Say the LEA SHALL have a form at option of complainant. This was viewed as most victorious part of Williams by parents. (see all “shalls”) Williams cannot be seen as an opportunity to render the UCP ineffective. Not having a form would discourage many of us from filing a complaint.”
	See response above.

	Dale Mentink, Senior Attorney, on behalf of Protection and Advocacy, Inc., in writing
	Commenter states that discipline of Special Education students has special rules and is completely dictated by federal Special Education law. Commenter believes parents of Special Education pupils have the right to file a complaint about a district’s failure to abide by the procedures relating to the discipline of Special Education students.


	Suspension and expulsion are covered under Education Code Section 48900 et seq. See response above.

	4610(d)(5)

	The Williams v. California Plaintiff Class John T. Affeldt, Jenny Pearlman, Liz Guillen, Public Advocates, Inc.; Mark D. Rosenbaum, Catherine E. Lhamon, Peter J. Eliasberg, Brooks Allen, ACLU Foundation of Southern California; Jack W. Londen, Ellen Eagen, Morrison & Foerster LLP; Michael Feuer, Morrison & Foerster LLP; Alan Schlosser, ACLU Foundation of Northern California; Thomas Saenz, Hector O. Villagra, MALDEF, at public hearing and in writing; Maisie Chin, Lead Organizer/Director, CADRE, in writing
	Commenters state that a valid discrimination claim could assert that advancement, retention or grades are being meted out on a discriminatory basis. Similarly, a valid claim could assert that programs using categorical funds are improperly advancing, retaining, or grading students. 

Commenter believes there is no basis for this overarching attempt to exclude such valid claims.
	All discrimination complaints based on a protected group specified in Education Code sections 200 and 220 or Government Code Section 11135 are covered under Section 4610(a). Also, please see response above.

	Dale Mentink, Senior Attorney, on behalf of Protection and Advocacy, Inc., in writing
	Commenter states Special Education students’ placement is determined by his IEP team, of which the parent must be a part. Educational placement (in the IEP) is defined by California law as:

“that unique combination of facilities, personnel, location, or equipment … as specified in the IEP. Parents of Special Education pupils have the right to file a complaint about a district’s failure to abide by the procedures relating to the placement, advancement or retention of Special Education students.”


	See response above.

	4610(d)(6)

	The Williams v. California Plaintiff Class John T. Affeldt, Jenny Pearlman, Liz Guillen, Public Advocates, Inc.; Mark D. Rosenbaum, Catherine E. Lhamon, Peter J. Eliasberg, Brooks Allen, ACLU Foundation of Southern California; Jack W. Londen, Ellen Eagen, Morrison & Foerster LLP; Michael Feuer, Morrison & Foerster LLP; Alan Schlosser, ACLU Foundation of Northern California; Thomas Saenz, Hector O. Villagra, MALDEF, at public hearing and in writing
	Commenter states a valid discrimination claim could assert that graduation requirements are being imposed on a discriminatory basis. Similarly, a valid claim could assert that categorical funds are being used, inter alia, in programs that impose improper graduation requirements. 
	See response above.

	Dale Mentink, Senior Attorney, on behalf of Protection and Advocacy, Inc., in writing
	Commenter states graduation requirements for Special Education students can mean different things. Special Education students are entitled to participate in graduation ceremonies…school districts are often loath to allow any students, including Special Education students, to participate in graduation ceremonies unless they are receiving a standard high school diploma. This is a violation of Education Code Section 56390, a statute which parents must be capable of filing UCP complaints to address. 


	Appeals could either be filed based upon discrimination or filed with the district based upon other issues. The protections described by commenter are handled under due process complaints. Also, please see comment above.



	4610(d)(7)

	The Williams v. California Plaintiff Class John T. Affeldt, Jenny Pearlman, Liz Guillen, Public Advocates, Inc.; Mark D. Rosenbaum, Catherine E. Lhamon, Peter J. Eliasberg, Brooks Allen, ACLU Foundation of Southern California; Jack W. Londen, Ellen Eagen, Morrison & Foerster LLP; Michael Feuer, Morrison & Foerster LLP; Alan Schlosser, ACLU Foundation of Northern California; Thomas Saenz, Hector O. Villagra, MALDEF, at public hearing and in writing
	Commenter states a student complaining that their teacher did not assign them homework precisely because there existed a shortage of textbooks would be stating a valid Williams complaint.
	The Williams complaint could be made regardless as covered by sections 4680 through 4686. Because of the confusion 4610(d) has caused, CDE is amending this subdivision.

	Dale Mentink, Senior Attorney, on behalf of Protection and Advocacy, Inc., in writing
	Commenter states homework is frequently modified for Special Education students by their IEP teams. Teachers sometimes “balk” at modifying homework and complaints should be filed according to 34 CFR 300.660-662.
	The teacher designs homework modifications. The school should be providing assistance to the teacher in determining modifications necessary. Nothing in the proposed regulations prevents complainants from filing complaints under 34CFR 300.660- 300.662. CDE recommends no change.

	4610(d)(8)

	The Williams v. California Plaintiff Class John T. Affeldt, Jenny Pearlman, Liz Guillen, Public Advocates, Inc.; Mark D. Rosenbaum, Catherine E. Lhamon, Peter J. Eliasberg, Brooks Allen, ACLU Foundation of Southern California; Jack W. Londen, Ellen Eagen, Morrison & Foerster LLP; Michael Feuer, Morrison & Foerster LLP; Alan Schlosser, ACLU Foundation of Northern California; Thomas Saenz, Hector O. Villagra, MALDEF, at public hearing and in writing
	Commenter states “A legitimate Williams complaint might assert that a district did not provide standards-aligned instructional materials because it lacked sufficient standards-aligned textbooks. Similarly, a valid discrimination claim could assert that instructional materials policies and practices were being imposed on a discriminatory basis … (or) improper instructional materials were being imposed in programs that use categorical funds.” 
	The Williams complaint could be made regardless of the circumstances in this example and are covered by sections 4680 through 4686. Because of the confusion 4610(d) has caused, CDE will amend this subdivision.

	Dale Mentink, Senior Attorney, on behalf of Protection and Advocacy, Inc., in writing
	Commenter states that schools must educate Special Education students in general education classrooms if these students can be satisfactorily educated in general education classrooms with the use of supplementary aids and services. In California, “supplementary aids and services” are defined to include “curriculum modifications.”
	Because of the confusion 4610(d) has caused, CDE will amend this subdivision.

	4610(d)(9)

	The Williams v. California Plaintiff Class John T. Affeldt, Jenny Pearlman, Liz Guillen, Public Advocates, Inc.; Mark D. Rosenbaum, Catherine E. Lhamon, Peter J. Eliasberg, Brooks Allen, ACLU Foundation of Southern California; Jack W. Londen, Ellen Eagen, Morrison & Foerster LLP; Michael Feuer, Morrison & Foerster LLP; Alan Schlosser, ACLU Foundation of Northern California; Thomas Saenz, Hector O. Villagra, MALDEF, in writing
	Commenters state that any one of the Williams complaint conditions could be created by the use or misuse of general education funds. The same can be said of any number of legitimate discrimination claims. Contrary to the SB 550 and Government Code Section 11135, this overarching provision would unlawfully eliminate those valid claims.
	Williams complaints are covered by sections 4680 through 4686. Because of the confusion 4610(d) has caused, CDE will amend this subdivision.

	4610(d)(1-8)
	
	

	Dale Mentink, Senior Attorney, on behalf of Protection and Advocacy, Inc., in writing
	Commenter states “you cannot sever these issues from the list of issues that can be the subject of a complaint about a Special Education students’ IEP, or the violation of statutory entitlements.” Commenter provides six pages of descriptions detailing how each one must be addressed.


	See responses above.

	Section 4621. District Polices and Procedures.
	

	Sherry Skelly Griffith, ASCA, at public hearing and in writing
	Commenter states “Page 6, Section 4621 indicates that the local governing board policies and procedures are not required to be in place until ‘within one year from the effective date of this chapter.’ The chapter sections cited are 4600-4695.“

“We assume this means within the effective date of when the UCP regulations changes are in effect. Commenter asks, “Is this correct? If not, please clarify, as the deadline of January 1, 2005 will pass before the approval of UCP regulations by the State Board of Education.”


	Education Code 35186(g) regarding the Williams Case Settlement states that a LEA shall establish local policies and procedures, post notices and implement this section on or before January 1, 2005. Education Code authority supersedes regulations, and establishes a deadline of January 1, 2005 for these requirements. The reference cited in the proposed regulations is related to the (original) enactment of the UCP regulations chapter in 1991. CDE recommends removing this phrase to avoid this confusion.

	Ronald D. Wenkart, General Counsel,

Orange County Department of Education, in writing
	Commenter states (a) Each LEA shall adopt policies and procedures and School Districts and County Offices of Education shall submit their policies and procedures to the local governing board for adoption within one year from the effective date of this chapter.

Commenter states the use of the phrase “…from the effective date of this chapter…” is unclear. Commenter asks, “Does it mean one year from the adoption of the original regulations or one year from the adoption of these changes?”
	Same response as above.

	4621(c)
	
	

	Maisie Chin, Lead Organizer/Director, CADRE, in writing; The Williams v. California Plaintiff Class John T. Affeldt, Jenny Pearlman, Liz Guillen, Public Advocates, Inc.; Mark D. Rosenbaum, Catherine E. Lhamon, Peter J. Eliasberg, Brooks Allen, ACLU Foundation of Southern California; Jack W. Londen, Ellen Eagen, Morrison & Foerster LLP; Michael Feuer, Morrison & Foerster LLP; Alan Schlosser, ACLU Foundation of Northern California; Thomas Saenz, Hector O. Villagra, MALDEF, at public hearing and in writing
	Commenter states this provision improperly permits a local education agency the option of providing a complaint form to persons wishing to file a complaint. SB 550 makes it clear that a district must provide such a form. Under the new Education Code sections 35186 (f)(3) and (a)(1)-(2) it is clear that districts must provide complainants with a proposed standard complaint form that districts are required to post a notice in every classroom informing parents and guardians of the location of such forms. Moreover, the forms must conform to certain requirements (e.g., there must be a space to mark if the complainant desires a written response; district must specify the location for obtaining a form for filing a complaint). These requirements, which are mandatory and not at the option of the LEA, cannot be complied without the existence of a form.
	This comment represents confusion between Williams and UCP complaint processes and requirements. Although many school districts offer a “complaint form” to file a UCP complaint, the federal and state regulations directing the UCP simply require that the complaint be in writing. In attempt to resolve the inconsistencies, CDE recommends adding the following to the proposed regulations:

“(c) Except as to complaints under sections 4680-4687 regarding instructional materials, emergency or urgent facilities conditions that pose a threat to the health and safety of pupils or staff, and teacher vacancies or misassignments, the local educational agency may provide a complaint form for persons wishing to file a complaint to fill out and file. However, a person is not required to use the complaint form furnished by the LEA in order to file a complaint.

A complaint form shall be provided for complaints regarding instructional materials, emergency or urgent facilities conditions that pose a threat to the health and safety of pupils or staff, and teacher vacancies or misassignments.”

	Maisie Chin, Lead Organizer/Director, CADRE; The Williams v. California Plaintiff Class John T. Affeldt, Jenny Pearlman, Liz Guillen, Public Advocates, Inc.; Mark D. Rosenbaum, Catherine E. Lhamon, Peter J. Eliasberg, Brooks Allen, ACLU Foundation of Southern California; Jack W. Londen, Ellen Eagen, Morrison & Foerster LLP; Michael Feuer, Morrison & Foerster LLP; Alan Schlosser, ACLU Foundation of Northern California; Thomas Saenz, Hector O. Villagra, MALDEF, in writing
	Commenter states that if the situation is one regarding an emergency facility condition that poses a threat to health and safety of students, a limited amount of time should be permitted for the LEA to respond and possibly correct its error.
	Complaints regarding emergency conditions of facilities are handled under sections 4684 through 4687. Also, please see response above clarifying this provision.

	Sherry Skelly Griffith, ACSA, in writing; Vivian Castro, LAUSD, at public hearing; The Williams v. California Plaintiff Class John T. Affeldt, Jenny Pearlman, Liz Guillen, Public Advocates, Inc.; Mark D. Rosenbaum, Catherine E. Lhamon, Peter J. Eliasberg, Brooks Allen, ACLU Foundation of Southern California; Jack W. Londen, Ellen Eagen, Morrison & Foerster LLP; Michael Feuer, Morrison & Foerster LLP; Alan Schlosser, ACLU Foundation of Northern California; Thomas Saenz, Hector O. Villagra, MALDEF, at public hearing. 


	Commenters state that sections 4621(c) and 4680 (c) of the proposed regulations permit the option of providing a complaint form. The Williams settlement states there must be a form. Form does not have to be used by parents but district must offer a form.


	CDE agrees with the comment. See response and proposed amendment above.

	Section 4622. Notice.
	
	

	Senator Sheila Kuehl; Magaly Lavadenz, President, CABE; Shelly Spiegel Coleman, President, Californians Together; Courtney Joslin, California Safe Schools Coalition; John T. Affeldt, Public Advocates, Inc., at public hearing and in writing; Dale Mentink, Senior Attorney, on behalf of Protection and Advocacy, Inc.; Cynthia L. Rice, CRLA, Inc.; Martha Guzman, CRLA Foundation; Judy Goddess, Educational Advocate; Dale Mentink, Senior Attorney, on behalf of Protection and Advocacy, Inc., in writing


	Commenter states clarification is needed as to why the Department proposes to eliminate the public notice requirement that the recipient of the notice be informed of any civil law remedies that may be available. 

Public Advocates commenter states the proposed strikeout should be withdrawn and the current language maintained.
	CDE recommends adding back the public notice requirement as the following phrase to clarify that such notice only pertains to complaints of discrimination:

“The notice shall also advise the recipient of any civil law remedies that may be available under state or federal discrimination laws, if applicable and the appeal pursuant to Education Code Section 262.3. 

	Section 4630. Filing a Local Complaint; Procedures, Time Lines.

	4630(a)
	
	

	The Williams v. California Plaintiff Class John T. Affeldt, Jenny Pearlman, Liz Guillen, Public Advocates, Inc.; Mark D. Rosenbaum, Catherine E. Lhamon, Peter J. Eliasberg, Brooks Allen, ACLU Foundation of Southern California; Jack W. Londen, Ellen Eagen, Morrison & Foerster LLP; Michael Feuer, Morrison & Foerster LLP; Alan Schlosser, ACLU Foundation of Northern California; Thomas Saenz, Hector O. Villagra, MALDEF, in writing
	Commenters state, “For clarity’s sake, this section would do well to also reference Section 4680 and the proper place to file complaints regarding instructional materials, teacher vacancy or misassignment and school facilities.”
	CDE recommends adding the following:

“(a) Except for complaints under sections 4680 – 4687 regarding instructional materials, emergency or urgent facilities conditions that pose a threat to the health and safety of pupils or staff, and teacher vacancies or misassignments and does not allege discrimination, any individual, public agency or organization may file a written complaint with the district superintendent or his or her designee alleging a matter which, if true, would constitute a violation by that local educational agency of federal or state law or regulation governing a program listed in Section 4610(b) of this Chapter. 

	4630(b)(2) 
	
	

	Linda Cook, Director Categorical Programs, North Sacramento School District; John W. Brewer, Deputy Superintendent, North Sacramento School District; Norm Gold, Norm Gold Associates; Shirley Drake, Director of Special Programs, Culver City USD; Margarita Villareal, Fresno USD; Denis O’Leary, Education LULAC; Magaly Lavadenz, President, CABE; Shelly Spiegel Coleman, President, Californians Together; Dale Mentink, Senior Attorney, on behalf of Protection and Advocacy, Inc.; Cynthia Wilson, ESL/ELD Teacher; July Ugas, Mental Health Specialist, Kennedy Family Center; David Valladolid, President and CEO, Parent Institute for Quality Education; David Valladolid, Chair, Latino Policy Institute; Carmen Martinez-Eoff, California Public School Teacher, Retired; Charles W. Bader, Director, Governmental Relations, Los Angeles COE; Ana Gamiz, California Policy Analyst, National Council of La Raza; Raymond Uzeta, President and CEO, Chicano Federation of San Diego County, Inc.; Pete Farruggio, Ph.D., Parent and former complainant; Cynthia L. Rice, CRLA, Inc.; Martha Guzman, CRLA Foundation; Lani Hunt, Parent; Helen Scheidt, Fresno USD; Genene Sepulveda-Kluck, Teacher; Karen Cadiero-Kaplan, CATESOL; Mark Cooley, Co-Chariperson, Los Angeles County Bilingual Directors’ Association; Alberto M. Ochoa and Dr. Lisa M. Sparaco, SDSU; Elizabeth Fralicks, Title III Resource Teacher, Fresno USD; Denise Quintana, first grade teacher of bilingual students submitted in writing


	Commenter states the revision to Section 4630(b)(2) eliminates the right to request direct intervention from the CDE for complaints alleging discrimination where the complainants believe they will suffer immediate loss of some benefit.

Representatives from CABE and Californians Together state the proposed amendment would require CDE to refer any issues raised in an appeal back to the district for investigation if it determines that the district failed to address them. This proposed amendment eliminates the current right for a complainant to directly appeal to CDE and have them investigate the issues. A rationale as to the need of this change is not provided. Timelines are not included in the language as to when all this must take place and when the complainant must be informed of decisions made by the school district and or CDE. 


	The matter of direct intervention is covered under Section 4650. It is the primary responsibility of the LEA to ensure there is no discrimination in any of its programs or activities and that safeguards exist throughout the investigative process. See Title 5, California Code of Regulations Section 4900 et seq. and Education Code sections200 and 220. The local administrative complaint procedures should be exhausted prior to State intervention. 

The LEA has primary responsibility for addressing all complaints. The LEA has to have an opportunity to correct any violations of law and to remedy such violations.

The comment regarding a timeline when issues are not addressed and sent back to the LEA is well taken. However, the timeline will depend on the issue and will be set at the discretion of the CDE.

CDE recommends adding the phrase “Maintains the integrity of the process” to 4630(b)(3).

	Section 4631. Responsibilities of the Local Educational Agency.
	

	Sherry Skelly Griffith, ACSA, at public hearing and in writing; Vivian Castro, LAUSD, at public hearing
	Commenter states the Department should provide a rationale for striking out lines 6 through 10 on page 9, which authorize an LEA to establish procedures for attempting to resolve complaints through mediation prior to the initiation of a formal compliance investigation. 

Commenter asks, “Does the Williams Settlement require the deletion of this authority? Are there changes in statute which necessitate the elimination of mediation altogether from the UCP regulations?”
	No federal or state law, or regulation mandates offering mediation services as part of the UCP. However, mediation remains an option to resolve complaints at the local level. Nothing in SB 550 and SB 6 or AB 2727 prohibits mediation of Williams complaints. CDE recommends no change.

	4631(b)

	Magaly Lavadenz, President, CABE; Shelly Spiegel Coleman, President, Californians Together; Maisie Chin, Lead Organizer/Director, CADRE, submitted in writing
	Commenter recommends the following language be restored: “the investigation may include an opportunity for the parties to the dispute to meet to discuss the complaint or question each other or each other’s witnesses.”
	This language clarifies the requirement that there must be an opportunity to present information and evidence of the violation of law, but not to question any person with evidence in the matter considered. The investigator may have the parties meet and discuss the complaint and question witnesses but it is not required. Such meetings are at the discretion of the investigator. The LEA has more discretion in handling the investigation based on the issues in the complaint. CDE recommends no change.



	John T. Affeldt, Public Advocates, Inc., at public hearing and in writing;
	Commenter concurs with above statements. He also states the proposed amendments “eliminate the affirmative duty of the investigator to collect information from the LEA and eliminate the possibility that the complainant may examine the LEA’s witnesses.” 
	The UCP complaint resolution process need not be a process akin to a trail or deposition. This change eliminates the right of the LEA to question the complainant and his/her witnesses. Confronting and questioning witnesses is not always productive and can result in intimidation of witnesses by both parties. CDE recommends no change. 

	Dale Mentink, Senior Attorney, on behalf of Protection and Advocacy, Inc., in writing
	Commenter states it is unclear why the last sentence of this subdivision was deleted. Nothing in the existing regulation requires LEAs to include an opportunity for the parties to meet to discuss the complaint or to question each other’s witnesses. If a local agency finds that process effective in resolving complaints at the local level, the local agencies should be free to include this process in its local procedures. Deletion of this language from the existing regulations sends the message that such a process should not be included. The sentence should be restored.


	An earlier statement in this subdivision states the investigation shall include an opportunity for the complainant, or the complainant’s representative, or both, to present the complaint(s) and evidence to support the allegations of non-compliance with state or federal laws and/or regulations. To further prescribe a methodology is inappropriate. CDE recommends no change.

	4631(d)

	John T. Affeldt, Public Advocates, Inc., at public hearing and in writing; Maisie Chin, Lead Organizer/Director, CADRE, in writing
	Commenter states the provision is too narrow in that it limits the imposition of any such sanction to cases where such a finding and remedy is “based on the evidence collected.”

The commenter believes this provides an incentive to LEAs to limit access to unfavorable evidence. 

Commenter cites Federal Rule of Civil Procedure 37 as a discovery sanction, and states there is a range of possible sanctions up to a finding of liability.

Commenter states he believes the language in Section 4663 (d) language is more appropriate.
	Federal Rule of Civil Procedure 37 regarding discovery in federal civil cases is inappropriate for state administrative procedures. These are investigations not discovery procedures. LEA records are public records and subject to the Public Records Act. Adverse findings for failure or refusal to cooperate are an appropriate course of action. This language is identical to that of Section 4663(d). CDE recommends no change.

(4631(d) states local agency should say LEA)



	Cynthia L. Rice, CRLA, Inc. and Martha Guzman, CRLA Foundation; Dale Mentink, Senior Attorney, on behalf of Protection and Advocacy, Inc.
	Commenter states if the complainant fails to adequately articulate the complaint, or if the school district fails to address it in its decision, etc., CDE will refer the complaint to the local district.
	As stated in Section 4620, each LEA shall have the primary responsibility for ensuring compliance with applicable state and federal law, and therefore should always initially investigate all complaints and/or all aspects of a complaint. CDE recommends no change. 

	Section 4632. Appeal of Local Educational Agency Decisions – Grounds.

	4632(a) Note: this information was originally in subdivision 4652(a)

	The Williams v. California Plaintiff Class John T. Affeldt, Jenny Pearlman, Liz Guillen, Public Advocates, Inc.; Mark D. Rosenbaum, Catherine E. Lhamon, Peter J. Eliasberg, Brooks Allen, ACLU Foundation of Southern California; Jack W. Londen, Ellen Eagen, Morrison & Foerster LLP; Michael Feuer, Morrison & Foerster LLP; Alan Schlosser, ACLU Foundation of Northern California; Thomas Saenz, Hector O. Villagra, MALDEF, in writing


	Commenter states that the proposed regulations, without explanation or justification, deletes the following language, “Extensions for filing appeals may be granted, in writing, for good cause.” Commenter requests that the language be added back in.
	There is no federal or state law, or regulation describing such an extension for filing an appeal. CDE recommends no change.

	See also Sections 4633(b) and 4663
	
	

	Linda Cook, Director Categorical Programs, North Sacramento School District; John W. Brewer, Deputy Superintendent, North Sacramento School District; Norm Gold, Norm Gold Associates; Shirley Drake, Director of Special Programs, Culver City USD; Margarita Villareal, Fresno USD; Karen Cadiero-Kaplan, Sociopolitical Co-Chair, CATESOL; Genene Sepulveda-Kluck; Denis O’Leary, Education Advisor, League of LULAC; Magaly Lavadenz, President, CABE; Shelly Spiegel Coleman, President, Californians Together; David Valladolid, President and CEO, Parent Institute for Quality Education; David Valladolid, Chair, Latino Policy Institute; Carmen Martinez-Eoff, California Public School Teacher, Retired; Charles W. Bader, Director, Governmental Relations, Los Angeles COE; Raymond Uzeta, President and CEO, Chicano Federation of San Diego County, Inc.; Pete Farruggio, Ph.D., Parent and former complainant; Cynthia L. Rice, CRLA, Inc. and Martha Guzman, CRLA Foundation; Lani Hunt, Parent; Helen Scheidt, Fresno USD; Mark Cooley, Co-Chariperson, Los Angeles County Bilingual Directors’ Association; Ana Gamiz, California Policy Analyst, National Council of La Raza; Alberto M. Ochoa and Dr. Lisa M. Sparaco, SDSU; Elizabeth Fralicks, Title III Resource Teacher, Fresno USD; Denise Quintana, first grade teacher of bilingual students, submitted in writing


	Commenter states sections 4632, 4633(b), and 4663 place new burdens on complainants, many of whom are low-income parents and students who cannot afford an attorney, to essentially conduct their own investigation, provide evidence and demonstrate how school district is factually or legally incorrect.
	These revised sections do not place new burdens on people filing complaints, but do attempt to clarify what basic information is required in order for the LEA, and the CDE, to begin the investigation. These revisions will not require the complainant to research the law and/or conduct their own investigation. 

The revisions simply spell out what specific information is necessary to explain the wrong the complainant believes needs to be corrected. This section restates the enabling code of federal regulations, that a complaint to CDE under these UCP, must contain a statement that a law, statute or regulation has been violated, and the facts that support the statement of the alleged violation. CDE recommends no change. 

Section 4632 states the complainant shall specify the basis for the appeal of the decision and how as a matter of fact or law the LEA is correct. According to federal regulation 34CFR Part 299.12, the organization or individual who files a complaint with the state education agency, must state the “facts on which their complaint allegation is based and the specific requirement allegedly violated.” 

CDE recommends clarifying subsection (b):

“(b) The complainant shall specify the basis for the appeal of the Decision and whether the facts are incorrect and/or the law is misapplied.”

CDE recommends adding subdivision (e):

“(e) If the Department determines that the Decision failed to address an issue raised by the complaint, the Department shall refer the matter back to the local educational agency to make the necessary findings and conclusions on any issue not addressed. The local educational agency will address the issue within 20 days from the date of referral.”

Section 4663 provides both the complainant and LEA with due process.

	Ronald D. Wenkart, General Counsel,

Orange County Department of Education, submitted in writing
	Commenter asks, “If the Department determines the appeal raises issues not contained in the local complaint, the Department will refer those new issues back to the LEA for resolution under Section 4630 or 4631?

Commenter also asks, “When the matter is referred back to the LEA, does the complainant have to file a new complaint or is the LEA required to treat it as a new complaint or an amendment to the original complaint?”


	New issues constitute a new complaint and

(1) the appeal which contains the new issue shall be considered a new complaint or 

(2) the complainant will be notified that they must file a new complaint. 

CDE recommends adding a new subdivision:

“(d) If the Department determines the appeal raises issues not contained in the local complaint, the Department will refer those new issues back to the local educational agency for resolution as a new complaint under Section 4630 or 4631.”

	4632(e)
	
	

	The Williams v. California Plaintiff Class John T. Affeldt, Jenny Pearlman, Liz Guillen, Public Advocates, Inc.; Mark D. Rosenbaum, Catherine E. Lhamon, Peter J. Eliasberg, Brooks Allen, ACLU Foundation of Southern California; Jack W. Londen, Ellen Eagen, Morrison & Foerster LLP; Michael Feuer, Morrison & Foerster LLP; Alan Schlosser, ACLU Foundation of Northern California; Thomas Saenz, Hector O. Villagra, MALDEF, in writing
	Commenter states this provision allows the Department to remand an appeal back to the LEA if it determines that the Decision failed to address an issue raised by the complaint. Given that, with respect to facilities complaint appeals, LEAs should not be given substantial additional time to resolve the complaint. Indeed, as written, should only have 10 days, the provision provides an incentive for an LEA to avoid addressing all the issues in a complaint to invite a remand.
	The point is well taken. The local agency has primary responsibility for addressing complaints, and shall have opportunity to investigate or address the complaint. Additionally, the “Williams” complaints and appeals have different timelines for resolving complaints. Therefore, regulations for the “Williams” complaints will remain in a separate section. CDE proposes the following amendment: 

“(e) If the Department determines that the Decision failed to address an issue raised by the complainant, the Department shall refer that matter back to the local educational agency. The local educational agency shall have 20 days from the date of referral to make the necessary findings and conclusions.”

	Section 4633. Appeal of Local Educational Agency Decision.

	4633(a)(1)

	Ronald D. Wenkart, General Counsel,

Orange County Department of Education, in writing
	Commenter states, “In this day and age of faxed and e-mailed documents, it is difficult to determine which document is the original and which one is the copy. Should this provision be reworded to say ‘A copy of the original complaint’?”


	Agreed. CDE recommends adding this change to the proposed revisions.

	Ronald D. Wenkart, General Counsel,

Orange County Department of Education, in writing
	Commenter writes, “One of the concerns that comes up fairly often from an LEA’s point of view is that the Department many times bases its decision on information obtained by the investigator over the telephone and the LEA is not made aware of the information or given an opportunity to respond. Complainants may have similar concerns. We would recommend that the Department document in writing any additional information received and give all parties an opportunity to respond to any additional information. Such a procedure will ensure fairness to all parties and avoid decisions based on biased, unsubstantiated or incorrect information.”


	CDE’s investigation and information are public documents. Due process will be provided to both parties. CDE recommends no change.

	4633(b)
	
	

	David Valladolid, President and CEO, Parent Institute for Quality Education; David Valladolid, Chair, Latino Policy Institute; Cynthia Wilson, ESL/ELD Teacher; July Ugas, Mental Health Specialist, Kennedy Family Center; Carmen Martinez-Eoff, California Public School Teacher, Retired; Charles W. Bader, Director, Governmental Relations, Los Angeles COE; Mark Cooley, Co-Chariperson, Los Angeles County Bilingual Directors’ Association; Ana Gamiz, California Policy Analyst, National Council of La Raza; Raymond Uzeta, President and CEO, Chicano Federation of San Diego County, Inc.; Pete Farruggio, Ph.D., Parent and former complainant, in writing
	Commenter states this will impose new burdens on complainants, many of whom are low-income parents and students who cannot afford an attorney, to essentially conduct their own investigation, provide evidence, and demonstrate how school district is factually or legally incorrect.
	34CFR Section 299.12 requires that written complaints include a statement that the (LEA) violated a requirement of a statute or regulation that applies to an applicable program and the facts on which the statement is based and the specific requirement allegedly violated.

Speculation, conjecture and opinion are insufficient to support a finding that there is a violation of law. CDE recommends adding to Subdivision (b):

“(b) The Department shall not receive evidence from the parties that could have been presented to the local educational agency investigator during the investigation, unless requested by the Department.”

See also CDE Response under Section 4632.



	4633(d)

	The Williams v. California Plaintiff Class John T. Affeldt, Jenny Pearlman, Liz Guillen, Public Advocates, Inc.; Mark D. Rosenbaum, Catherine E. Lhamon, Peter J. Eliasberg, Brooks Allen, ACLU Foundation of Southern California; Jack W. Londen, Ellen Eagen, Morrison & Foerster LLP; Michael Feuer, Morrison & Foerster LLP; Alan Schlosser, ACLU Foundation of Northern California; Thomas Saenz, Hector O. Villagra, MALDEF, in writing and at the public hearing
	Commenter states this provision and subdivision (f) misapply the basic principles of administrative law in proposing to have the Department review LEA legal conclusions under a substantial evidence test. It allows the LEA to be both judge and jury. Factual findings are commonly reviewed for substantial evidence, but legal determinations of lower administrative agencies are reviewed de novo. Maples v. Kern County Assessment Appeals Board, 96 Cal. App. 4th 1007, 1013 (2002) (Substantial evidence standard applies factual determinations by agencies exercising quasi-judicial powers; however, agency decisions on questions of law are reviewed de novo); Department of Rehabilitation v. Workers Comp. Appeals Bd, 76 Cal. App 4th 513, 515-516 (1999). 

Commenter states, “There is no reason here to give the LEA special deference with respect to their legal conclusions, not more deference than a court might give the Department in reviewing its determinations. Accordingly, subdivision (d) should be recrafted as follows:

      (d) and determine whether

(1) substantial evidence exists: 
(A) That the LEA followed its complaint procedures; and

(B) That the relevant findings of fact in the Decision which are the subject of the appeal are supported by the evidence; and

(C) the conclusions of law which are the subject of the appeal are correct.”
	The point is well taken. CDE uses the substantial evidence test for finding whether or not the LEA followed their own procedures. CDE recommends that conclusions of law be not reviewed under the substantial evidence test. 

CDE recommends 4633(d)(3) be rewritten as suggested by commenter. Now Subdivsion (e):

“(e) The Department shall review the conclusions of law which are the subject of the appeal and determine whether they are correct.”



	4633(d)-(f)
	
	

	Cynthia L. Rice, CRLA, Inc. and Martha Guzman, CRLA Foundation; Dale Mentink, Senior Attorney, on behalf of Protection and Advocacy, Inc.
	Commenter states there is no meaningful oversight or investigation by eliminating the independent judgment of the department investigator or reviewer and requiring that the school district decision be upheld if it is supported by substantial evidence.
	CDE believes it is meeting the oversight requirement and recommends no change. See above where the conclusions of law will not be reviewed under substantial evidence.

	4633(e)
	
	

	The Williams v. California Plaintiff Class John T. Affeldt, Jenny Pearlman, Liz Guillen, Public Advocates, Inc.; Mark D. Rosenbaum, Catherine E. Lhamon, Peter J. Eliasberg, Brooks Allen, ACLU Foundation of Southern California; Jack W. Londen, Ellen Eagen, Morrison & Foerster LLP; Michael Feuer, Morrison & Foerster LLP; Alan Schlosser, ACLU Foundation of Northern California; Thomas Saenz, Hector O. Villagra, MALDEF, at public hearing and in writing
	Commenter states to be internally consistent, and allow the department the ability to conduct additional investigation wherein new evidence will likely be received, the first sentence should be rewritten to add “Except as provided for in subdivision (g)(3) of the section, the department shall not receive evidence from the parties that could have been presented to the local agency investigator during the investigation.”
	CDE recommends adding the following clarification to what is now Subdivision (a)(7): 

“The Department shall not receive evidence from the parties that could have been presented to the local educational agency investigator, unless requested by the Department. Any confidential information or pupil information in the investigative file shall remain confidential and shall not be disclosed by the Department.”

	4633(f)

	The Williams v. California Plaintiff Class John T. Affeldt, Jenny Pearlman, Liz Guillen, Public Advocates, Inc.; Mark D. Rosenbaum, Catherine E. Lhamon, Peter J. Eliasberg, Brooks Allen, ACLU Foundation of Southern California; Jack W. Londen, Ellen Eagen, Morrison & Foerster LLP; Michael Feuer, Morrison & Foerster LLP; Alan Schlosser, ACLU Foundation of Northern California; Thomas Saenz, Hector O. Villagra, MALDEF, at public hearing and in writing


	Commenter states this subdivision should be amended to read as the following:

(f) If the department finds that the decision is supported by substantial evidence and that the legal conclusions are not contrary to law, the appeal shall be denied.

Commenter also states the subdivision is erroneously labeled (f), it should be properly labeled as subdivision (h).
	CDE will amend the section to reflect that the conclusions of law are correct.

	4633(h)(1)

	The Williams v. California Plaintiff Class John T. Affeldt, Jenny Pearlman, Liz Guillen, Public Advocates, Inc.; Mark D. Rosenbaum, Catherine E. Lhamon, Peter J. Eliasberg, Brooks Allen, ACLU Foundation of Southern California; Jack W. Londen, Ellen Eagen, Morrison & Foerster LLP; Michael Feuer, Morrison & Foerster LLP; Alan Schlosser, ACLU Foundation of Northern California; Thomas Saenz, Hector O. Villagra, MALDEF, at public hearing and in writing
	Commenter states, “If the department determines that an appeal has merit, there should be no reason to remand it back to the LEA. Of the two reasons given for doing such in this provision, the first, a lack of substantial evidence- is redundant with subdivision (e) of this section and unnecessary here. The second, a procedural deficit, should only be a basis for remand if the defect is one of the bases for appeal or if it prevents the department from reaching an ultimate determination on the merits. If the department is able to determine the appeal has merit and corrective action is required, such action should not be delayed based on a non-prejudicial procedural defect. As with subdivision (e) in this section, any remand for procedural defects should be limited to short, specified timeframes.”
	The local agency has primary responsibility for ensuring compliance with federal and state law. However, 4633 is amended to clarify how the Department will issue a decision. The decision shall contain a finding that the LEA complied or did not comply with its complaint procedures, and the Department’s findings of fact and conclusions of law regarding the issue on appeal. Where a determination is made that the LEA failed to comply with the applicable state or federal law or regulation, remedial orders and/or required actions to address the violations will be issued.

	Section 4640. Filing a State Complaint That Has Not Yet First Been Filed at the Local Educational Agency; Time Lines, Notice, Appeal Rights. 

	Senator Sheila Kuehl, in writing; John T. Affeldt, Public Advocates, Inc.; 

Courtney Joslin, California Safe Schools Coalition, submitted in writing
	Commenter states, “Section 4640 (b)(2) ends in ‘or’; believes this should be ‘and’.”
	Correct, CDE recommends adding this change to the proposed revisions.

	4640(b)(1)-(3)
	
	

	John T. Affeldt, Public Advocates, Inc., at public hearing and in writing
	Commenter states there is no justification for insertion of the word “extraordinary” in this subdivision. The circumstances either meet a criterion for direct state intervention under 4650 (and therefore should not be remanded to the local level) or they do not. 
	CDE inserts this as clarification since so many complainants file first with the state rather than with the LEA. These complaints do not require direct state intervention except in extraordinary circumstances. CDE recommends no change.

	John T. Affeldt, Public Advocates, Inc., at public hearing and in writing
	Commenter states subdivision (b)(1) should be deleted and subdivisions (b)(2) and (3) should be renumbered accordingly with the “or” between them changes to an “and”. If a complaint is mistakenly filed with the Department first, it should simply be referred down to the appropriate LEA without a dismissal due to the lack of jurisdiction. 

At the same time, language should be added to make clear that statute of limitation timelines, e.g., the six-month limitation on discrimination claims as well as LEA investigation and resolution timelines are tolled pending receipt of the complaint by the LEA.
	Subdivision (b) merely provides information to the complainant regarding the process - that the complaint must be filed with the LEA in the first instance and that the Department is forwarding it to the LEA, rather than requiring the complainant to send/file another written complaint. 

CDE recommends no change.

	4640(b)

	Dale Mentink, Senior Attorney, on behalf of Protection and Advocacy, Inc., in writing
	Commenter states this subdivision should be amended to read: “Where a complaint has been erroneously filed with the Department, (a) letter shall be sent.”


	This is how CDE generally does business; responding to written requests in writing. CDE recommends no change.

	Section 4650. Basis of Direct State Intervention.

	4650(a)(1) 

	Cynthia L. Rice, CRLA, Inc. and Martha Guzman, CLRA Foundation; Dale Mentink, Senior Attorney. Protection and Advocacy, Inc., in writing
	Commenter states the language deleted in Section 4650 allows a direct complaint only under circumstances where complainant alleges a failure by the district to comply with the investigative process. Under these rules, a victim of race or sex discrimination must first present her case to the very administration that has engaged in the discriminatory action and wait no less than 60 days for the inevitable negative decision or failure to act before she can call on the state to conduct an investigation.
	The LEA is mandated to comply with laws providing for this protection against discriminatory actions and is required to have non-discrimination/harassment policies, and to investigate such complaints. Utilizing and exhausting administrative procedures is a valid requirement for claims of discrimination. However, in response to comment received regarding many subdivisions, CDE recommends some modifications.

	Linda Cook, Director Categorical Programs, North Sacramento School District; John W. Brewer, Deputy Superintendent, North Sacramento School District; Norm Gold, Norm Gold Associates; Shirley Drake, Director of Special Programs, Culver City USD; Margarita Villareal, Fresno USD; Magaly Lavadenz, President, CABE; Shelly Spiegel Coleman, President, Californians Together; John T. Affeldt, Public Advocates, Inc.; Dale Mentink, Senior Attorney, on behalf of Protection and Advocacy, Inc.; David Valladolid, President and CEO, Parent Institute for Quality Education; David Valladolid, Chair, Latino Policy Institute; Carmen Martinez-Eoff, California Public School Teacher, Retired; Charles W. Bader, Director, Governmental Relations, Los Angeles COE; Denise Quintana, first grade teacher of bilingual students, in writing
	Commenter opposes changes to UCP that eliminate right to request direct intervention by CDE for complaints alleging discrimination.
	The right to request State intervention for discrimination complaints is not eliminated but will be accepted for such intervention only in extraordinary situations.

	David Valladolid, President and CEO, Parent Institute for Quality Education; Mark Cooley, Co-Chariperson, Los Angeles County Bilingual Directors’ Association; Ana Gamiz, California Policy Analyst, National Council of La Raza; Raymond Uzeta, President and CEO, Chicano Federation of San Diego County, Inc.; Pete Farruggio, Ph.D., Parent and former complainant; Helen Scheidt, Fresno USD;

Genene Sepulveda-Kluck; Karen Cadiero-Kaplan, Sociopolitical Co-chair, CATESOL; Laurie Olsen, Executive Director, California Tomorrow; Alberto M. Ochoa and Dr. Lisa M. Sparaco, SDSU, in writing


	Commenter states this proposed language eliminated the right to request direct intervention by CDE for complaints alleging discrimination where the complainants believe they will suffer immediate loss of some benefit.
	See other responses.

	4650(a)(3)

	Sherry Skelly Griffith, ACSA, in writing
	Commenter states the complainant should be required to present evidence that they face danger of retaliation and “would suffer immediate and irreparable harm” if they attempt to file the complaint locally. 

Commenter recommends the language be reinstated to the following:

“would suffer immediate and irreparable harm if he or she filed a complaint with the LEA.”


	CDE recommends reinstating former regulatory language to Section 4650(3) and adding a new section (7).

The original language in (a)(ii) dealt with complaints of discrimination.

The language proposed in subdivision (a)(3):

“The complainant requests anonymity because he or she would suffer immediate and irreparable harm if he or she filed a complaint with the local educational agency.”

The language proposed in subdivision (a)(7):

“The complainant alleges and the Department verifies that he or she would suffer immediate and irreparable harm as a result of an application of a district-wide policy that is in conflict with state or federal law covered by this chapter, and that filing a complaint with the local educational agency would be futile.”



	Judy Goddess, Educational Advocate, in writing
	Commenter states while Section 4650 allows anonymity and direct intervention when the complainant fears retaliation, it does not provide this same protection to complainants alleging discrimination.


	Anonymity can be requested but a complaint of discrimination would be difficult to investigate if the complainant is anonymous. CDE recommends no change.

	4650(a)(4) 

	Dale Mentink, Senior Attorney, on behalf of Protection and Advocacy, Inc.; Magaly Lavadenz, President, CABE; Shelly Spiegel Coleman, President, Californians Together; Lani Hunt, Parent; Senator Sheila Kuehl; Courtney Joslin, California Safe Schools Coalition, in writing; John T. Affeldt, Public Advocates, Inc. at public hearing and in writing
	Commenter asks if the Department will not directly intervene to enforce a local agency final decision or local mediation agreement, what is the complainant’s remedy for obtaining compliance? Commenter believes subdivision should be restored as another criterion calling for direct state intervention. 

Commenter requests this language:

“The complainant alleges that the local agency failed or refused to implement the final decision resulting from its local investigation or local Mediation Agreement.”


	In response to comment, CDE will restore the provision as suggested by commenter in this subdivision. 



	4650(6)(E)(b) 

	Magaly Lavadenz, President, CABE; Shelly Spiegel Coleman, President, Californians Together, in writing


	Commenter states the complainant would have to present CDE with clear and convincing and verifiable evidence. To accomplish this, it would require hiring an attorney for this step. 

Commenter states this would be a barrier to many low-income parents and students who do not have access to or resources to hire an attorney.

Commenter states, “We believe this new standard is not necessary. It is recommended that a simple identification of the basis under subdivision (a) and the facts of the complaint are sufficient information for CDE to determine whether the circumstances call for direct state intervention or not.”


	Section 4650 as amended, describes ten situations in which CDE may directly intervene prior to completion of the local investigation. As required in Section 4620 and in Education Code Section 260, the local agency has the primary responsibility for compliance with federal and state laws and regulations governing programs. The requirement for the complainant to provide clear and verifiable evidence supporting the basis for direct filing with CDE will remain. This requirement for clear and verifiable evidence is to support the rationale for the direct state intervention and does not affect what level of detail is required to identify the underlying situation that the complainant believes needs to be corrected.

Limiting the situations, which would warrant direct state intervention, ensures that LEAs exercise their primary responsibility and prevents complainants from seeking to bypass the LEA.

Although attorneys are not required to utilize this complaint process, attorneys provide most recent complainants “free” legal advice and representation. These attorneys are provided by many of the groups offering these comments. Complainants may pursue available civil law remedies outside of the district and CDE’s complaint procedures. 

34CFR Title 34 Part 299.12 requires a complaint filed with the state educational agency to include:

“A statement that… the agency has violated a requirement of federal statute or regulation that applies to an applicable program; and the facts on which the statement is based and the specific requirement allegedly violated.”



	4650(b) 
	
	

	Magaly Lavadenz, President, CABE; Shelly Spiegel Coleman, President, Californians Together; Dale Mentink, Senior Attorney, on behalf of Protection and Advocacy, Inc., in writing; John T. Affeldt, Public Advocates, Inc., at public hearing and in writing
	Commenter states “This revision adds a new requirement for the complainant to present the Department with clear, convincing and verifiable evidence that supports the basis for the direct filing.” 

Commenter believes language should be deleted or rewritten to state a “reasonable evidence” standard. The proposed “clear and convincing” standard is higher than the “preponderance of the evidence” burden of proof standard for finding liability on the underlying claim. Indeed, in many cases, such as in the Special Education context, the liability allegation and the reason for direct state intervention are the same (e.g., due process procedures for IEPs were not followed)…a meritorious complaint may not be taken by the Department because it could not meet the unnecessarily higher clear and convincing procedural hurdle for direct state intervention. 


	In response to comments, CDE will change the phrase to:

“The complaint shall identify the basis, as described in subdivision (a) above for filing the complaint directly to the Department. The complainant must present the Department with clear and verifiable evidence that supports the basis for direct filing, except as in subdivision (a)(5).”

The standard is not an onerous one and allows complainant to present un-contradicted evidence since no investigation or opportunity to respond is given to the party charged with the violation of law. 

Subdivisions provide five situations in which a complaint related to Special Education is appropriate for intervention. Minor edits for continuity are added.



	Section 4660. Department Resolution Procedures.

	4660(a)

	Cynthia L. Rice, CRLA, Inc. and Martha Guzman, CRLA Foundation; Margarita Villareal, Fresno USD, Magaly Lavadenz, President, CABE; Shelly Spiegel Coleman, President, Californians Together; Helen Scheidt, Fresno USD; Genene Sepulveda-Kluck, Teacher; Karen Cadiero, Sociopolitical Co-Chair, CATESOL; Dale Mentink, Senior Attorney, on behalf of Protection and Advocacy, Inc., in writing
	Commenter states, “Even if a direct complaint is accepted, the proposed regulations do not even require that the Department do an on-site investigation. The commenter states the requirement that the complainant, agency administrators, staff, related committees/groups, and any other involved persons be interviewed to determine the facts in the case has been eliminated.”
	CDE recommends the following clarification regarding State Investigation Procedures:

“When the Department determines that direct State intervention is warranted pursuant to any provision of Section 4650, the following procedures shall be used to resolve the issues of the complaint: 

1. The Department shall consider alternative methods to resolve the allegations in the complaint.

2. If both parties request mediation, the Department shall offer to mediate the dispute which may lead to a state mediation agreement.

3. The Department shall conduct an investigation, including an on-site investigation if necessary, into the allegations in the complaint unless a settlement agreement has been reached between the parties that disposes of all the issues in the complaint.”

Nothing in the Chapter shall prohibit the parties from utilizing alternative methods to resolve the allegations in the complaint, including but not limited to, mediation to resolve the allegations in the complaint



	Denise Quintana, first grade teacher of bilingual students, in writing
	Commenter states this language eliminates the mandate for CDE to conduct an independent, on-site review.
	On-site investigations are not always necessary, but the Department has the discretion to do an on-site investigation.

	
	
	There is no mandate in state or federal law to conduct an on-site investigation or mediation. 

	Dale Mentink, Senior Attorney, on behalf of Protection and Advocacy, Inc., in writing
	Commenter states, “Do not cut mediation.”
	See response above.

	John T. Affeldt, Public Advocates, Inc., at public hearing and in writing
	Commenter suggests the words “If necessary” should be deleted. 

Commenter believes if the Department accepts a complaint for direct state intervention, on-site investigation should be the norm as is the case under the current regulations. At most, only in cases where the Department affirmatively determines that an investigation would be futile to resolve a complaint, should an on site investigation not take place.


	An on-site investigation will be conducted when the situation warrants. It is within the discretion of the Department to determine if an on-site investigation is necessary. See response above. CDE recommends no change.

	Section 4661. Mediation Procedures, State Mediation Agreements; Notice.

	John T. Affeldt, Public Advocates, Inc.; Carmen Martinez-Eoff, California Public School Teacher, Retired; Charles W. Bader, Director, Governmental Relations, Los Angeles COE; Mark Cooley, Co-Chariperson, Los Angeles County Bilingual Directors’ Association; Ana Gamiz, California Policy Analyst, National Council of La Raza; Cynthia Wilson, ESL/ELD Teacher; July Ugas, Mental Health Specialist, Kennedy Family Center; David Valladolid, Chair, Latino Policy Institute; Raymond Uzeta, President and CEO, Chicano Federation of San Diego County, Inc.; Pete Farruggio, Ph.D., Parent and former complainant; Lani Hunt, Parent; Helen Scheidt, Fresno USD; Judy Goddess, Educational Advocate; Dale Mentink, Senior Attorney, on behalf of Protection and Advocacy, Inc.; Alberto M. Ochoa and Dr. Lisa M. Sparaco, SDSU; Elizabeth Fralicks, Title III Resource Teacher, Fresno USD; Denise Quintana, first grade teacher of bilingual students, Sherry Skelly Griffith, ACSA, at public hearing and in writing; Vivian Castro, LAUSD, at public hearing; Linda Cook, Director Categorical Programs, North Sacramento School District; John W. Brewer, Deputy Superintendent, North Sacramento School District; Norm Gold, Norm Gold Associates; Shirley Drake, Director of Special Programs, Culver City USD; Margarita Villareal, Fresno USD; Denis O’Leary, LULAC; Dale Mentink, Senior Attorney, on behalf of Protection and Advocacy, Inc.; Ronald D. Wenkart, General Counsel, Orange County Department of Education; John T. Affeldt, Public Advocates, Inc., in writing
	Commenter notes and opposes the elimination of the requirement that CDE offer mediation services.

Commenter states because there is no justification for change, current mediation options, with department support, should be maintained.

Commenter wonders why the mediation process was deleted. Commenter believes it should be stated in the Statement of Reasons. 

Other commenter asks, “Was it a cost saving measure? Was the mediation process infrequently used?” 

Commenter states, “In our view, state mediation can be of tremendous benefit in resolving disputes.”


	No federal or state law, or regulation mandates offering mediation services as part of the UCP. However, mediation was added back in Subdivision 4660(a)(2) as

“If both parties request mediation, the Department shall offer to mediate the dispute which may lead to a state mediation agreement.”

CDE recommends no change.

	Holly Jacobson, Assistant Executive Director and Judy Cias, Assistant General Counsel, CSBA, in writing


	Commenter states as Section 4661 is repealed, it eliminates the mediation process at the state level, and it is not clear if there will be a cost shift from the state to local districts should mediation be utilized.
	Mediation remains a possible choice at both state and local levels. CDE recommends no change.

	Section 4662. Investigation.

	Martha Zaragoza-Diaz, Advocate, CABE, at public hearing; Magaly Lavadenz, President, CABE; Shelly Spiegel Coleman, President, Californians Together, in writing


	Commenter states the current regulation requires CDE to conduct an on-site investigation if one party waived mediation or mediation failed. The proposed amendment would no longer require CDE to perform on-site visits unless it is deemed “necessary”. 

Commenter states, “We believe that on-site investigations should always be conducted when CDE determines that direct intervention is warranted.”
	An on-site investigation will be conducted when the situation warrants. It is within the discretion of the Department to determine if an on-site investigation is necessary. 34 CFR Section 299.12 requires an on-site investigation when it is determined that an on-site investigation is necessary.

	Sherry Skelly Griffith, ACSA, at public hearing and in writing


	Commenter states the Department should include an explanation for the deletion of mediation opportunities.
	No federal or state law or regulation mandates offering mediation services as part of the UCP. CDE recommends no change. However, because of the many comments regarding the deletion of mediation, CDE will offer mediation if requested by both parties to the complaint and if the state directly intervenes in the first instance. 

	4662(b)

	Magaly Lavadenz, President, CABE; Shelly Spiegel Coleman, President;Californians Together; Lani Hunt, Parent, in writing
	Commenter states the current regulation requires CDE to complete its investigation and report within 60
	34 CFR Section 299.12 requires an on-site investigation when it is determined that an on-site investigation is necessary. 



	
	days from receiving an appeal. Extensions may be granted only if exceptional circumstances exist. The proposed amendments require CDE to complete its investigation within 60 days but does not require CDE to have to complete its report or to provide a decision, within 60 days. 

Commenter recommends that this subdivision be revised to read, “An investigation will be completed, and a final decision reported, within 60 days after.”
	The SEA (CDE) shall have complaint procedures that call for a reasonable time limit for resolving written complaints, and an extension of the time limit only if exceptional circumstances exist with a particular complaint. 

When federal regulations were reviewed, commented upon, and enacted, it was decided the state agency could make that determination of a reasonable time limit. 

CDE recommends allowing 60 days to complete the investigation, and an additional 60 days to issue its report. This amount is reasonable given the administrative process for review of decisions issued by the Department. CDE recommends no change.



	Alberto M. Ochoa and Dr. Lisa M. Sparaco, SDSU; David Valladolid, President and CEO, Parent Institute for Quality Education; Cynthia Wilson, ESL/ELD Teacher; July Ugas, Mental Health Specialist, Kennedy Family Center; Carmen Martinez-Eoff, California Public School Teacher, Retired; Charles Baden, LACOE, Mark Cooley, Co-Chairperson, Los Angeles County Bilingual Directors’ Association; Raymond Uzeta,
	Commenter states this revision allows CDE to delay its investigation or report when no exceptional circumstances exist.
	CDE will not purposely delay its investigation or report. CDE recommends no change.

	President and CEO, Chicano Federation of San Diego County, Inc.; Ana Gamiz, California Policy Analyst, National Council of La Raza; Elizabeth Fralicks, Title III Resource Teacher, Fresno USD, in writing
	
	

	Section 4663. Department Investigation Procedures.

	John T. Affeldt, Public Advocates, Inc., at public hearing and in writing
	Commenter states they want to see a statement in the Initial Statement of Reasons explaining the elimination of the mediation provisions.


	The CDE provided additional information in the Final statement of Reasons. CDE recommends no change.

	Sherry Skelly Griffith, ACSA, in writing
	Commenter recommends the following revisions to Section 4633 (b) on Pages 10-11 to read:

“The Department shall only receive additional evidence from the parties that could have been presented to the LEA investigator during the investigation, if the delay in receiving that evidence was beyond the control of either party. The Department shall determine applicability of the additional evidence.”
	CDE can best determine the particular evidence needed on a case-by-case basis. If the delay was beyond the control of the party responsible for submitting the evidence, then it only goes to say that it could not have been presented to the investigator.

CDE recommends no change.

	Magaly Lavadenz, President, CABE; Shelly Spiegel Coleman, President, Californians Together, in writing


	Commenter states the burden for the investigation is shifted as CDE may now dismiss a complaint if a complainant does not provide documents or other evidence. Again, CDE would not be required to conduct an independent investigation on the issues. Commenter states, “We oppose the proposed amendments for the same reasons outlined in Section 4632.”
	The burden of presenting facts that support the allegations of a violation remains with the complainant. A complainant must present more than their opinion, speculation or conjecture. 

The complainant does not, however, need to conduct an investigation in order to ascertain all the facts. The complainant’s responsibility is to allege enough facts that the CDE can conduct the investigation.

CDE remains the agency to which an appeal of the local investigation is filed. CDE recommends no change.

	4663(a)
	
	

	Denis O’Leary, Education Advisor, LULAC; John T. Affeldt, Public Advocates, Inc., in writing
	Commenter states that the affirmative duty of the investigator to collect information from the local agency is eliminated. The commenter requests the proposed “stricken language be restored.”
	CDE determines the documents or other evidence necessary to fully investigate the allegations of a complaint. CDE recommends no change.

	4663(a)(1)
	
	

	Cynthia Rice, CRLA and Martha Guzman, CRLA Foundation, in writing
	Commenter states the requirement that the complainant, agency administrators, staff, related committees/groups, and any other involved persons be interviewed to determine the facts in the case have been eliminated. The current language in 4664(a) is stricken in the proposed regulation and replaced by a requirement that the complainant be provided only an opportunity to present evidence. (See proposed Section 4463(b)), and this provision should be restored.
	The Department has discretion to conduct an onsite investigation and to gather evidence to support or refute the allegations. The parties have an opportunity to present evidence and information leading to evidence to support the allegations of non-compliance with state and federal laws and/or regulations. CDE has discretion to conduct its investigation and there is no set of required actions to follow. The current language does not limit an investigation in any way. CDE recommends no change.

	4663(d)

	John T. Affeldt, Public Advocates, Inc., at public hearing and in writing
	Commenter states this provision proposes, as a potential sanction for an LEA’s non-cooperation with an investigation, a finding that a violation has occurred and the possible imposition of a remedy in favor of the complainant.

The commenter states the provision is too narrow because it limits the imposition of the sanction to only those that gave evidence. (Federal Rule of Civil Procedure 37)
	Federal sanctions imposed after a hearing that finds the failure/refusal to respond to discovery in federal civil cases are inappropriate for administrative investigations. CDE will do what is necessary to obtain an LEA’s cooperation and obtain relevant evidence.

Findings cannot be made on opinion, speculation or conjecture. The party must present evidence-supporting facts that demonstrate a violation of law. 

The evidence upon which a decision would be made under this provision is not limited to facts gathered from the LEA. Therefore, the provision is not too narrow, and CDE does not recommend a change.



	Holly Jacobson, Assistant Executive Director and Judy Cias, Assistant General Counsel, CSBA, in writing
	Commenter states the local investigative file often contains confidential attorney-client privileged information and it may not be appropriate for districts to provide the entire file to the Department. Rather, an abbreviated investigative report can be submitted, and if the Department still requires additional information, then such information can be supplied as needed.
	The district may remove from the file any names or other information to ensure the necessary confidentiality. CDE recommends no change.

	Section 4664. Department Investigation Report.

	4664(a)

	Dale Mentink, Senior Attorney, on behalf of Protection and Advocacy, Inc., in writing
	Commenter states to meet requirements of Education Code 56500.2, CDE must include specific remedies to address failures by schools to provide appropriate services.
	Special Education programs have different, additional federal requirements that need not be specified in these regulations. CDE recommends no change. 

CDE recommends adding the following as (a)(10):

“For those programs governed by Part 76 of Title 34 of the Code of federal Regulations, the parties shall be notified of the right to appeal to the United States Secretary of Education.”

CDE proposed striking the phrase “Except in Special Education complaints” and the restoration of the “35 days” in which to file for reconsideration.

	4664(b)

	Norm Gold, Norm Gold Associates
	Commenter states Section 4664(b) allows CDE to delay investigation and resolution of complaints.


	CDE must complete its investigation “in a reasonable time period” per Federal Code of Regulations. Extensions require exceptional circumstances. CDE recommends no change.

	Norm Gold, Norm Gold Associates; Ana Gamiz, California Policy Analyst, National Council of La Raza; Pete Farruggio, Ph.D., Parent and former complainant; Helen Scheidt, Fresno USD; Genene Sepulveda-Kluck, Teacher; Karen Cadiero-Kaplan, Sociopolitical Co-Chair, CATESOL; David Valladolid, President and CEO, Parent Institute for Quality Education; Carmen Martinez-Eoff, California Public School Teacher, Retired; Charles W. Bader, Director, Governmental Relations, Los Angeles COE; Cynthia Wilson, ESL/ELD Teacher; July Ugas, Mental Health Specialist, Kennedy Family Center; Mark Cooley, Co-Chariperson, Los Angeles County Bilingual Directors’ Association; Ana Gamiz, California Policy Analyst, National Council of La Raza; Raymond Uzeta, President and CEO, Chicano Federation of San Diego County, Inc.; Pete Farruggio, Ph.D., Parent and former complainant; John T. Affeldt, Public Advocates, Inc.; Helen Scheidt, Fresno USD; Shirley Drake, Director of Special Programs, Culver City USD; Denise Quintana, first grade teacher of bilingual students, in writing
	Commenter states the proposed revision to sections 4662 and 4664(b) allows the CDE to extend its time to complete its investigation or report where no exceptional circumstances exist.


	These sections are clear and do not allow extensions of investigations where no exceptional circumstance exists. The Code of Federal Regulations (CFR) 299.10-12 directing state uniform complaint procedures took effect June 23, 1997. The federal directive now states the educational agency should complete its investigation “in a reasonable time period.” When federal regulations governing this process were adopted in 1997, the Secretary of Education responded to similar comment that a reasonable time period for hearing and resolving a complaint would generally be 60 – 90 days, and that regulating specific timelines for all complaints, no matter how detailed, does not seem necessary or appropriate. CDE recommends no change.

	David Valladolid, President and CEO, Parent Institute for Quality Education; Carmen Martinez-Eoff, California Public School Teacher, Retired; Charles W. Bader, Director, Governmental Relations, Los Angeles COE; Cynthia Wilson, ESL/ELD Teacher; July Ugas, Mental Health Specialist, Kennedy Family Center; Mark Cooley, Co-Chariperson, Los Angeles County Bilingual Directors’ Association; Ana Gamiz, California Policy Analyst, National Council of La Raza; Raymond Uzeta, President and CEO, Chicano Federation of San Diego County, Inc.; Pete Farruggio, Ph.D., Parent and former complainant; Denis O’Leary, LULAC; Lani Hunt, Parent; Alberto M. Ochoa and Dr. Lisa M. Sparaco, SDSU; Shirley Drake, Director of Special Programs, Culver City USD; Elizabeth Fralicks, Title III Resource Teacher, Fresno USD, in writing; and John T. Affeldt, Public Advocates, Inc., at public hearing and in writing
	Commenter states this allows the CDE to delay its investigation and report beyond 60 days.
	As stated before, CDE believes the proposed amount of time is “reasonable” per CFR. CDE recommends no change.

	Margarita Villareal, Fresno USD, in writing
	Commenter states 60 days is entirely too long to permit the Department to complete and mail an investigation report to the parties. Under this timeline, complaints routinely will not be resolved until nearly the end or the end or after the end of the school year. The Department should be required to complete its investigation report and inform the parties of its determination within 60 days of receipt of the request for direct state intervention or appeal.
	See justification above. Complaints need not take the entire time specified and can be resolved in less than the maximum time specified. CDE recommends no change.

	Dale Mentink, Senior Attorney, on behalf of Protection and Advocacy, Inc., in writing
	Commenter states they assume the addition of time to complete report is an oversight; cites 34CFR 300.661(a)(4) 
	Nothing in these regulations prevents Special Education complaints – which are the only complaints covered under the referenced 34CFR 300.661(a)(4) from being addressed within 60 days. Each individual program governed by these regulations may and does set additional procedures and/or time limits. CDE recommends no change.

	Magaly Lavadenz, President, CABE; Shelly Spiegel Coleman, President, Californians Together, in writing 


	Commenter states the proposed amendment allows CDE 60 days from the date of the conclusion of its investigation to issue an investigative report. 

Commenter disagrees with this change and cites CFR 300.661 (a)(4). 

Commenter suggests this statement replace the proposed language:

“An investigation report shall be mailed to the parties within 60 days from the receipt of the request for direct state intervention.”


	The CFR cited is related to Special Education-funded programs and services only. Special Education complaints will still be required to be in compliance with federal statute.

CDE recommends no change.

	Section 4665. Discretionary Reconsideration of Department Investigative Report.

	4665(a)

	Stacy L. Inman, Assistant Legal Counsel, Schools Legal Service, in writing
	Commenter states 15 days is inadequate as to Special Education matters. “In evaluating whether to request reconsideration, a district must review the report with staff and perhaps consult with counsel. Then the written request setting out the specific basis for reconsideration must be prepared. Fifteen days is not sufficient time, particularly given the vacation and holiday schedules of school district. I would request that the present time frame of 35 days remain.”
	In response to comments received, CDE will restore the time to request reconsideration to 35 days.

Additionally, CDE recommends adding the following sentence to this subdivision:

“The request for reconsideration shall also state whether the findings of fact are incorrect and/or the law is misapplied.”

	Sherry Skelly Griffith, ACSA, in writing
	Commenter states on page 19 beginning on line 20, be amended to read:

“Upon determination that an LEA violated the provisions of this chapter, the Department shall notify the LEA in writing that it must take corrective action to come into compliance. If corrective action is not taken, the Department may use any means authorized by law to effect compliance and shall provide such action in writing to the LEA, including but not limited to….”


	CDE issues an Investigative Report as specified in Section 4664 of these regulations. The report contains the information requested and the action that needs to be taken to correct the violation. CDE recommends no change.

	Magaly Lavadenz, President, CABE; Shelly Spiegel Coleman, President, Californians Together, in writing


	Commenter states the current regulation reduces the time limit for a request for reconsideration without consideration as to many valid reasons for need for more time such as sickness, out of town commitments, etc.
	In response to comment, CDE has restored the time frame.

	4665(c)

	Sherry Skelly Griffith, ACSA, at public hearing and in writing; Vivian Castro, LAUSD, at public hearing
	Commenter states that on page 19, on line 2, it explicitly states that there shall be no reconsideration of Special Education Decisions of complaints. The Department should explain the purpose or cite the statutory direction, which prohibits the reconsideration of Special Education decisions or complaints.
	In response to comments received, CDE has restored this provision.

.

	Holly Jacobson, Assistant Executive Director and Judy Cias, Assistant General Counsel, CSBA
	Commenter states this section eliminates Department reconsideration for Special Education Complaints, which has the effect of limiting due process for school districts. Commenter states, “While in practice we understand that reconsiderations are rarely, if ever, granted, we are uncomfortable eliminating the potential from the regulations.”
	See response above.

	John T. Affeldt, Public Advocates, Inc.; David Valladolid, President and CEO, Parent Institute for Quality Education, David Valladolid, Chair, Latino Policy Institute; Carmen Martinez-Eoff, California Public School Teacher, Retired; Ana Gamiz, California Policy Analyst, National Council of La Raza; Cynthia Wilson, ESL/ELD Teacher; July Ugas, Mental Health Specialist, Kennedy Family Center; Karen Cadiero-Kaplan, Sociopolitical Co-Chair, CATESOL; Denis O’Leary, Education Advisor, LULAC; Raymond Uzeta, President and CEO, Chicano Federation of San Diego County, Inc.; Pete Farruggio, Ph.D., Parent and former complainant; Magaly Lavadenz, President, CABE; Shelly Spiegel Coleman, President, Californians Together; Lani Hunt, Parent; Alberto M. Ochoa and Dr. Lisa M. Sparaco, SDSU; Denise Quintana, first grade teacher of bilingual students, submitted in writing


	Commenter opposes the proposed changes to UCP that reduce the time for filing a request for reconsideration with the superintendent from 35 days to 15 days.
	See response above.

	Dale Mentink, Senior Attorney, on behalf of Protection and Advocacy, Inc., in writing
	Commenter states the reason for the disparate treatment of reconsideration requests on the basis of disability is unclear. Commenter states, “We request that reconsideration of complaints by students with disabilities be restored so as to prevent CDE from discriminating on the basis of disability in violation of Section 504.”
	See response above.

	Stacy L. Inman, Assistant Legal Counsel, Schools Legal Service, in writing
	Commenter states, “It is simply unfair and untenable that the Department of Education would start issuing Special Education investigation reports which could not be questioned. Investigation reports can impose costly corrective actions on school districts. Further, Special Education complaints frequently involve allegations that a school district has failed to comply with applicable laws or regulations. A Special Education investigation report, which finds a district out of compliance, can be used to support a civil action against a district and the filing of further complaints on the same matter with other government agencies. A school district must have the opportunity to question an investigation report, which the district feels is wrong. Fairness and common sense demand this.”
	See response above.

	Section 4670. Enforcement.
	
	

	Dale Mentink, Senior Attorney, on behalf of Protection and Advocacy, Inc., in writing
	Commenter states (CDE) “cannot insert the word ‘educational’ in front of agency in this regulation,” and cites “Title 2 CCR Section 60560 and GGC 7585 and Tri-County Special Education Local Plan Area v. County of Tuolumne (2004) 23 Cal.App.4th563; 19 Cal.Rptr.3d 884,891.” Commenter suggests CDE also review Section 4600(f). 
	Interagency agreements are only at the IEP or student level. Therefore, any interagency dispute would be a due process complaint, not a UCP complaint. Furthermore, CCR Title 2, Article 9 Section 60600 Application of Procedures for Interagency Dispute Resolution (b) requires when there is a dispute between or among CDE or an LEA or both and any agency over the provision of related services over which agency is to deliver services in the IEP, it shall be negotiated through a hearing officer or mediator after a request for state interagency dispute resolution. 

CDE could not resolve a mental health service complaint, for example, because it could not withhold funds from that agency. CDE recommends no change. 


	4670(a)
	
	

	Maisie Chin, Lead Organizer/Director, CADRE; John T. Affeldt, Public Advocates, Inc., at public hearing and in writing
	Commenter states the proposed amendment seeks to change the notice the Department sends to districts upon finding a violation to include only that it must “take corrective action” instead of the prior requirement that the Department clearly notify district representatives “of the action he or she will take to effect compliance.” 

Commenter states there is no good reason for making it less clear and requests CDE add these references: 

(a) what action is needed for district to come into compliance with the law and 

(b) when the department can take further action to effect compliance from an LEA (i.e., because the district has failed to take sufficient action). 

The commenter requests prior language for this subdivision is retained.
	CDE monitors the corrective action required in any investigative report and requires the LEA to submit evidence that required corrective action was completed according to the required timeline. 

CDE recommends adding to the existing section 4670(a) and (a)(1):

“Upon determination that a local educational agency violated the provisions of this chapter, the Department shall notify the local educational agency pursuant to Section 4664(a) that it must take corrective action to come into compliance. If corrective action is not taken, the Department may use any means authorized by law to effect compliance, including but not limited to:

The withholding of all or part of the local educational agency’s relevant state or federal fiscal support in accordance with state or federal statute or regulation.”

	David Valladolid, President and CEO, Parent Institute for Quality Education; David Valladolid, Chair, Latino Policy Institute; Carmen Martinez-Eoff, California Public School Teacher, Retired; Cynthia Wilson, ESL/ELD Teacher; July Ugas, Mental Health Specialist, Kennedy Family Center; Charles W. Bader, Director, Governmental Relations, Los Angeles COE; Mark Cooley, Co-Chariperson, Los Angeles County Bilingual Directors’ Association; Ana Gamiz, California Policy Analyst, National Council of La Raza; Raymond Uzeta, President and CEO, Chicano Federation of San Diego County, Inc.; Pete Farruggio, Ph.D., Parent and former complainant; Lani Hunt, Parent; Helen Scheidt, Fresno USD; Genene Sepulveda-Kluck, Teacher; Karen Cadiero-Kaplan, Sociopolitical Co-Chair, CATESOL; Denis O’Leary, LULAC; Alberto M. Ochoa and Dr. Lisa M. Sparaco, SDSU; Shirley Drake, Director of Special Programs Culver City USD; Elizabeth Fralicks, Title III Resource Teacher, Fresno USD; Denise Quintana, first grade teacher of bilingual students, in writing
	Commenter states this revision eliminates the requirement that the CDE notify the district of specific corrective action it must take after the CDE determines that a violation has occurred.
	It is not the intent of this section to eliminate any specific corrective action. The proposed regulations state corrective action will be taken. Specificity is found in the investigative report issued that specifies the corrective action based on findings from the investigation. Timelines for adhering to the corrective action, as well as a description of the evidence to demonstrate the change occurred, is measured and is adequate to remedy the violation/noncompliance. CDE recommends no change.

	Section 4671. Federal Review Rights.

	Dale Mentink, Senior Attorney, on behalf of Protection and Advocacy, Inc., in writing
	Commenter states withholding of funds is an important tool available to the Superintendent to compel state-administered program compliance.
	The withholding of funds is now found in Section 4670 Enforcement. CDE recommends no further change.

	Section 4680. Complaints Regarding Instructional Materials, Teacher Vacancy or Misassignment and School Facilities.

	Holly Jacobson, Assistant Executive Director and Judy Cias, Assistant General Counsel, CSBA, in writing
	Commenter states Section 4680 refers to “deficiencies” in instructional materials, while there is only a definition of “sufficient” described in statutes. 

Commenter states the regulations should conform to statutory terminology.
	Agreed. CDE will make this change and remove the phrase ”any deficiencies related to” from all related subdivisions.

	Dale Mentink, Senior Attorney, on behalf of Protection and Advocacy, Inc., in writing
	Commenter states this new section creates an internal inconsistency in the UCP. Section 4650(a)(5)(C) specified that certain complaints concerning Special Education students (those indicating that a child or a group of children may be in immediate physical danger or that the health, safety or welfare of a child or group of children is threatened) requires direct state intervention. Section 4680 now states that complaints regarding conditions that pose a threat to the health and safety of pupils must be filed with site principals or, perhaps, local district officials. This regulation must be amended to make it “subject to the provisions of Section 4650(a)(5)(C) regarding Special Education pupils.”
	Section 4650(a)(5)(C) does not specify only Special Education students but is applicable where any facilities are in a condition that poses a threat to the health and safety of pupils or staff. The complaint deals with the condition of the facilities. Complaints under sections 4680 through 4682 are not subject to the regular UCP process. The UCP and Williams’ complaint processes, timelines and subjects are quite different. CDE recommends no change.

	4680(c)
	
	

	Maisie Chin, Lead Organizer/Director, CADRE; The Williams v. California Plaintiff Class John T. Affeldt, Jenny Pearlman, Liz Guillen, Public Advocates, Inc.; Mark D. Rosenbaum, Catherine E. Lhamon, Peter J. Eliasberg, Brooks Allen, ACLU Foundation of Southern California; Jack W. Londen, Ellen Eagen, Morrison & Foerster LLP; Michael Feuer, Morrison & Foerster LLP; Alan Schlosser, ACLU Foundation of Northern California; Thomas Saenz, Hector O. Villagra, MALDEF, at public hearing
	Commenter suggests rewriting the section with the following language: “The LEA shall have a complaint form available for such complaints to be used at the option of the complainant. The complaint form shall identify the place for filing the complaint and it shall include a space to mark to indicate whether a response is requested.”

Commenter also believes a complainant may add as much text as needed to explain the deficiency and the complaint form may contain more than one allegation of deficiency.


	CDE agrees that a complaint form must be provided for complaints filed under sections 4680 through 4682. CDE recommends Section 4680, subdivision (c) be amended as follows:

“The school shall have a complaint form available for such complaints. The complaint form shall identify the place for filing the complaint and include a space to indicate whether a response is requested. However, the complainant need not use a complaint form.”

	Section 4681. Contents of Complaints Regarding Instructional Materials. 
	

	Andrea Ball, Director, Government Relations, Long Beach USD, at the public hearing and in writing
	Commenter requests term “instructional materials” be clarified. Commenter states that it will be unclear to parents, teachers, staff and students that this term is meant to refer specifically to those standards-aligned instructional materials, which are subject to the sufficiency standard of Education Code Section 60119. 
	CDE recommends that the definition be added from Education Code 60010(a) that defines “Basic Instructional Materials as “instructional materials that are designed for use by pupils as a principal learning resource and that meet in organization and content the basic requirement of the intended course.”

	Rudy M. Castruita, Superintendent of Schools, San Diego COE, in writing
	Commenter requests adding an amendment to the regulations in order to limit the content of the (Williams) complaint form to the specific information required by the implementing statutes with additional detail provided by complainant.

Writer recommends user-friendly forms with clear instructions to enable parents and guardians to file a complaint quickly and easily.


	The intent of this settlement is to provide an easy method of filing a complaint and CDE concurs the form should be clear and user-friendly. CDE recommends the current revisions to sections 4681(b) and 4685 to reflect this recommendation.

	Sherry Skelly Griffith, ACSA, at public hearing and in writing; Vivian Castro, LAUSD, at the public hearing; Andrea Ball, Director, Government Relations, Long Beach USD, at the public hearing and in writing
	Commenter recommends the following language for clarification on what defines “sufficiency” due to confusion that may arise between the requirements of Education Code sections 60119 and 60422. Commenter states that the responsibility be placed on the local governing board and every formal document about Williams complaints reflect this so that people are not confused. 

Commenter offers the following specific suggestions:

On page 21, at the end of line 12, add:

“Pursuant to the local board resolution certifying sufficiency of instructional materials as required under Education Code sections 60119 and 60422.”

On page 21, beginning at line 13 amend to read: 

“A pupil, including an English learner, has insufficient textbooks or instructional materials, or both, in each of the following subjects, as appropriate, that are consistent with the content and cycles of the curriculum frameworks or current state adopted textbooks or instructional materials identified pursuant to the local board resolution as required by Education Code Section 60119.” 
On Page 21, line 19 amend to read:

“(D) English/language arts, including the English language development component of a state adopted program. (unless the intent is to provide a new ELD component for grades 9-12).”

Commenter Ball states she concurs with statements from ASCA in the inclusion of Education Code 60100A being added to the definition for 4681.
	The intent of the Williams case settlement legislation is that instructional materials are available at the beginning of the school year. CDE has proposed a definition for “beginning of the school year”.

CDE recommends adding the term “state-adopted” to the revisions.

CDE recommends the definition in Education Code 60010 for “basic instructional materials” be added as instructional materials are those that are designed for use by pupils as a principal learning resource and that meet in organization and content the basic requirements of the intended course.



	4681(a)(1)(2)(3)(4)(5)
	
	

	Sherry Skelly Griffith, ACSA, at public hearing and in writing; Vivian Castro, LAUSD, at public hearing
	Commenter states the term instructional materials should be clarified. It will be unclear to parents, teachers, staff and students that this term is meant to refer specifically to those standards-aligned instructional materials, which are subject to the sufficiency standards of Education Code Section 60119. 

Commenter recommends that the regulations refer to Education Code Section 60010 (a), which defines “Basic Instructional materials” as “instructional materials” that are designed for use by pupils as a principal learning resources and that meets in organization and content the basic requirement of the intended course.
	This definition is added at the beginning of the regulations in the definitions section as “instructional materials” per Education Code 60010 (h) or (a).

CDE recommends adding the descriptive phrase “grade level” to these subdivisions that define contents of complaints regarding instructional materials.

	4681(a)(2)

	The Williams v. California Plaintiff Class John T. Affeldt, Jenny Pearlman, Liz Guillen, Public Advocates, Inc.; Mark D. Rosenbaum, Catherine E. Lhamon, Peter J. Eliasberg, Brooks Allen, ACLU Foundation of Southern California; Jack W. Londen, Ellen Eagen, Morrison & Foerster LLP; Michael Feuer, Morrison & Foerster LLP; Alan Schlosser, ACLU Foundation of Northern California; Thomas Saenz, Hector O. Villagra, MALDEF, at public hearing and in writing
	Commenter states the word “inconsistent” should be changed to “consistent”.
	This correction was made.

	4681(a)(2)

	The Williams v. California Plaintiff Class John T. Affeldt, Jenny Pearlman, Liz Guillen, Public Advocates, Inc.; Mark D. Rosenbaum, Catherine E. Lhamon, Peter J. Eliasberg, Brooks Allen, ACLU Foundation of Southern California; Jack W. Londen, Ellen Eagen, Morrison & Foerster LLP; Michael Feuer, Morrison & Foerster LLP; Alan Schlosser, ACLU Foundation of Northern California; Thomas Saenz, Hector O. Villagra, MALDEF, at public hearing and in writing
	Commenter states a new subdivision (a)(2)(e) needs to be inserted, adding the language, “laboratory science equipment for grades 9-12.” 

Commenter also proposes changing the word “subjects” in (a)(2) to “areas”. Commenter states this change clarifies the fact that laboratory science equipment is one of the types of instructional material shortages addressed by Education Code 35186 and SB 550.

Commenter states according to the settlement, insufficiency occurs if there are not enough state-aligned foreign language and health textbooks. Commenter believes language could be made more explicit. 


	CDE recommends deleting all of Subdivision 4681 (a)(2)(A)(B)(C) and (D) to address this concern.



	4681(d)
	
	

	Andrea Ball, Director, Government Relations, Long Beach USD; Martha Zaragoza-Diaz, Advocate, CABE, at public hearing; Magaly Lavadenz, President, CABE; Shelly Spiegel Coleman, President, Californians Together, in writing


	Commenter requests that this subdivision refers only to grades K-3 and that the category of English Language Arts/English Language Development remain without modifying language for grades 4-12. Commenter states “We believe this is critical in order to ensure students who are English learners access to standards aligned materials in grades 4-12.”

Commenter also states, “The current state-approved, English Language Arts program adopted by the state board for ELs for grades 4-8 is Highpoint. This program is not a component of an English Language Arts program but is on the State-Adopted list, and for students new to US and for students working two grades below grade level. In grades 9-12, there are no standard aligned text for ELs.”
	CDE recommends deleting all of Subdivision 4681 (a)(2)(A)(B)(C) and (D) to address this concern.



	Charles W. Bader, Director, Governmental Relations, Los Angeles COE
	Commenter opposes language because this denies ELs access to state adopted English language development materials in grades 4-8 and specifically, that the language in this section would deny standards aligned materials for English Learners in grades 9-12. 

Commenter requests that Section 4681(d) only refer to grades K-3 and that the category of English Language Arts/ English Language Development remain without any modifying language for grades 4-12.
	All students must have instructional materials as described. CDE recommends no change.

	Section 4682. Contents of Complaints Regarding Teacher Vacancy or Misassignment.

	Andrea Ball, Director, Government Relations, Long Beach USD, in writing and at the public hearing


	Commenter states provision (a)(1) is unclear as to what point is appropriate as the “beginning of the semester” in regard to filing a complaint. Commenter states there is often a period at the beginning of the school year and semester, where student enrollment fluctuates; therefore, teacher assignments may be adjusted. Commenter believes there should be some commonly defined time period before which complaints are not appropriate. Commenter proposes allowing 20 days from the beginning of the school year or semester.
	As now described in the Definition portion of these regulations, the beginning of the school year” is defined as:

“The first day of classes necessary to serve all the students enrolled are established with a single, designated certificated employee assigned for the duration of the after the first day students attend classes for that semester.”

1. A position to which a single designated certificated employee has not been assigned at the beginning of the year for an entire year or, if the position is for a one-semester course, a position of which a single designated certificated employee has not been assigned at the beginning of a semester for an entire semester class, but not later than 20 working days.

	4682(a)(1)

	The Williams v. California Plaintiff Class John T. Affeldt, Jenny Pearlman, Liz Guillen, Public Advocates, Inc.; Mark D. Rosenbaum, Catherine E. Lhamon, Peter J. Eliasberg, Brooks Allen, ACLU Foundation of Southern California; Jack W. Londen, Ellen Eagen, Morrison & Foerster LLP; Michael Feuer, Morrison & Foerster LLP; Alan Schlosser, ACLU Foundation of Northern California; Thomas Saenz, Hector O. Villagra, MALDEF, at public hearing and in writing
	Commenter states the language describing what constitutes a teacher vacancy tracks the current erroneous language in SB 550. The statute should be changed to reflect the final language defining a teacher vacancy in Education Code 33126, and is used in 4600 (U). 

The commenter believes this did not get conveyed properly in Education Code 35186. 


	Education Code 33126 (A)(5) as amended by SB 550, states “the total number of the school’s fully credentialed teachers, the number of teachers relying on emergency credentials, the number of teachers working without credentials, any assignment of teachers outside their subject area of competence, misassignments, including misassignments of teachers of English learners and the number of vacant teacher positions for the most recent three-year period. 



	
	Commenter states the proper definition of a teacher vacancy is used in Education Code 33126 and is incorporated into these proposed regulations at Section 4600(u). That same definition should be utilized in this subdivision.


	 (A) For purposes of this paragraph, “vacant teacher position” means a position to which a single designated certificated employee has not been assigned at the beginning of the year for an entire year or, if the position is for a one-semester course, a position for which a single designated certificated employee has not been assigned at the beginning of a semester for an entire semester.

	Holly Jacobson, Assistant Executive Director and Judy Cias, Assistant General Counsel, CSBA, in writing
	Commenter states that this section should recognize the enrollment shifts in schools at the beginning of the school year which impact teacher assignment. Generally, these enrollment shifts stabilize after 3-4 weeks of school. The definition of misassignment should allow for an adjustment period during that time frame.
	See response above.

	Holly Jacobson, Assistant Executive Director and Judy Cias, Assistant General Counsel, CSBA, in writing
	Commenter states that this section should also recognize and clarify that under certain circumstances where a teacher is legally misassigned either under California law or NCLB, it does not constitute misassignment for purposes of the Williams complaint procedures.


	This section accurately reflects the requirements of Education Code Section 35186. CDE recommends no change.



	Section 4685. Investigation by Principal.

	The Williams v. California Plaintiff
	Commenter states in order to conform
	The Williams case settlement as enacted in

	Class John T. Affeldt, Jenny Pearlman, Liz Guillen, Public Advocates, Inc.; Mark D. Rosenbaum, Catherine E. Lhamon, Peter J. Eliasberg, Brooks Allen, ACLU Foundation of Southern California; Jack W. Londen, Ellen Eagen, Morrison & Foerster LLP; Michael Feuer, Morrison & Foerster LLP; Alan Schlosser, ACLU Foundation of Northern California; Thomas Saenz, Hector O. Villagra, MALDEF, at the public hearing and in writing
	with SB 550 and this proposed provision itself, the provision should be re-titled “Section 4685. Investigation by Principal or Designee of District Superintendent.”
	SB 550 calls for the principal to conduct the review or a designee of the district superintendent, as applicable. CDE will make the change to the title.

	Section 4686. Responsibilities of Governing Board.

	Sherry Skelly Griffith, ACSA, at public hearing and in writing; Vivian Castro, LAUSD, at public hearing
	Commenter states adding sections 4680, 4681, 4682, 4683, 4684, 4685, 4686, and 4687 may impose upon LEAs new state mandated requirements as no appropriation was provided in the Williams Settled legislation or the 2004-2005 State Budget. 

Some examples of new state mandated costs which may constitute requests for reimbursable costs include, 

but are not limited to:

Section 4680 – Development and distribution of new complaint forms.

Section 4684 – Development and posting of notices in each classroom in each school.

Section 4685 – Investigation conducted by principal, report of resolution to the complainant, report of principal to district superintendent.

Section 4686 – Quarterly reporting of summarized data regarding school and district complaints to the county superintendent of schools. 


	Any mandated costs are as a result of SB 550 and not these regulations. CDE recommends no change.

	4686(a)
	
	

	Holly Jacobson, Assistant Executive Director and Judy Cias, Assistant General Counsel, CSBA, in writing
	Commenter states Section 4684(a) refers to a regularly scheduled “hearing” of the governing board. While this language is consistent with statute, it should be noted that there are regularly scheduled meetings of governing boards, but not hearings. Hearings are conducted by governing boards as part of due process considerations in student expulsions, employee discipline, etc.


	Agreed. CDE will make this change.

	Section 4687. Appeal of Facilities Complaint to Superintendent.

	Section 4910. General Definitions. (k) “Gender”

	Jennifer Richard, Senator Kuehl’s office
	Thank you.
	No response required. We appreciate your comment.

	Senator Sheila Kuehl; Courtney Joslin, California Safe Schools Coalition
	Commenter states she supports the proposed change to section 4910(k), to ensure that the definition of “gender” in the regulations is fully consistent with the statutory definition of “gender” as recently revised by SB 1234 (Kuehl) Statutes of 2004. Such consistency will help remove any confusion that may result from inconsistent definitions.


	No response required. We appreciate your comment.

	General Comments
	
	

	Senator Sheila Kuehl, in writing
	Commenter states although not the subject of this regulatory comment period, “I would also urge the department to include the same language describing the scope of the prohibited forms of discrimination in all other relevant provisions of the Education Regulations such as Section 4900, which is more up-to-date than the current Section 4610, but does not reflect the most recent changes to Education Code sections 200 and 220.” 

Commenter then offers specific changes to Section 4900.
	This is not a subject of this regulatory comment period. However the Education Equity regulations will be revised to comply with the most current changes to Education Code sections 200 and 220.



	Holly Jacobson, Assistant Executive Director and Judy Cias, Assistant General Counsel, CSBA, in writing
	Commenter states sections 4680-4687 put into place regulations to address recent legislation enacted as a result of the Williams case. We find these regulations to be consistent with that statute and are supportive of them moving forward for adoption. In addition, we offer some additional items for consideration.
	No response required. We appreciate your comment.

	Holly Jacobson, Assistant Executive Director and Judy Cias, Assistant General Counsel, CSBA, in writing
	Commenter states in addition to the proposed Williams changes, the draft regulations propose a variety of other change to the Uniform Complaint Procedure. The bulk of these changes appear to bring the regulations in conformity with existing law, which CSBA supports. For example, the proposed regulations eliminate the requirement that civil law remedies be included in the notice to parents. This is a critical change because the Coordinated Compliance Review process has come to interpret this requirement as mandating districts to list in their UCPs, local attorneys and advocates that parents can retain to sue the district. This is well beyond the scope of the statute. Additionally, the proposal seeks to ensure that complaints are submitted with sufficient information for the district to conduct a meaningful investigation. This is critical to ensuring a timely response to complaint.
	

	Denise Quintana, first grade teacher of bilingual students, in writing
	Commenter states she believes “Many of the proposed changes could likely endanger the rights, safety, and quality of education for many students.“
	No response required.

	Dale Mentink, Senior Attorney, on behalf of Protection and Advocacy, Inc., in writing
	Commenter states, “Despite Special Education continuing to be one of the categorical programs to which these complaint procedures apply [§4610(a)(7)], the proposed amendments appear to have been drafted without recognition of the prevailing and overlapping provisions of federal and state Special Education law and state inter-agency statutes and regulations concerning students with disabilities. It would appear that the proposed amendments to these regulations will have to be dramatically amended to note exceptions for Special Education students from application of many of these proposed amendments.”
	Each program covered under the UCP has particular attributes and/or law or regulations that apply only to that program. State and federal statutes and regulations that are specific to Special Education apply and would supersede these regulations if a conflict exists. CDE recommends no change.

	Sherry Skelly Griffith, ASCA, at public hearing and in writing; Vivian Castro, LAUSD, at public hearing
	Commenter states much of the proposed regulatory amendments or new sections only restate current statute rather than further clarifying to implement state statute.
	The purpose of regulations is to clarify Education Code and provide additional procedures. Some of the new sections restate Education Code 35186 but it is necessary to restate what is in the statutes because these new sections clarify the statutes and that would be confusing without restating what is in statute. Some examples include providing information about specific courses, specificity of curriculum framework and providing specific information about conditions that warrant a complaint. CDE recommends no change.

	Laurie Olsen, Executive Director, California Tomorrow, in writing
	Commenter states the proposed changes go far beyond anything conceivably required by the Williams lawsuit, and dramatically reduces the rights of parents, students, teachers and other staff and community members to pursue administrative complaints and appeals.
	These regulations not only address the Williams lawsuit settlement but also what the requirements by federal law. The amendments also are designed to better serve complainants and LEAs. CDE recommends no change.

	Dale Mentink, Senior Attorney, on behalf of Protection and Advocacy, Inc., in writing
	Commenter states despite Special Education continuing to be one of the categorical programs to which these complaint procedures apply, the proposed amendments appear to have been drafted without recognition of the prevailing and overlapping provisions of federal and state Special Education law.
	Special Education complaints are subject to these complaint regulations, which are not in conflict with federal or state Special Education statutes, and/or regulations regarding such complaints. Government Code 11342.2 states agencies must adopt regulations that are not in conflict with statute and those that are reasonably necessary to effectuate the purpose of the statute. CDE recommends no change.

	Norm Gold, Norm Gold Associates; Carol Kaylor, Director of Special Projects, Monrovia USD; Margarita Villareal, Fresno USD; Denis O’Leary, LULAC; David Valladolid, President and CEO, Parent Institute for Quality Education; Charles W. Bader, Director, Governmental Relations, Los Angeles COE; Mark Cooley, Co-Chariperson, Los Angeles County Bilingual Directors’ Association; Raymond Uzeta, President and CEO, Chicano Federation of San Diego County, Inc.; Pete Farruggio, Ph.D., Parent and former complainant; Alberto M. Ochoa and Dr. Lisa M. Sparaco, SDSU., in writing
	Commenter states given this (UCP) process is often the only one available to low-income, limited English proficient parents when their rights or the rights of their children are violated.

Commenter requests that the proposed regulations be translated into the dominant languages spoken by the parents of public school children. 

Commenter also requests that the proposed changes be made available for comment prior to action by the state board.
	Similar comment was made when the enabling federal regulations were reviewed in 1997. In response to the need for parents to be aware of the complaint procedure, a provision was added to the Code of Federal Regulations (CFR) for LEAs to adequately inform parents of these complaint procedures. The provision of this information is now and has been monitored by CDE through the CCR process. Additionally, a requirement that each LEA provide information about the UCP process, interpreted and written in languages other than English, is specified in Education Code Section 48985.

Furthermore, the regulatory process as defined by the Office of Administrative Law does not allow for or require this action. CDE recommends no change.

Translation of regulations into a language other than English is not required by state or federal law. There are a number of parent advocacy groups and free legal services groups that are capable of assisting parents and translating these regulations into their primary language.

	Shirley Drake, Director of Special Programs, Culver City USD; Karen Cadiero-Kaplan, Sociopolitical Co-Chair, CATESOL, in writing
	Commenter states, “We are very concerned that reducing these rights to a uniform process will increase litigation as parents and others will have no recourse, other than the courts. We have found that when the Uniform Complaint process is well distributed in the district and parents realize they have an avenue, we are able to resolve the complaints within the district.”
	CDE’s Uniform Complaint Procedures have been in effect since 1991, and describe a joint process of state and local complaint resolution procedures for allegations of possible discrimination or violation of laws addressing specific federal or state funded programs to be resolved. Local complaint procedures exist for resolution of many additional issues. The proposed regulations do not remove a complainant’s right to appeal local agency decisions to the CDE or to present at local board meetings as supported by law. CDE recommends no change.

	Martha Zaragoza-Diaz, Advocate, CABE, at public hearing; Dale Mentink, Senior Attorney, on behalf of Protection and Advocacy, Inc., in writing; Charles W. Bader, Director, Governmental Relations, Los Angeles COE; David Valladolid, Chair, Latino Policy Institute; Karen Cadiero-Kaplan, Sociopolitical Co-Chair, CATESOL; Magaly Lavadenz, President, CABE; Shelly Spiegel Coleman, President, Californians Together; Cynthia Wilson, ESL/ELD Teacher; July Ugas, Mental Health Specialist, Kennedy Family Center; Margarita Villareal, Fresno USD; Lani Hunt, Parent; Helen Scheidt, Fresno USD; Genene Sepulveda-Kluck, Teacher, Elizabeth Fralicks, Title III Resource Teacher, Fresno USD, in writing; Francisco Estrada, MALDEF

at public hearing


	Commenter requests the proposed regulations be translated into the dominant languages spoken by the parents of public school children and that the proposed changes be made available to them for comment prior to action by the State Board. 

The MALDEF commenter states that the parents he spoke with regarding the proposed changes were outraged by the lack of ability to review these regulations and that they were not available in a language they could understand. MALDEF recommends withdrawing these regulations and only work towards Williams’s regulations and in full consultation with stakeholders. Parents outraged they were not able to comment on these given the time allowed. Recommend withdrawing regulations and then work only on the Williams regulations and in consultation with the stakeholders.
	While CDE is mindful that there are large numbers of parents and guardians in California who are non or limited English speaking, translation (to other languages) of the proposed regulation document is not required by law or the Office of Administrative Law. It is CDE’s hope that parent advocacy groups, LEAs, and other organizations who have translation capabilities will volunteer their services and translate these regulations for interested parents, as needed. 

CDE recommends no change.

	Denis O’Leary, Education Advisor, LULAC; Karen Cadiero-Kaplan, Sociopolitical Co-Chair, CATESOL, submitted in writing
	Commenter asks the board to postpone this process.
	The existing regulations were adopted in 1991 and have failed to keep current with existing state and federal laws and regulations. CDE will recommend amendments at the March SBE meeting.

	Eve Sutton, Teacher, Palo Alto USD; Dr. Ann Berlak, San Francisco State University
	Commenter asks that board postpone the vote and vote no on all proposed changes that weaken or eliminate rights of individuals to file and pursue administrative complaints and appeals.
	Please see response above.

CDE believes these amended regulations provide adequate protection for all parties.

	Judy Cias, CSBA, at public hearing.
	Commenter states there seems to be a lack of understanding of the differences between “old” UCP and Williams. For example, there is not a possibility for direct state intervention for a Williams complaint, only a “old” UCP complaint. 

Williams complaints cannot be filed at the state level except for appeal of a facility complaint and then it is pursuant to statute. Commenter states with this confusion between Williams and “old” UCP complaints perhaps the Department should clarify in definitions in section 4600 consider renumbering or establishing a separate article or chapter for the Williams complaints. 

Commenter requests clearly separating the two processes – the long-standing UCP process that applies only to complaints of discrimination and categorical programs and processes that apply only to the new Williams complaints so people understand the differences.
	Williams complaints cannot be handled separately from the existing UCP process. Education Code 35186 specifically requires Williams complaints to use the UCP process but proscribes specific handling of such complaints unique and separate from the existing UCP process. 

CDE recognizes the need to clarify the regular UCP process for non-Williams complaints and Williams complaints and will amend the regulations to provide that clarification. 



	Sally Myles, Teacher Specialist, Glendale USD, in writing
	Commenter states, “Educational Reform demands that teachers have the ability and procedures available to them to bring to light discriminatory practices that negatively affect their children.” Commenter is concerned about the “discriminatory nature itself of proposals that would limit a parent’s right to bring administrative complaints if his/her child does not have access to the core curriculum or that would curtail CDE’s duty to collect information and go on-site to review complaints.”
	Complaints of discrimination are subject to these regulations. As stated previously, there is no change in “access to core curriculum” in the proposed regulations. CDE recommends no change.

	Ana Gamiz, California Policy Analyst, National Council of La Raza; Margarita Villareal, Fresno USD, in writing
	Commenter states, “The role of the State Board of Education is to ensure that all students are provided a quality educational experience free of discrimination, and to encourage meaningful family involvement in the schools. It is unclear to us how the proposed rules would achieve these goals.”
	Complaints of discrimination are subject to these regulations and will continue to be subject to these regulations.

	Raymond Uzeta, President and CEO, Chicano Federation of San Diego County, Inc.; Pete Farruggio, Ph.D., Parent and former complainant, in writing

	Commenter states that in the opinion of many people and groups, the proposed changes exceed the requirements of the Williams lawsuit and significantly reduce the rights of parents, students, teachers and other staff and community members to pursue administrative complaints and appeals.
	UCP and Williams complaints are handled differently. CDE believes the new Williams provisions are consistent with the requirements of the Education Code 35186. The UCP process has been in existence since 1991 and these amendments do not diminish the rights of complainants. CDE recommends no change.

	David W. Page, Chairman, DAC, San Diego USD, in writing
	Commenter states if parents are to do their own legal homework, the document must be easily understood. Commenter suggests adding the Williams Case as an addendum, to separate the issues. Commenter asks, “What can be done to unify the process under one time line and recording process? How many former participants in the UCP process were involved in this draft? Insufficient stakeholder involvement?” 

Commenter requests to please table the adoption for a more evenly informed discussion that involves a diversity of representation.


	The regulatory development process involves the general public by design through their public comment. Education Code 35186 requires Williams complaints to be handled through the UCP process. CDE will clarify the procedures for handling Williams complaints because they are not subject to the regular UCP procedures.



	Cynthia L. Rice, CRLA, Inc. and Martha Guzman, CRLA Foundation, in writing
	Commenter states regulations as proposed are inconsistent with the constitutional and statutory mandates that require the State ensure school districts are providing equal educational opportunity and complying with state and federal mandates.
	The state is still required to provide equal educational opportunity and comply with state and federal mandates and these amendments are consistent with state and federal mandates CDE recommends no change.

	Dr. Princess Sykes, Evangelist, Parents International, “PABE” and Students “in and out of LAUSD”, at public hearing.
	Commenter states she is concerned about parents who cannot read, and those that cannot read or see. She states parents (in general) have not been privileged with the opportunity to dissect all we have here to read; if not broke, don’t fix it.

Commenter states she is speaking for all those in the Los Angeles area. Parents were not privy to these proposed regulations and if they were, they would have a lot to say about them.

Commenter states parents are so disrespected. Have parents involved if you want to win.

Parents were not given the opportunity to consider these. She does not believe this is the goal of CDE to handicap parents, given the Williams Case Settlement and take away everything else. Parents want to be treated as equal and fair stakeholders.


	Citations of what constitutes parent involvement from SB 550 (legislation that enacted the Williams case Settlement) on page 40 Item (F)(e) (1):

“The parental involvement component shall contain a strategy to change the culture of the school community to recognize parents and guardians as partners in the education of their children and to prepare and educate parents and guardians in the learning and academic progress of their children. At minimum, this strategy shall include a commitment to develop a school-parent compact as required by Education Code Section 51101 and a plan to achieve the goal of maintaining or increasing the number and frequency of personal parent and guardian contacts each year at the school site and school-home communications designed to promote parent and guardian support for meeting state standards and core curriculum requirements. School plan options are detailed on page 41 (A-F) as ideas for parental involvement. 

These proposed regulations were distributed for the 45-day comment period as prescribed by the State Office of Administrative Law. CDE recommends no change.

	Margarita Villlareal, Fresno USD, in writing
	Commenter states she “often works with parents who feel they have not been heard by the administrator at their child’s school site. It is ashamed (sic) that some administrators do not attempt to listen and discuss with parents the issues that face their students. Sometimes parents have no other option but to find parent advocate groups that can antagonize not only the school site but will attend board meetings. Therefore the uniform complaint process is often the only one available to low-income, limited English proficient parents when their rights or the rights of their children are violated.” 
	The UCP process remains available, and the new Williams process added by legislation last year gives parents additional rights. CDE recommends no change.

	Courtney Joslin, California Safe Schools Coalition, in writing
	Commenter states although not the subject of this regulatory comment period, we urge the department to include the same language describing the scope of the prohibited forms of discrimination in all other relevant provisions of the regulations such as Section 4900, which is more up- to-date than the current section 4610, but does not reflect the most recent changes to Education Code sections 200 and 220 and specifically recommends language for the sections which would read “any category identified under Education Code 200 and 220 and GC 11135 including actual or perceived sex, sexual orientation, gender, ethnic group identification, race, ancestry, national origin, religion, color, or mental or physical disability or on the basis of association with a person or group with one or more of these characteristics.
	See changes made in sections 4600 and 4610. CDE is considering amending the Education Equity Regulations commencing with Section 4900 in the near future to reflect current statutes.

	Francisco Estrada, MALDEF

at public hearing 
	Commenter states MALDEF is concerned that CDE took a positive case, one that confirms parents’ rights and used it to change the UCP regulation and diminish parent rights. Commenter states he is concerned about CDE’s abdication of oversight of the public schools. 
	Parent rights are as established by law and have not been diminished by amendments to these regulations. The 45 day comment period and 15 day comment period for any substantive amendments gives the public, including parents, an opportunity to comment on the proposed changes. Parents’ rights have not been diminished. CDE recommends no change.

	Maisie Chin, Lead Organizer/Director, CADRE, at public hearing
	Commenter states it is difficult for (other parents) to attend a hearing at 9AM on a Tuesday. Pleased with Williams. 

She states, “There are significant barriers for parent involvement at all levels. There is preaching and marketing about parent involvement but it takes a turn when a parent has a complaint. There is a huge negative reaction when parents have complaints. You are about to gut something (the UCP) that parents do not even know about in the first place. Parents that complain are brushed off, pushed aside, retaliated against…(CADRE) knows of parents who have been arrested for simply having complaints. 

UCP is important to CADRE’s mission. Expanding it, not diminishing it is what we need. CADRE formed for the primary purpose to be the infrastructure and the backing for parents to be the primary stakeholders that you so often say that they are, but they are not. At CADRE, we work daily with parents to develop their leadership and activism so that true parent involvement, one that involves working collectively to hold schools accountable, can actually occur. Williams adds a tremendous amount of leverage that parents are supposed to have but do not currently. 

The state logically agreed to use the UCP so it would have a system for enforcing Williams (the settlement) so it was not just on paper. We urge you to give full breath of potential to let UCP be all it can be. We are staring potential in the face for full engagement and democratic engagement and participation that we all say we want.

These complaints found in Williams are those that are always set aside. (Williams) gives potential for parents that have dignity and respect. Parents do not want to be ignored by school desk clerks any more. Parents filing complaints are seen as troublemakers rather than people with value. County and State will also be concerned.

The UCP changes recommended would nullify the achievement of Williams. You state parents are primary stakeholders but they are not. Expanding rather than diminishing the UCP is what CADRE wants. Adding the response times and the accountability mechanisms of Williams adds tremendous leverage. Literally, schools do not want to hear from parents with complaints, especially when they are complaints of discrimination or about unfair treatments that brings to question the ethics of school personnel. Expanding, not diminishing, the UCP is what parents need, especially those we serve in South Los Angeles in CADRE.

The Williams Notice needs to be clear. Should not be burden of parents to define what “you” want them to do. Schools on own accord will not come into compliance. Williams is the only one that parents related to- we all want you to do it…. yes, it is a local mandate, but a victory for parents.

No standard for how parents are treated and no requirement those principals listen. People will not do on their own. Without the strong provisions in UCP, Williams will just be something on paper that parents have to fight for day and night to live up to its expectations.”


	The addition of coverage by the Williams complaints is in accordance with the Williams legislation. Parents have a right to file complaints in accordance with these regulations and LEA Board policy. Adverse reaction to complaints should not deter parents and parent advocates from filing such complaints.

The amendments do not diminish the rights of parents or other complainants to file complaint and to have those complaints investigated and acted upon.

UCP is a process and procedure that provides the parties to the complaint with certain rights.



	Jennifer Richard, on behalf of Senator Sheila Kuehl, at public hearing
	Commenter states, “Please keep in mind it is difficult for a student who is not allowed to attend the prom because they are part of a gay couple to wait 60 days to file a complaint with the state because 60 days will end before the prom is over. Also, Injunctive relief is difficult for students or parents to access.”


	This is a situation where the state may intervene if there is immediate and irreparable harm.



	Jennifer Richard, on behalf of Senator Sheila Kuehl, at public hearing
	Commenter states, “Thank you for updating gender definition.”
	No required response.


	Martha Guzman, CRLA, at public hearing
	Commenter states the complaint process, the UCP, is cherished by rural people; mostly non-English language speakers. Difficult when process becomes more onerous when English is not spoken by parents. For greater participation of parents, request these regulations be translated – because it is such an important process and the establishment of a working group to address the proposals from today. A time certain for participation by parents –either the 12th or the 13th, so parents don’t have an extra day off from work. Commenter requests posting of the information and time to meet. Commenter feels we do not need these new regulations except for complying with Williams Settlement. Commenter states she does not recommend adoption. She recommends staff be directed to prepare another draft- just Williams. She urges you to take some consideration of participation of parents, including translation, establishing a working group and a time extension. 


	Parents are provided information as provided by law. Commenter confuses the UCP and Williams processes. There is a whole process that CDE must follow administered by the Office of Administrative Law. CDE recommends no change.

	COMMENTS RECEIVED 15-Day Comment Period from March 21 - April 4, 2005

	4600(e) “Complaint”
	
	

	Martha Zaragoza-Diaz, Advocate, California Association for Bilingual Education (CABE); Magaly Lavadenz, President, CABE; Shelley Spiegel Coleman, President, Californians Together, submitted in writing
	Commenter states, “To ensure parents who are not English proficient receive assistance in filing a complaint, it is recommended that the words “or the inability to speak English” be added along with the conditions of “disability or illiteracy.”
	Subdivision 4600(e) states: 

“If the complainant is unable to put the complaint in writing, due to condition such as a disability or illiteracy, the public agency shall assist the complainant in the filing of the complaint.”

It is not necessary or advisable to add the phrase suggested by the commenter as it is already implied in the current phrasing. Adding more specificity could create potential confusion regarding any circumstances omitted. 

CDE recommends no change.

	4600(h)
	
	

	Dale Mentink and Stephen Rosenbaum, Attorneys, Protection and Advocacy, Inc.
	Commenter states, “The Department misunderstands. PAI never mentioned ‘interagency agreement’ violations or concerns with the same in its initial set of comments. Rather, breach of interagency regulations by non-educational agencies was the concern and is the subject of 2 California Code of Regulations §60560. Interagency disputes are resolved under Government Code §7585 and involve the Office of Administrative Hearings ultimately. PAI’s concern is that this amendment [as well as the amendment to the enforcement section, section 4670, see below] has the effect of preventing or at least discouraging students and parents from filing complaints against county mental health agencies or CCS under the UCP with the CDE for mental health’s or CCS’s breach of Title 2 regulations as they relate to individual children. Title 2 California Code of Regulations section 60560 requires only an allegation of failure of, for example, a mental health agency to comply with “these regulations,” i.e., Title 2 California Code of Regulations. sections 60000-60610. There is no counter-part complaint process and investigatory division or unit, for example, at the Department of Mental Health which has any authority over counties. The CDE should contact Zoey Todd, at DMH [916-651-2024], and ask her whether she has UCP-type compliance complaint investigatory authority over county mental health agencies. A county mental health agency could breach one or more of the various time lines in section 60045 regarding assessments, for example. Such a complaint need not go through an evidentiary due process hearing and would likely be rejected by that system and referred to the UCP process under 2 California Code of Regulations 60560. An evidentiary hearing is not required to compare the date on the referral packet and the date on the responsive assess-ment plan cover letter and count to 15. We repeat our recommendation to remove ‘educational’ from section 4600(h).”


	These Government Code sections referenced by commenter define the required interagency agreements between the State Superintendent of Public Instruction and the Secretary of Health and Welfare Services. These agreements require both agencies to coordinate the provision of services for students receiving special education programs and services. The Government Code requires unresolved disputes between two agencies be resolved by the Office of Administrative Law. Referenced Government Code further clarifies CDE has no jurisdiction over agencies other than local education agencies. California Government Code Section 7586(d) states:

”No public agency, state or local, may request a due process hearing pursuant to Section 56501 of the Education Code against another public agency.”

CDE may only address educational agencies and therefore recommends no change to the proposed definition.

	4600(n) “Good repair”
	
	

	The Williams v. California Plaintiff Class, John T. Affeldt, Jenny Pearlman, Liz Guillen, Public Advocates, Inc.; Mark D. Rosenbaum, Catherine E. Lhamon, Peter J. Eliasberg, Brooks Allen, ACLU Foundation of Southern California; Jack W. Londen, Ellen Eagen, Morrison & Foerster LLP; Michael Feuer, Morrison & Foerster LLP; Alan Schlosser, ACLU Foundation of Northern California; Thomas Saenz, Hector O. Villagra, MALDEF.
	“In our written comments submitted on January 4, 2005, we explained that ‘[t]he definition for ‘good repair’ should not be limited to the interim definition but should incorporate the ultimate definition to be developed by the State as called for by SB 550. Accordingly, we suggested the following language be added to the definition: ‘The definition of ‘good repair’ determined pursuant to the interim evaluation instrument shall be superseded by the definition adopted by statute by September 1, 2006 in accord with California Education Code § 14501(d)(2).’ This suggested sentence included a typo. We intended to reference Calif. Education Code § 17002(d)(2), not § 14501(d) (2.)). The revised definition now refers to ‘Education Code 17002,’ but still does not account for the fact that the interim evaluation instrument shall be superseded as the definition of ‘good repair’ in less than 18 months. The sentence we suggested above, with the reference to California Education Code § 17002(d)(2) should be added.“ 
	The definition of 4600(n) “Good repair” has been amended to accurately reflect the citation as noted by commenter. 

	4000(q)

	Staff Technical Change
	Add “direct-funded charters” to the definition of “local educational agency”
	Required per statute.

	4621(a)

	Martha Zaragoza-Diaz, Advocate, California Association for Bilingual Education (CABE); Magaly Lavadenz, President, CABE; Shelley Spiegel Coleman, President, Californians Together, submitted in writing
	“A date certain should be given to school districts and County Offices of Education as to when they need to submit their policies and procedures to the local governing board for adoption. It is recommended that the one year date be kept in place and that the districts forward a copy of their policies to the State Superintendent.”
	CDE maintains a UCP policy review process of all school districts through the Coordinated Compliance Review (CCR). 

CDE recommends no change.

	4622
	
	

	Technical Change per CDE staff
	Add phrase “appropriate private school officials or representatives “ to the list of parties noticed annually of the UPC.
	Chapter 34 CFR 299.11(d) mandates this change.

	4630 (also 4650)

	Dr. M. Norma Martinez-Palmer, Director for Bilingual Education in San Jose Unified School District; Marcia Vargas, Director, 2-Way CABE, an affiliate of the California Association for Bilingual Education; Jose Sanchez, Policy Chairperson, The Student Empowerment Project (StEP); Soung Bae, Teacher; Miriam Warren, Bilingual Second Grade Teacher and President of 

CABE-PODER, the Hayward Chapter; Emma L. Lerew, Director of ELL Programs and Services, Hayward Unified School District and Administrator, CABE- PODER, the Hayward Chapter; Catherine Gray, Resource Specialist, Title III, Fresno Unified School District; Lorena Morales-Ellis, Bilingual Educator and Parent; Michelle Siprut de Ibarra, Teacher
	Commenter is opposed to adoption of the proposed regulations as “they dramatically reduce the rights of parents, students, teachers and other staff by eliminating the right to request direct intervention by CDE for complaints alleging discrimination where the complaints (sic) believe they will suffer immediate loss of some benefit.”
	Please see previous response. CDE recommends no change.

	Cynthia Rice, Luis Angel Alejo, California Rural Legal Assistance, Inc; Martha Guzman, California Rural Legal Assistance Foundation
	Commenter states this section “continues to eliminate the option of filing a direct complaint with the state even if complaint claims discrimination and can show immediate loss of an educational benefit.” 
	The regulations state the opposite under the subdivision dealing with direct state intervention. 

CDE recommends no change.

	4630(a)
	
	

	The Williams v. California Plaintiff Class, John T. Affeldt, Jenny Pearlman, Liz Guillen, Public Advocates, Inc.; Mark D. Rosenbaum, Catherine E. Lhamon, Peter J. Eliasberg, Brooks Allen, ACLU Foundation of Southern California; Jack W. Londen, Ellen Eagen, Morrison & Foerster LLP; Michael Feuer, Morrison & Foerster LLP; Alan Schlosser, ACLU Foundation of Northern California; Thomas Saenz, Hector O. Villagra, MALDEF.
	Commenter writes, “The introductory clause in Subsection 4630(a) is convoluted and confusing. It also limits ‘hybrid’ complaints to Williams complaints that also involve discrimination, excluding potential hybrid Williams complaints that may overlap with an allegation of a deficiency under a categorical program (e.g., involving English Learners). To clarify that Section 4630’s procedures and timelines do not generally apply to complaints filed under Sections 4680 – 4687, and yet acknowledge that both sets of procedures may apply to a complaint that alleges discrimination or a categorical program violation and involves Williams issues, Subsection 4630(a) should be revised to read as follows:

Any individual, public agency, or organization may file a written complaint with the district superintendent or his or her designee, alleging a matter which, if true, would constitute a violation by that local educational agency of federal or state law or regulation governing a program listed in Section 4610(b) of this Chapter.  Complaints regarding instructional materials, teacher vacancies and misassignments, and school facilities, must be filed and processed in accordance with Sections 4680 – 4687 if they do not involve allegations of discrimination or allegations of violations under a program listed in Section 4610(b). If a complaint alleges allegations that concern instructional materials, teacher vacancies and misassignments, and school facilities under Sections 4680—4687 and also alleges discrimination or a violation of a program under 4610(b), both sets of procedures governing both types of complaints must be followed.”

Commenter also states “A similar edit should be incorporated into Section 4631(a).”
	The language proposed by commenter would add additional appeal processes on every Williams complaint. This process would conflict with Education Code 35186. CDE will continue to separate “hybrid complaints” and recommends no change.

	4630(b)(2)

	Cynthia Rice, Luis Angel Alejo, Cali-fornia Rural Legal Assistance, Inc; Martha Guzman, California Rural Legal Assistance Foundation
	“This independent review by the Department is eliminated by the proposed amendments including the ability to file with the Department in cases where direct intervention is requested.”


	The basis for direct state intervention is covered in Section 4650. CDE recommends no change.

	4631
	
	

	John T. Affeldt, Public Advocates, Inc.
	Public Advocates, Inc. identifies the following additional provisions which are also in need of amendment to adequately serve the purposes of the UCP, of educational equity and anti-discrimination:

“Subsection (b). Complainants should have the ability to examine the LEA’s witnesses, where appropriate, because LEA’s typically have access to the most critical information regarding a complaint. The proposed amendment eliminates even the possibility that a complainant may examine the LEA’s witnesses. By placing the entire burden on the complainant to justify his or her complaint and then eliminating the ability to examine witnesses (and later reviewing for only substantial evidence) the proposed regulations set up a complaint system heavily weighted against complainants. If the proposed language is intended to allow for the possibility that the investigator may “have the parties meet and question witnesses,” as the comments in the Update of Initial Statement of Reasons suggests (see p.27), the current language is hardly clear on that possibility.  The stricken language should be restored and amended to clearly allow complain-ants to confront the LEA’s witnesses.

Subsection (d). This provision is too narrow in that it limits the imposition of a sanction for an LEA’s non-cooperation to cases where such a finding and remedy is “based on evidence collected.” A range of possible sanctions should be available when LEAs limit discovery unduly, up to and including a public censure, an order for disclosure of documents, an adverse finding on specific issues, a finding of liability on the merits and/or a withholding of funds. Without providing for such a range of potential sanctions, LEAs that control all the critical information in a case may find it in their interest not to cooperate with damaging aspects of an investigation in order to delay the investigation or prevent any type of finding on the merits. The prior (now stricken) language of Section 4663(b) allowing for ‘official applicable sanctions’ against a non-cooperating LEA is a sensible approach. Such language should be inserted here. Though the responses to comments in the Update to Initial Statement of Reasons state that CDE will do what is necessary to obtain an LEA’s cooperation and obtain relevant evidence (e.g., p. 49), the regulations as written fail to convey that notion.”
	As recommended for Subsection (b):

This process is not specified in any of the laws governing the UCP. CDE recommends no change.

As recommended for Subsection (d):

Again, there is no such process described in law. Accepting this recommendation would impose an unfounded mandate on the LEAS.

CDE recommends no change.

	4631(d), 4632(b), 4632(e), 4633(b)

	Cynthia Rice, Luis Angel Alejo, Cali-fornia Rural Legal Assistance, Inc; Martha Guzman, California Rural Legal Assistance Foundation
	“The entire nature of the complaint process is skewed by placing additional burdens on the complaining parent, who cannot afford an attorney and are unsophisticated. New requirements are imposed on the complainant to articulate how the facts are incorrect and/or the law is misapplied to the appeal (4632(b)).

A complainant may not submit new evidence on appeal unless requested by the Department. (4633(b). If a complainant fails to adequately articulate a violation in her complaint, but raises it in appeal, the Department must refer it back to the School District for investigation (4631(d)). If the parent raises the issue, but the School District fails to address it in its decision, the Department must refer it back to the School District (4632(e)). If the decision is not supported by appropriate findings and conclusions the Department may refer it back to the school district for further action (4633(f)).”

“Other proposed modifications diminish the likelihood that a full and independent investigation will occur. The proposed regulations eliminate any sanctions for a District’s failure to cooperate other than a finding of non-compliance, which must, nonetheless, be independently supported by substantial evidence based on facts submitted by complainant 4631(d). Although School Districts retain the right the seek extensions, the proposed regulation eliminates any extension of time to file an appeal for good cause (4632(a)).”
	These revised sections do not place new burdens on people filing complaints, but do attempt to clarify what basic information is required in order for the LEA, and the CDE, to begin the investigation. These revisions will not require the complainant to research the law and/or conduct their own investigation. The revisions simply spell out what specific information is necessary to explain the wrong the complainant believes needs to be corrected.

The various requirements for returning all or part of the appeal to the LEA is required in order to keep the responsibility for investigating and resolving the complaint with the LEA which is responsible for ensuring that educational programs are carried out in a lawful manner.

4632(b) Response:

Federal regulatory language requires complainants file a written signed complaint that includes “a statement that the agency violated a requirement of a Federal Statute or regulation that applies to an applicable program; and the facts on which the statement is based and the specific requirement allegedly violated” is from the federal code of regulations governing the UCP process. (34 CFR 299.10 (a)(1)).

4632(d), 4632(e) and 4633(d) Response:

Processes proposed by these regulations comply with federal and state law and regulations. The LEA has the primary responsibility for demonstrating and maintaining compliance with the law. 

4632(a) Response:

Section 4650(5) describes direct state intervention when ”no action has been taken by the LEA within 60 calendar days.”

CDE recommends no change.



	4632 (former 4652(a)
	
	

	The Williams v. California Plaintiff Class, John T. Affeldt, Jenny Pearlman, Liz Guillen, Public Advocates, Inc.; Mark D. Rosenbaum, Catherine E. Lhamon, Peter J. Eliasberg, Brooks Allen, ACLU Foundation of Southern California; Jack W. Londen, Ellen Eagen, Morrison & Foerster LLP; Michael Feuer, Morrison & Foerster LLP; Alan Schlosser, ACLU Foundation of Northern California; Thomas Saenz, Hector O. Villagra, MALDEF.
	“In our previous comments, we recommended that the proposed regulations not delete the following provision, ‘Extensions for filing appeals may be granted, in writing, for good cause.’ 

CDE’s response was that ‘such an extension’ is not described by any federal or state law, or regulation.

This misses the point. Flexibility should be allowed, to be used with discretion, so unforeseen circumstances will not prevent justice from being served. We strongly recommend that the provision be added back in.

Subsection (e).  This provision allows the Department to remand an appeal back to the local educational agency if it determines that the Decision failed to address any issue raised by the complaint. Because facilities complaint appeals concern alleged emergency threats to health and safety, LEAs should not receive substantial additional time to resolve a complaint.  The 20 day limit added after we submitted our previous comments is an improvement over the original proposal, but it still allows LEAs too much time. The additional days provide an incentive for an LEA to avoid addressing all issues in a complaint in order to invite a remand and buy more time.  This simply builds 20 more days into an LEA’s timeline for responding to emergency complaints. LEAs should be required to address the remanded issue within 10 days.

This subsection also fails to designate when the LEA should notify the complainant and the Department of its response, and how much time complainants shall have to appeal or otherwise respond. LEAs should be required to notify the complainant and the Department of its response within 5 days after it addresses the remanded issue. Complainants should 
then be provided 10 days to appeal or otherwise respond.”


	Subdivision (e) Response:

A complaint regarding an urgent facility issue as described should be addressed under the Williams Complaint procedures. Those procedures are described in subdivisions 

4680 – 4687.

CDE recommends no change.

	4632 (also 4633(b), 4663)
	
	

	Dr. M. Norma Martinez-Palmer, Director for Bilingual Education in San Jose Unified School District; Marcia Vargas, Director, 2-Way CABE, an affiliate of the California Association for Bilingual Education; Jose Sanchez, Policy Chairperson, The Student Empowerment Project (StEP); Soung Bae, Teacher; Miriam Warren, Bilingual Second Grade Teacher and President of CABE-PODER, the Hayward Chapter; Emma L. Lerew, Director of ELL Programs and Services, Hayward Unified School District and Administrator, CABE- PODER Hayward Chapter; Catherine Gray, Resource Specialist, Title III, Fresno Unified School District; Lorena Morales-Ellis, Bilingual Educator and Parent; Michelle Siprut de Ibarra, Teacher
	Commenter is opposed to adoption of the proposed regulations as “they dramatically reduce the rights of parents, students, teachers and other staff by imposing new burdens on complaints (sic), many of whom are low-income parents and students who cannot afford an attorney, to essentially conduct their own investigation, provide evidence and demonstrate how school district is factually or legally incorrect.”
	Please see previous response. CDE recommends no change.

	4633 (f), (g), (h)(1)
	
	

	The Williams v. California Plaintiff Class, John T. Affeldt, Jenny Pearlman, Liz Guillen, Public Advocates, Inc.; Mark D. Rosenbaum, Catherine E. Lhamon, Peter J. Eliasberg, Brooks Allen, ACLU Foundation of Southern California; Jack W. Londen, Ellen Eagen, Morrison & Foerster LLP; Michael Feuer, Morrison & Foerster LLP; Alan Schlosser, ACLU Foundation of Northern California; Thomas Saenz, Hector O. Villagra, MALDEF.
	“(f). As with Subsection 4632(e) above, if the Department determines that a decision — particularly one regarding an emergency facility condition that poses a threat to health and safety — lacks adequate findings of facts or conclusions of law, only an explicit, limited amount of time should be permitted for the LEA to correct its error. The LEA should be permitted no more than 10 days to correct its deficient decision, should be required to notify the complainant within 5 days thereafter, and the complainant should be allowed an additional 10 days to respond to the modified decision.

Subsection (g). Consistent with the most-recent revisions made to Subsections (d) and (e) to distinguish between Department reviews of factual findings and legal conclusions, proposed subsection (g) should be amended to read as follows: “(g) If the Department finds that the Decision is supported by substantial evidence and that the legal conclusions are not contrary to law, the appeal shall be denied.” The CDE Update of Initial Statement of Reasons stated that the CDE will amend this section to reflect that the conclusions of law are to be reviewed de novo. The failure to do so appears to be a technical error.
Subsection (h)(1).  If the Department determines that an appeal has merit, there should be no reason to remand it back to the local educational agency. Of the two bases given for doing such in this provision, the first — a lack of substantial evidence — is redundant with Subsection (f) of this section and unnecessary here. The second — a procedural defect — should only be a basis for remand if the defect is one of the bases for appeal or if it prevents the Department from reaching an ultimate determination on the merits.  If the Department is able to determine the appeal has merit and corrective action is required, such action should not be delayed based on a non-prejudicial procedural defect.  As with Subsection (f) in this section, any remand for procedural defects should be limited to short, specified timeframes.”


	Subdivision (f) Response:

State or Federal law or regulations do not require a 10-day resolution period for non-Williams complaints. Descriptions of how complaints regarding emergency facility conditions are addressed are covered in subdivisions 4680 – 4687.

Subdivision (g) Response:

CDE accepts this request and recommends restating (g):

If the Department finds that the Decision is supported by substantial evidence, and that the legal conclusions are not contrary to law, the appeal shall be denied.

And (e):

“The Department shall review the conclusions of law which are the subject of the appeal and determine whether they are correct.” 

Subdivision (h)(1) Response:

California Education Code Section 260 states:

“The governing board of a school district shall have the primary responsibility for ensuring that school district programs and activities are free from discrimination based on ethnic group identification, age, sex, color, or physical or mental disability, and for monitoring compliance with any and all rules and regulations promulgated pursuant to Section 11138 of the Government Code.”



	4633(a)(d)(g)(h)

	Martha Zaragoza-Diaz, Advocate, California Association for Bilingual Education (CABE); Magaly Lavadenz, President, CABE; Shelley Spiegel Coleman, President, Californians Together, submitted in writing
	“Current regulation allows CDE to conduct an independent investigation of allegations in a complaint. The proposed (g) states that CDE can deny an appeal based solely on ‘substantial evidence’ (the file submitted to CDE by the school/district). The ability for CDE to conduct an independent investigation has been eliminated. It is recom-mended that CDE be allowed to conduct an independent investigation.

This section specifies the process the Department must adhere to if the Department agrees to the appeal of an LEA decision. Timelines are not provided in these subsections and timelines should be required in order for a timely implementation of the process.”


	The ability for CDE to conduct an independent investigation has not been eliminated. CDE has the opportunity to conduct an independent investigation when CDE believes it is warranted based upon the evidence.

CDE recommends no change.



	Cynthia Rice, Luis Angel Alejo, Cali-fornia Rural Legal Assistance, Inc; Martha Guzman, California Rural Legal Assistance Foundation
	“The regulations deliver the final blow to any meaningful oversight or investigation by eliminating the independent judgment of the Department investigator or reviewer and requiring that the district decision be upheld if it is supported by substantial evidence. In essence this means that if a district investigated a complaint against the principal of a school and the principal denies the allegations, and the district denies the complaint basing its findings and conclusions on the statement of the principal, the Department must deny the appeal. The Department may, but need not, interview the complainant, the principal or other staff when reviewing this decision. (4633(c)).” 
	Please see previous response 

The independent judgment of the CDE investigator will determine the type of investigation needed based upon the evidence.
It is not warranted or cost-effective for the state to conduct an on-site investigation for each and every appeal received.

CDE recommends no change.

	Cynthia Rice, Luis Angel Alejo, Cali-fornia Rural Legal Assistance, Inc; Martha Guzman, California Rural Legal Assistance Foundation
	“The Department can make findings solely on the file submitted on appeal without any independent investigation (proposed 4633(g)). All of our recent cases have included independent investigation through the UCP and all have derived new facts that have provided the Department with sufficient evidence to direct the necessary corrective actions. Such a standard may be appropriate in some circumstances where the first level administrative hearings are adversarial, evidence is obtained under oath and production of witnesses and documents may be compelled through subpoena. However, those guarantees are not provided to complainants who submit their complaints to the local school district. Application of the substantial evidence test under these circumstances is completely inconsistent with the protections afforded an individual attempting to enforce a fundamental right, such as the right to education. A substantial evidence review is also inconsistent with the State’s ultimate responsibility for ensuring that all children receive equal educational opportunity.”
	CFR 299.10(a)(3) states a state educational agency shall adopt written procedures for receiving and resolving any complaint that an agency is violating a federal statute or regulation by “conducting an independent on-site investigation of a complaint if the SEA determines that an on-site investigation is necessary.”

CDE recommends no change.

	4640
	
	

	John T. Affeldt, Public Advocates, Inc.
	“Because many complainants mistakenly file first with the State rather than with the LEA, language should be added to make clear that statute of limitations timelines, e.g., the six-month limitation on discrimination claims, as well as LEA investigation and resolution timelines, are tolled pending receipt of the complaint by the LEA.”


	Timelines are in effect regardless of the circumstances.

CDE recommends no change.

	4650(a)(1)
	
	

	John T. Affeldt, Public Advocates, Inc
	“The revised regulations eliminate the following language which describes a condition for direct State intervention in a complaint:  ‘to otherwise prevent the complainant from presenting evidence to support the allegations in the complaint.’ There does not appear to be any justification for this elimination. The circumstance described is a valid reason for permitting direct State intervention and should be retained.”


	This process as described in “Responsibilities of the Local Educational Agency” subdivision 4631(b), was redundant and therefore removed.

CDE recommends no change.

	4650(a)(5)

	Cynthia Rice, Luis Angel Alejo, Cali-fornia Rural Legal Assistance, Inc; Martha Guzman, California Rural Legal Assistance Foundation
	Commenter writes, “Prior to State intervention, the Department shall attempt to work with the local agency to allow it to complete the investigation if it has taken no action after 60 days (Proposed 4650(a)(5)). Hence, even after an (sic) local agency has proven to be disinterested in addressing the issue, the Department will continue to provide the agency assistance instead of responding directly to the complainant.”


	4650(a)(5) states ”The complainant alleges and the Department verifies that through no fault of the complainant, no action has been taken by the local educational agency to allow it to complete the investigation and issue a Decision.”

If the LEA has not acted, it is in the best interest of all to have them begin an investigation and hopefully resolve the issue. CDE recommends no change.

	4650(a)(6) and (7)

	Laura Faer, Attorney, Public Counsel Law Center
	“We are writing in support of the comments put forth by Protection and Advocacy, Inc. and to add one additional comment for consideration.  Specifically, as it relates to Section 4650(a)(6) and (7) subdivision (7) should be deleted and changed to (a). Accordingly, proposed subdivision (a)(7)(A) should become (a)(6)(B), etc.”
	Agreed, this was a typographical error.

CDE corrected the error.

	Dale Mentink and Stephen Rosenbaum, Attorneys, Protection and Advocacy, Inc.
	“It appears the Department intended to provide a list of complaints relating to special education which would require direct state department intervention in section 4650(a)(6), and these are listed as subsections (A) through (E).  However, the Department has identified the first such item on that list as a new subdivision (7) rather than (A). Subdivision (7) should be deleted and changed to (A). Proposed subdivision (a)(7)(A) would become (a)(6)(B); proposed subdivision (a)(6)(B) would become (a)(6)(C), and so on.”


	Agreed, this was a typographical error.

CDE corrected the error.

	4650 (a)(7)

	Cynthia Rice, Luis Angel Alejo, Cali-fornia Rural Legal Assistance, Inc; Martha Guzman, California Rural Legal Assistance Foundation
	“In addition, if the complainant is the parent of a special education child, they will have to present how their ‘immediate and irreparable harm as a result of a district-wide policy’ that is in conflict with state or federal law (proposed 4650(a)(7).”
	Agreed, was a typographical error requiring re-numbering.



	4650(b)

	Cynthia Rice, Luis Angel Alejo, Cali-fornia Rural Legal Assistance, Inc; Martha Guzman, California Rural Legal Assistance Foundation
	“Additional burdens also placed on the complaining parent when filing directly since a complainant must now present the Department with ‘clear and verifiable evidence’ that supports the basis for direct filing (proposed 4650(b)).”
	Please see previous responses.

	Laura Faer, Attorney, Public Counsel Law Center
	“In addition, Section 4650(b) appears to impose an untenable burden on petitioners who have filed complaints because the local education agency has refused to provide the appropriate information, and because they are unable to discern, without an investigation, why such required actions have not been performed. For low-income complainants who have few resources and little access to information or legal counsel, the requirement that evidence presented be ‘clear ‘ and ‘verifiable’ in the first instance is likely to cause many of such complainants with valid claims to forfeit their rights. In sum, in cases where a violation has occurred but complainant is unable to acquire the necessary evidence from the local education agency without the intervention of the state, this provision is likely to be prohibitive. The second sentence of Section 4650(b) beginning with ‘The complainant’ and ending with ‘as in subdivision (a)(5)’ should be deleted.”
	Please see previous responses.

	4650(a)(7)
	
	

	John T. Affeldt, Public Advocates, Inc
	“The revised regulations add in, as a basis for direct State intervention, the allegation that an individual would suffer immediate and irreparable harm and that filing a complaint with an LEA would be futile. This addition is warranted. However, it should not be limited to instances where ‘a district-wide policy’ is present. If immediate and irreparable harm are at stake due to a violation of applicable state or federal law, the Department should consider engaging in direct State intervention. Whether the harm is generated by a district-wide policy or an individual-specific policy is irrelevant and should not be one of the Department’s criteria for direct State intervention in this subsection.”


	If the violation of state or federal law occurs as the result of an action of an individual in the LEA and not a district-wide policy, it is likely that the LEA will correct the situation once they are made aware of the problem via the complaint. If the violation is a district-wide policy, the chances that the LEA will correct the problem are slim, and therefore direct state intervention is appropriate. 

This issue may still be covered by subdivision (b).

CDE’s experience is that a district-wide policy could be the basis for justifying direct state intervention. 

CDE recommends no change.

	4660(a)
	
	

	Cynthia Rice, Luis Angel Alejo, Cali-fornia Rural Legal Assistance, Inc; Martha Guzman, California Rural Legal Assistance Foundation
	Commenter writes, “The extreme limits on the direct complaint processes are matched by amendments that limit the Department’s review of appeals of the School District’s decision. Currently the Department has an obligation to independently investigate the complaint once it is appealed.

These mandates provide important protections to unsophisticated parents who are normally not represented by an attorney during this complaint process. A parent is not likely to know what reports are generated by a school that may support their claims. They have no means of insisting that school staff speak to them about allegations contained in their complaint. While the informal complaint process through the School District may present the opportunity to resolve a mistake or correct the behavior of an aberrant staff member, evidence supporting allegations of malfeasance is not likely to be uncovered through voluntary compliance and self investigation by the very district against whom the complaint is made.

The independent review by the Department is eliminated by the proposed amendments including the ability to file with the Department in cases where direct intervention is requested (4630(b)(2).”


	CDE will continue to carefully review every appeal that is received. 

CDE recommends no change.

	4660(a)(1)
	
	

	John T. Affeldt, Public Advocates, Inc
	“The discretion given the Depart-ment to determine whether an on-site investigation ‘is necessary’ under this section is too broad and standard-less. On-site investigations by the Department should be the norm when the Department has determined that direct State intervention is warranted.  In such cases, the Department should not rely exclusively on what a parent complainant can produce by way of documentation or on what an LEA may be willing to provide. At most, the section should be amended to provide that an on-site investigation need not take place only in cases where the Department affirmatively determines that an investigation would be futile to resolve the complaint.”


	Please see previous response.

CFR 299.10(a)(3) states that a state educational agency (SEA) shall adopt written procedures for receiving and resolving any complaint that an agency is violating a federal statute or regulation by “conducting an independent on-site investigation of a complaint if the SEA determines that an on-site investigation is necessary.”

To perform an onsite investigation each and every time a complaint is received would be an inefficient use of public funds.

CDE recommends no change.

	4660(a)(3) (and 4662)

	Cynthia Rice, Luis Angel Alejo, Cali-fornia Rural Legal Assistance, Inc; Martha Guzman, California Rural Legal Assistance Foundation
	“Even if a direct complaint is accepted, the proposed regulations do not even require that the Department do an on-site investigation unless it is deemed necessary. All references to ‘on-site’ have also been eliminated in Section 4662. In addition, the requirement that the complainant, agency administrators, staff, related committees/groups, and any other involved persons be interviewed to determine the facts in the case has been eliminated. The current language in 4663(a) is stricken in the proposed regulation and replaced by a requirement that the complainant be provided only an opportunity to present evidence (proposed section 4663(b)). There is no indication that there has been abuse of the direct complaint process which would justify limiting access in this manner.”
	It is not cost-effective or necessary to always conduct an on-site investigation to determine resolution of an appeal. CDE will determine the appropriate type of investigation.

CDE recommends no change. 

	4660 and 4663

	Martha Zaragoza-Diaz, Advocate, California Association for Bilingual Education (CABE); Magaly Lavadenz, President, CABE; Shelley Spiegel Coleman, President, Californians Together, submitted in writing
	“These sections outline the process the Department must adhere to with regards to state investigation procedures. The Department may conduct an on-site investigation if necessary into the allegations of a complaint. At this point in the process unresolved complaints are of the most egregious kinds (a complainant suffering from immediate and irreparable harm, failure of an LEA or public agency to comply with due process procedures required by the federal government, a child or group of children may be in immediate physical danger, etc). An on-site investigation should be required in both of these sections.”
	Please see previous responses.

CDE recommends no change.

	4660 (see also 4662, 4663 4650(b))
	
	

	Dr. M. Norma Martinez-Palmer, Director for Bilingual Education in San Jose Unified School District; Marcia Vargas, Director, 2-Way CABE, an affiliate of the California Association for Bilingual Education; Jose Sanchez, Policy Chairperson, The Student Empowerment Project (StEP); Soung Bae, Teacher; Miriam Warren, Bilingual Second Grade Teacher and President of CABE-PODER, the Hayward Chapter; Emma L. Lerew, Director of ELL Programs and Services, Hayward Unified School District and Administrator, CABE- Poder Hayward Chapter; Catherine Gray, Resource Specialist, Title III, Fresno Unified School District; Lorena Morales-Ellis, Bilingual Educator and Parent; Michelle Siprut de Ibarra, Teacher
	Commenter is opposed to adoption of the proposed regulations as “they dramatically reduce the rights of parents, students, teachers and other staff by eliminating the mandate for the CDE to conduct an independent on-site review.”
	Please see previous response. CDE recommends no change.

	4661
	
	

	Dale Mentink and Stephen Rosenbaum, Attorneys, Protection and Advocacy, Inc.
	“We repeat our request that the Department restore Section 4661 which preserves the option of mediation of complaints. Mediations could involve less state resources than on-site investigations, interviews, document reviews, and preparation of decisions and corrective actions and add the advantage of party buy-in to the resolution of the dispute. A mutually arrived at resolution will also reduce the number of requests for reconsideration of decisions and also reduce the number of necessary enforcement actions by the Department of decisions unilaterally imposed.”


	Please see previous response. The use of mediation continues to be allowed under these proposed regulations. CDE recommends no change.

	4662(b)
	
	

	Dr. M. Norma Martinez-Palmer, Director for Bilingual Education in San Jose Unified School District; Marcia Vargas, Director, 2-Way CABE, an affiliate of the California Association for Bilingual Education; Jose Sanchez, Policy Chairperson, The Student Empowerment Project (StEP); Soung Bae, Teacher; Miriam Warren, Bilingual Second Grade Teacher and President of CABE-PODER, the Hayward Chapter; Emma L. Lerew, Director of ELL Programs and Services, Hayward Unified School District and Administrator, CABE- Poder Hayward Chapter; Catherine Gray, Resource Specialist, Title III, Fresno Unified School District; Lorena Morales-Ellis, Bilingual Educator and Parent; Michelle Siprut de Ibarra, Teacher.


	Commenter is opposed to adoption of the proposed regulations as “they dramatically reduce the rights of parents, students, teachers and other staff by allowing the CDE to extend its time to complete its investigation or report where no exceptional circumstances exist.”
	Please see previous response. CDE recommends no change.

	4663
	
	

	Cynthia Rice, Luis Angel Alejo, Cali-fornia Rural Legal Assistance, Inc; Martha Guzman, California Rural Legal Assistance Foundation
	“If the Department determines that a violation has occurred, it must notify the district that it must take corrective actions. However, the delay of another 60 days to mail the report from the conclusion of the investigation is simply an unnecessary delay that will further defer needed corrective action. In all cases that CRLA has assisted parents in filing through the UCP, none have exhausted the existing 60-day limit for both completion and notification. The 60 days are already a burden on the student’s educational benefit. Therefore, there is no reason to further delay the much needed corrective actions.”
	This time period is determined to be reasonable per Federal regulation. CDE recommends no change.

	4663 
	
	

	John T. Affeldt, Public Advocates, Inc
	“Subsection (a). The proposed amendments make it less clear that the investigator should affirmatively interview individuals from the local educational agency, the complainant(s), and any other involved person. (It is not clear what the phrase ‘The investigator(s) shall request other evidence’ covers.) The full and fair implementation of these complaint procedures is not served by the obfuscation and the original language in this subsection should be restored.

Subsection (d). This provision is too narrow in that it limits the imposition of a sanction for an LEA’s non-cooperation to cases where such a finding and remedy is ‘based on evidence collected’. A range of possible sanctions should be available when LEAs limit discovery unduly, up to and including a public censure, an order for disclosure of documents, an adverse finding on specific issues, a finding of liability on the merits and/or a withholding of funds. Without providing for such a range of potential sanctions, LEAs that control all the critical information in a case may find it in their interest not to cooperate with damaging aspects of an investigation in order to delay the investigation or prevent any type of finding on the merits. The prior (now stricken) language of Section 4663(b) allowing for ‘official applicable sanctions’ against a non-cooperating LEA is a sensible approach. Such language should be inserted here. Though the responses to comments in the Update to Initial Statement of Reasons state that ‘CDE will do what is necessary to obtain an LEA’s cooperation and obtain relevant evidence’ (e.g., p. 49), the regulations as written fail to convey that notion.”


	Please see previous responses. 

Please also see 4664(a)(6), (a)(7), and (a)(8).

Subsection (a) Response:

CDE makes the determination of how the investigation will be conducted, who needs to be included or interviewed and obtains the evidence necessary to determine and resolve any findings.

Subsection (d) Response:

As described in Subdivision 4670 of these regulations, “Enforcement” of corrective action required for a violation of these regulations may range from withholding funds to court proceedings and a reporting to the Attorney General.

CDE recommends no change.

.

	4664(b) and (c)

	Dale Mentink and Stephen Rosenbaum, Attorneys, Protection and Advocacy, Inc.
	“PAI has reviewed the CDE’s response to PAI’s earlier comment on these subsections on the website. It is true that nothing in these regulations prevents special education compliance complaints from being addressed within 60 days. Nothing in these regulations prevents special education compliance complaints from being addressed in one day either. The problem is that the proposed amendments to the regulations now authorize the CDE to address special education compliance complaints in 120 days from the date of filing to receipt of the CDE’s decision. The Department cannot delete section 4664(c) and add section 4664(b) and thereby, in combination with section 4662(b), extend the timeline for resolution of a direct state intervention special education complaints from 60 days to 120 days.  The Education Code identifies the UCP complaint procedure as California’s implementation of the federal law which requires a 60-day complaint resolution procedure from filing to receipt of the Department’s decision. See California Education Code section 56500.2 and Title 34 Code of Federal Regulations section 300.661(a)(1)&(4). By refusing to adopt Protection & Advocacy’s initial comment on this unlawful change, the Department exposes itself to legal actions and findings of noncompliance by the U.S. Department of Education and risks continued receipt of federal financial assistance. Please delete section 4664(b) and restore section 4664(c) as they related to special education complaints.”


	The federal regulations governing Special Education programs require response within 60 days.

Federal regulations supercede state regulations.

CDE recommends no change.

	Laura Faer, Attorney, Public Counsel Law Center
	“California Education Code identifies the UCP complaint procedures as California’s implementation of federal law, which requires a 60-day complaint resolution procedure. See California Education Code Section 56500.2 and CFR Sections 400.661(a)(1) and 4. It is impermissible for the Department to extend the 60-day timeline to 120 days. Section 4664(b) must be deleted and section 4664(c) should be undeleted. The Department’s response to the concerns raised previously by Protection and Advocacy is insufficient.”


	Please see previous response.

Commenter cites California and Federal Education Codes related to Special Education. The California UCP process covers more than just Special Education Programs. The Education Code remains in effect for Special Education programs, and those responses must be made within the 60-day timeline.

CDE recommends no change.

	4670
	
	

	Dale Mentink and Stephen Rosenbaum, Attorneys, Protection and Advocacy, Inc.
	“Again, it was not ‘Interagency agreement’ violations that PAI was concerned about in its first set of comments. Interagency agreements are not mentioned in PAI’s initial comments. PAI is concerned that by the Department limiting its UCP enforcement jurisdiction to local “educational” agencies, CDE was strongly discouraging parents and students from filing complaints against non-educational agencies for failures of those agencies to comply with the ‘interagency regulations’ at Title 2 California Code of Regulations §§ 60000 through 60610. The Department cannot limit its enforcement obligations to ‘educational’ agencies. The Department clearly has jurisdiction to directly intervene to investigate and make findings of noncompliance against agencies other than local educational agencies. See section 4650(a)(7)(A). It makes no sense to investigate these agencies but then to preclude enforcement of corrective actions against them. The word ‘educational’ must be removed before ‘agency’ throughout this section, or a subsection must be added which preserves the Department’s authority to enforce compliance orders against, at least, those local agencies specified in Government Code section 7570, et seq.”


	Please see previous response. There are remedies under the Individuals with Disabilities Education Act (IDEA). CDE does not have enforcement authority over other agencies.

	Laura Faer, Attorney, Public Counsel Law Center
	“We agree that the Department’s enforcement cannot be limited to ‘educational’ agencies and that the word ‘educational’ must be removed before agency throughout this section or a subsection added which preserves the Department’s authority to enforce complaint orders versus at least those agencies specified in Government Code Section 7570 et seq. California Education Code provisions requiring interagency coordination in the provision of a Free Appropriate Public Education to students with disabilities mandate that such language be stricken.”
	CDE has no enforcement authority over other agencies.

If a service is not provided as specified in a student’s individual education program (IEP), CDE may require the local educational agency to provide that service. 

CDE recommends no change.

	4670(a)
	
	

	John T. Affeldt, Public Advocates, Inc
	“The proposed amendment seeks to change the notice the Department sends to districts upon finding a violation to include only notice ‘that it must take corrective action’ instead of the prior requirement that the Department clearly notify district representatives ‘of the action he or she will take to effect compliance.’ The revisions to this section based on the comments nonetheless fails to restore the requirement that the Department affirmatively notify LEAs ‘of the action he or she will take to effect compliance.’ There is no good reason for making less clear: (a) what action is needed for a district to come into compliance with the law and, therefore, for making less clear (b) when the Department can take further action to effect compliance from an LEA (i.e., because a district has failed to take sufficient action). Often, what precise corrective action is required from a district will be clear. Yet, at other times, the precise action needed to come into compliance may need to be spelled out with precision. It is in the Department’s interest to have the clarity of required action spelled out for both the district and for the Department so that both parties know when further action from the Department to compel compliance is warranted. The prior language for this subsection should be retained.”


	The CDE issues an Investigation Report (see subdivision 4664) that specifies any actions required of an LEA and the timeline for completing those corrective actions.

Subdivision 4670 regarding enforcement describes a notice that may be sent following non-compliance with the corrective action.

CDE recommends no change.

	4681
	
	

	The Williams v. California Plaintiff Class, John T. Affeldt, Jenny Pearlman, Liz Guillen, Public Advocates, Inc.; Mark D. Rosenbaum, Catherine E. Lhamon, Peter J. Eliasberg, Brooks Allen, ACLU Foundation of Southern California; Jack W. Londen, Ellen Eagen, Morrison & Foerster LLP; Michael Feuer, Morrison & Foerster LLP; Alan Schlosser, ACLU Foundation of Northern California; Thomas Saenz, Hector O. Villagra, MALDEF.
	“Subsection (a)(1). We made this comment previously, but it was not addressed in the summary of comments set forth in the Update of Initial Statement of Reasons, and therefore CDE has provided no response. It remains a critical point. 

The language of this provision should clarify that the ‘in class’ sufficiency standard for instructional materials and textbooks is that each student is to have his or her own independent materials. This is the standard which is set forth in SB 550, amending California Education Code § 60119(c)(1), and in these proposed regulations at § 4684(a)(1). Accordingly, the following language should be inserted as follows: 

(1) A pupil, including an English learner, does not have his or her own standards-aligned textbooks…

Deletion of former proposed Subsection (a)(2).

Based on Karen Steentofte’s conversation with John Affeldt on March 8, 2005, we understand that the shared position of the Department of Education and the State Board of Education is that the revised Uniform Complaint Procedures, specifically, Section 4681(a), allow complaints related to instructional materials to allege deficiencies in any subject area, including, but not limited to, the core subject areas, foreign language and health, and including laboratory science materials for grades 9-12. Likewise, we understand that laboratory science equipment will qualify as ‘instructional materials’ under the definition in Subsection 4600(o), consistent with the Williams settlement and other provisions of law. See, e.g., California Education Code §§ 60119(a)(1)(C) and 33126(b)(6)(B)(iii). This reading is subsequent to and supercedes the statements of the CDE in its Update of Initial Statement of Reasons in which the CDE stated that laboratory science equipment was not covered by the Williams portions of the UCP.”


	This language is taken directly from the statute.
Deletion of former proposed Subsection (a)(2) Response:

In order to address the inclusive nature of the materials requirement and ensure that laboratory equipment and other such items are considered “instructional materials”, CDE chose to remove the specific listings of types of textbooks formerly in (a)(2) and simply state the students shall have “standards-aligned textbooks or instructional materials or state adopted or district adopted textbooks or other required instructional materials to use in class” in 4681(a)(1). This statement includes items such as laboratory equipment.

CDE recommends no change.

	4681(b) and 4683(a)
	
	

	Elaine Hodges, Ed.S, Senior Director,  Leadership and Accountability Chair, San Diego County Office of Education, Williams Settlement Advisory Committee
	“We recommend that the State Board of Education remove proposed language that requires complaints regarding instructional materials and facilities to include specific information. Specifically, we recommend that the following sections be deleted – 4681(b) and 4683(a). The language in 4683(a) could be replaced with the following:

‘A complaint regarding the condition of school facilities may allege that there are emergency or urgent facilities conditions at a school site that pose a threat to the health and safety of pupils or staff.’

The proposed content requirements for complaints would render invalid any complaint that does not include all the required information. The draft regulations would also end up requiring school districts to create lengthy complaint forms that may be difficult for some parents and guardians to complete. In addition, the information requested could be obtained through follow-up by the principal if it is not all included as part of the original complaint.”
	It is necessary to have information about where the deficiency exists in order to investigate and remedy a shortage of instructional materials. 

It is also necessary to know the location of an urgent facility issue in order to address the problem.

Therefore, CDE recommends no change.

	4682
	
	

	The Williams v. California Plaintiff Class, John T. Affeldt, Jenny Pearlman, Liz Guillen, Public Advocates, Inc.; Mark D. Rosenbaum, Catherine E. Lhamon, Peter J. Eliasberg, Brooks Allen, ACLU Foundation of Southern California; Jack W. Londen, Ellen Eagen, Morrison & Foerster LLP; Michael Feuer, Morrison & Foerster LLP; Alan Schlosser, ACLU Foundation of Northern California; Thomas Saenz, Hector O. Villagra, MALDEF.
	“Subsection (b). We made this comment previously, but it was not addressed in the summary of comments set forth in the Update of Initial Statement of Reasons and therefore CDE has provided no response. It remains a critical point.  

To be consistent with the proposed regulations regarding instructional materials and facility complaints (specifically proposed §§ 4681(c) and 4683(b)), a new subsection should be added here to clarify that a complainant may add as much text to explain the teacher vacancy or misassignment as he or she wishes and that one complaint may contain more than one allegation of teacher vacancies or misassignments.” 


	CDE concurs with commenter and proposes making the change this change by adding subdivision (b) and (c).

	4684(a)(3)
	
	

	The Williams v. California Plaintiff Class, John T. Affeldt, Jenny Pearlman, Liz Guillen, Public Advocates, Inc.; Mark D. Rosenbaum, Catherine E. Lhamon, Peter J. Eliasberg, Brooks Allen, ACLU Foundation of Southern California; Jack W. Londen, Ellen Eagen, Morrison & Foerster LLP; Michael Feuer, Morrison & Foerster LLP; Alan Schlosser, ACLU Foundation of Northern California; Thomas Saenz, Hector O. Villagra, MALDEF.
	“The Department initially proposed and now deletes a requirement that the notice posted in each classroom also state that 

‘There should be a certificated teacher assigned to teach each course or grade level or combination of grade levels for which the teacher has the credential and the appropriate subject matter competency to teach the class.’

This provision should be added back in. SB 550 clearly authorizes the State Board and the Department to require this additional information be included in the SB 550 classroom notice. Teacher vacancies and misassignments are clearly central to the new regulatory, reporting, and complaint scheme under SB 550. It is only appropriate that all parties also be put on notice with the new classroom notice required by SB 550 that teacher vacancies and misassignments are part of the new UCP scheme. The State Board and the CDE are well within their discretionary bounds to add this information to the required notice.  Doing so will only serve the legislation and the affected public.”


	At this point in time, adding this recommendation would constitute a state mandated local cost. CDE recommends no change.

	General Comment

	Martha Zaragoza-Diaz, Advocate, California Association for Bilingual Education (CABE); Magaly Lavadenz, President, CABE; Shelley Spiegel Coleman, President, Californians Together, submitted in writing
	“While considerable improvements have been made to the proposed regulations, we still have an ‘oppose’ position.”
	No response required.

	Martha Zaragoza-Diaz, Advocate, California Association for Bilingual Education (CABE); Magaly Lavadenz, President, CABE; Shelley Spiegel Coleman, President, Californians Together, submitted in writing
	“The proposed regulations established a process that is based primarily upon ‘paper investigations’, substantially decreases the ability of the California Department of Education (CDE) to directly intervene on a complaint, eliminates the mandate for on-site investigations, and imposes a much higher standard of proof on parents (complainants) who file complaints.

The current regulations allow complaints concerning discrimination to bypass the district and go directly to the CDE. The proposed regulations still eliminate the right to request direct intervention by CDE for complaints of discrimination.”
	No response required.


	Dale Mentink and Stephen Rosenbaum, Attorneys, Protection and Advocacy, Inc.
	“PAI has reviewed and also wishes to join in supporting the comments of California Rural Legal Assistance, Inc. and the California Rural Legal Assistance Foundation which were submitted also on this date, April 4, 2005.”
	No response required

	Martha Zaragoza-Diaz, Advocate, California Association for Bilingual Education (CABE); Magaly Lavadenz, President, CABE; Shelley Spiegel Coleman, President, Californians Together, submitted in writing
	“CDE will no longer have the obligation to conduct a meaningful independent investigation. CDE will make findings solely on the ‘substantial evidence’ provided. The proposed complaints procedures will rarely allow complaints to go directly to the state for intervention. On-site investigations to verify or clarify evidence/information presented by parents (complainants) and school districts are not required not even at the direct state intervention level. Often times an on-site visit will provide a more accurate picture regarding a complaint than what is presented on paper.”
	No response required.

	Cynthia Rice, Luis Angel Alejo, Cali-fornia Rural Legal Assistance, Inc; Martha Guzman, California Rural Legal Assistance Foundation
	Commenter states, “Our organizations continue to oppose these regulations insofar as they address changes to the Uniform Complaint Process not necessary to implement Education Code 35186 and the Williams Settlement. Adoption of the proposed regulations would violate California Administrative Procedure Act, as they are both inconsistent with the express authority and responsibility of the State of California to regulate and ensure equal educational opportunity to all children; and they are not reasonable necessary to effectuate any statutory or legislative mandate imposed upon the State Department of Education, See Government Code 11342.2.”
	Government Code 11342.2 states, “Whenever by the express or implied terms of any statute a state agency has authority to adopt regulations to implement, interpret, make specific or otherwise carry out the provisions of the statute, no regulation adopted is valid or effective unless

consistent and not in conflict with the statute and reasonably necessary to effectuate the purpose of the statute.”

This code characterizes the purpose of CDE’s proposed regulations. The Uniform Complaint Procedures, developed in 1991, are currently not consistent with the federal regulations guiding this process, which were developed in 1997. CDE proposes these amended regulations to meet the requirements of all laws currently governing complaint processes.



	Martha Zaragoza-Diaz, Advocate, California Association for Bilingual Education (CABE); Magaly Lavadenz, President, CABE; Shelley Spiegel Coleman, President, Californians Together, submitted in writing
	“The proposed complaints procedures continue to place additional burdens on parents to articulate both the facts and the legal basis for the complaint. Even though the regulations call for the development of a pamphlet (which will be placed on CDE’s website) for parents regarding the complaint procedures, this is not sufficient for parents to fully comprehend the proposed complaints procedures process. Parents, especially those who are Limited English proficient, will find it difficult to articulate the legal basis of their complaints and will find it difficult to navigate through the process. Additionally, computers are not found in all homes.”
	The LEAs are responsible for annually notifying parents and guardians, employees, students and advisory committees of the Uniform Complaint Procedures (UCP). If 15% of the students’ families speak a language other than English, information will be provided in that language as well per Education Code 48985.

	Cynthia Rice, Luis Angel Alejo, Cali-fornia Rural Legal Assistance, Inc; Martha Guzman, California Rural Legal Assistance Foundation
	“The proposed regulations would unlawfully and unnecessarily limit the rights of parents to seek intervention by the state when a local school district fails to comply with state or federal laws. Eliminating these administrative remedies will force more litigation in some cases and eliminate an avenue for redress in others.”
	CDE recommends no change.

	Martha Zaragoza-Diaz, Advocate, California Association for Bilingual Education (CABE); Magaly Lavadenz, President, CABE; Shelley Spiegel Coleman, President, Californians Together, Dr. M. Norma Martinez-Palmer, Director for Bilingual Education in San Jose Unified School District; Marcia Vargas, Director, 2-Way CABE, an affiliate of the California Association for Bilingual Education; Jose Sanchez, Policy Chairperson, The Student Empowerment Project (StEP); Soung Bae, teacher; Miriam Warren, bilingual second grade teacher and president of CABE-PODER, the Hayward Chapter; Emma L. Lerew, Director of ELL Programs and Services, Hayward Unified School District and Administrator, CABE- Poder Hayward Chapter; Catherine Gray, Resource Specialist, Title III, Fresno Unified School District; Lorena Morales-Ellis, Bilingual Educator and Parent; Michelle Siprut de Ibarra, teacher
	“Due to the fact that this process is often the only process available to low income and/or limited English proficient parents when their rights of their children are violated, translations of these proposed amendments in the dominant languages spoken by the parents of public school children should be made available to them for comment prior to action by the State Board.”
	Please see previous response.



	Cynthia Rice, Luis Angel Alejo, Cali-fornia Rural Legal Assistance, Inc; Martha Guzman, California Rural Legal Assistance Foundation
	“The proposed regulations continue to create a complaint investigation process that allows the Department to rubber stamp the findings and decision of a local school district without conducting any independent investigation. On the heels of settling litigation alleging that the State failed to adequately monitor educational equity, the Department now proposed to change its oversight mechanism to decrease direct intervention, eliminate the mandate for on-site investigations and even abandon the requirement that complainants and school district staff be personally interviewed. The complaints process should be designed to be accessible and responsive to all parents of children enrolled in California public schools. Instead, the new regulations continue to impose higher standards of proof and less independent analysis and oversight.”
	No response required.

	Martha Zaragoza-Diaz, Advocate, California Association for Bilingual Education (CABE); Magaly Lavadenz, President, CABE; Shelley Spiegel Coleman, President, Californians Together, submitted in writing
	“The proposed regulations do not contain a mechanism that provides some form of accountability by schools/districts as to the adherence of these procedures and the disposition of filed complaints. A reporting mechanism should be included requiring schools/districts to report to the State, at a minimum annually, as to the number of complaints filed, type of complaints and the disposition of the complaints.”
	Education Code 35186 requires each County Superintendent to annually present a report to the Governing Board of each school district. The reporting components are specified under this Education Code. 

	Cynthia Rice, Luis Angel Alejo, Cali-fornia Rural Legal Assistance, Inc; Martha Guzman, California Rural Legal Assistance Foundation
	“These proposed regulations continue to be unnecessary and will undermine rather than promote the State’s ultimate responsibility for ensuring that California children are receiving equal educational opportunity. Accordingly, they are inconsistent with constitutional and statutory mandates that require that the state ensure that school districts are providing equal educational opportunity and complying with state and federal mandates. The proposed regulations also place significant additional burdens on the complaining parents that will only complicate the process for them. CRLA and CRLAF urge the Board to reject these proposed regulations and direct staff to draft new regulations implementing the procedural changes necessary under the Williams settlement and Code 35186.”
	No response required.

	COMMENTS RECEIVED Second 15-Day Comment Period from May 24 – June 7, 2005

	4600(h)
	
	

	Dale Mentink, Senior Attorney, Protection and Advocacy, Inc.
	Commenter states, “PAI has reviewed the Department’s response to PAI’s initial set of comments … The Department misunderstands … Breach of interagency regulations by non-educational agencies was the concern and is the subject of 2CCR section 60560. Interagency disputes are resolved under Government Code Section 7585 and involve the Office of Administrative Hearings ultimately   …but the amendments to this section and section 4670 have the effect of preventing or at least discouraging students and parents from filing complaints against county mental health agencies or CCS under the UCP with the CDE for mental health’s or CCS’s breach of Title 2 regulations as they relate to individual children. We repeat our recommendation to remove ‘educational’ from section 4600(h).”


	No response is required because the comments do not pertain to the proposed modifications made to the text during the second 15-day comment period.

	4630
	
	

	Luis Angel Alejo, Staff Attorney, California Rural Legal Assistance, Watsonville (CRLA); Alma Hernandez, Chairperson, California Association of Bilingual Education (CAPBE); Dorothy Herrera Settlage, Senior Attorney, Legal Aid Foundation of Los Angeles
	Commenter states, “Section 4630 continues to eliminate the option of filing a direct complaint with the state even if complainant claims discrimination, and can show immediate loss of benefit (see 4630(b)(2)).”
	No response is required because the comments do not pertain to the proposed modifications made to the text during the second 15-day comment period.

	4630(a)
	
	

	The Williams v. California Plaintiff’s Counsel, Brooks Allen, Mark D. Rosenbaum, Catherine E. Lhamon, Peter J. Eliasberg, ACLU Foundation of Southern California; John T. Affeldt, Jenny Pearlman, Liz Guillen, Public Advocates, Inc.; Jack W. Londen, Ellen Eagen, Morrison & Foerster LLP; Michael Feuer, Morrison & Foerster LLP; Alan Schlosser, ACLU Foundation of Northern California; Thomas Saenz, Hector O. Villagra, MALDEF
	Commenter states, “The proposed provision needs to be amended to comply with and properly enforce the Williams Settlement. The introductory clause in subsection 4630(a) is still unduly confusing and seemingly excludes ‘hybrid’ Williams complaints that also involve an allegation of discrimination and/or an allegation of a deficiency under a categorical program (e.g., involving English Learners). To clarify that section 4630’s procedures and timelines do not generally apply to complaints filed under Sections 4680 – 4687, and yet acknowledge that both sets of procedures may apply to a complaint that alleges discrimination or a categorical program violation and involves Williams issues, subsection 4630(a) should be revised to read as follows:

Any individual, public agency, or organization may file a written complaint with the district superintendent or his or her designee, alleging a matter which, if true, would constitute a violation by that local educational agency of federal or state law or regulation governing a program listed in Section 4610(b) of this Chapter.  Complaints regarding instructional materials, teacher vacancies and misassignments, and school facilities, must be filed and processed in accord-ance with sections 4680 – 4687 if they do not involve allegations of discrimination or allegations of violations under a program listed in section 4610(b). If a complaint alleges allegations that concern instructional materials, teacher vacancies and misassignments, and school facilities under Sections 4680—4687 and also alleges discrimination or a violation of a program under 4610(b), both sets of procedures governing both types of complaints must be followed.”


	No response is required because the comments do not pertain to the proposed modifications made to the text during the second 15-day comment period.

	4631(a)
	
	

	The Williams v. California Plaintiff’s Counsel, Brooks Allen, Mark D. Rosenbaum, Catherine E. Lhamon, Peter J. Eliasberg, ACLU Foundation of Southern California; John T. Affeldt, Jenny Pearlman, Liz Guillen, Public Advocates, Inc.; Jack W. Londen, Ellen Eagen, Morrison & Foerster LLP; Michael Feuer, Morrison & Foerster LLP; Alan Schlosser, ACLU Foundation of Northern California; Thomas Saenz, Hector O. Villagra, MALDEF
	Commenter states, “A similar edit (as suggested above for subsection 4630(a)) should be incorporated into section 4631(a).”
	No response is required because the comments do not pertain to the proposed modifications made to the text during the second 15-day comment period.

	4631(d)

	Luis Angel Alejo, Staff Attorney, California Rural Legal Assistance, Watsonville (CRLA)
	“Other proposed modifications diminish the likelihood that a full and independent investigation will occur. The proposed regulations eliminate any sanctions for a district’s failure to cooperate other than a finding of non-compliance, which must, nonetheless, be independently supported by substantial evidence based on facts submitted by complainant. Although school districts retain the right to seek extensions, the proposed regulation eliminates any extension of time to file an appeal for good cause (4632(a)).”
	No response is required because the comments do not pertain to the proposed modifications made to the text during the second 15-day comment period.

	Dorothy Herrera Settlage, Senior Attorney, Legal Aid Foundation of Los Angeles
	Commenter states, “CDE is removed from participation or involvement in mediation, which previously provided for use of mediation as an alternative for resolving problems, without delaying the appeal process.”
	No response is required because the comments do not pertain to the proposed modifications made to the text during the second 15-day comment period.

	4632

	Dorothy Herrera Settlage, Senior Attorney, Legal Aid Foundation of Los Angeles
	Commenter states she finds the proposed revisions objectionable as there is an “increased burden that particularly weighs on lay/parent complaints to ‘justify’ the complaint, e.g., complainants without resources would have to provide additional evidence.” And there are “adjusted timelines and shifting of responsibility to investigate from CDE to the districts that will cause further delay in ameliorating problems.”
	No response is required because the comments do not pertain to the proposed modifications made to the text during the second 15-day comment period.

	Alma Hernandez, Chairperson, CAPBE
	Commenter states these regulations “impose new and unreasonable burdens on complainants, who will essentially be required to conduct their own investigation, provide evidence and demonstrate how a school district is factually or legally incorrect. This is particularly unjust for low-income parents who will not have the resources necessary to hire the attorney, or other expert or professional to do the level of fact finding that will be required. (See also 4663(b) and 4663).”
	

	4633

	Luis Angel Alejo, Staff Attorney, California Rural Legal Assistance, Watsonville (CRLA)
	Commenter states, “The Department may, but need not interview the complainant, the principal or other staff when reviewing this decision (4633(c)). In fact, as written, the proposed regulation does not allow any investigation beyond the evidence submitted by the school district unless there is a finding that the appeal has merit based upon the record submitted by that district (4633(h)). The Department can make findings based solely on the file submitted on appeal without any independent investigation (proposed 4633(g)). All of our recent cases have included independent investigation through the UCP and all have derived new facts that have provided the Department with sufficient evidence to direct the necessary corrective actions.”
	No response is required because the comments do not pertain to the proposed modifications made to the text during the second 15-day comment period.

	4650

	Luis Angel Alejo, Staff Attorney, California Rural Legal Assistance, Watsonville (CRLA)
	Commenter states, “Direct intervention may only be invoked under limited circumstances including when the complainant requests anonymity based upon a fear of irreparable harm due to retaliation. The new regulation still does not define ‘irreparable harm’ but it will likely be construed to be more than the loss of an educational benefit since that language has been deleted.”
	No response is required because the comments do not pertain to the proposed modifications made to the text during the second 15-day comment period.

	4650 (a)(ii)

	Luis Angel Alejo, Staff Attorney, California Rural Legal Assistance Watsonville (CRLA); Alma Hernandez, Chairperson, CAPBE
	Commenter states, “The ability for a complainant to seek direct intervention in cases where discrimination is alleged and the facts alleged indicate that the complainant will suffer an immediate loss of some benefit if the department does not intervene is eliminated.”
	No response is required because the comments do not pertain to the proposed modifications made to the text during the second 15-day comment period.

	4650 (a)(5)

	Luis Angel Alejo, Staff Attorney, California Rural Legal Assistance, Watsonville (CRLA)
	Commenter states, “Furthermore, prior to direct State intervention, the Department shall attempt to work with the local agency to allow it to complete the investigation if it has taken no action after 60 days. Hence, even after a local agency has proven to be disinterested in addressing the issue, the Department will continue to provide the agency assistance instead of responding directly to the complainant.”
	No response is required because the comments do not pertain to the proposed modifications made to the text during the second 15-day comment period.

	4650(a)(7)

	Luis Angel Alejo, Staff Attorney, California Rural Legal Assistance, Watsonville (CRLA)
	Commenter states, “In addition, if the complainant is the parent of a special education child, they will also have to present how their ‘immediate and irreparable harm’ as a result of a ‘district-wide policy’ that is in conflict with state or federal. Parents often lack the knowledge of knowing what the evidence and policies are that have been violated. All they should be required to know is that their child has been wronged, as is current regulation.”
	No response is required because the comments do not pertain to the proposed modifications made to the text during the second 15-day comment period.

	4650(b)

	Luis Angel Alejo, Staff Attorney, California Rural Legal Assistance, Watsonville (CRLA)
	Commenter states, “Additional burdens also placed on the complainant parent when filing directly since a complainant must now present the Department with ‘clear and verifiable evidence’ that supports the basis for direct filing.”

	No response is required because the comments do not pertain to the proposed modifications made to the text during the second 15-day comment period.

	Laura Faer, Attorney, Public Counsel
	Commenter states regulations “appear to impose an untenable burden on petitioners who have filed complaints because the local education agency has refused to provide the appropriate information and because they are unable to discern, without an investigation, why such required actions have not been performed. For low-income complainants who have few resources and little access to information or legal counsel, the requirement that evidence presented be ‘clear’ and ‘verifiable’ in the first instance is likely to cause many of such complainants with valid claims to forfeit their rights. In sum, in cases where a violation has occurred but complainant is unable to acquire the necessary evidence from the local education agency without the intervention of the state, this provision is likely to be prohibitive. The second sentence of section 4650(b) beginning with ‘The Complainant’ and ending with ‘as in subdivision (a)(5) should be deleted.”


	No response is required because the comments do not pertain to the proposed modifications made to the text during the second 15-day comment period.

	4660(a)(3)

	Luis Angel Alejo, Staff Attorney, California Rural Legal Assistance, Watsonville (CRLA)
	Commenter states, “Even if a direct complaint is accepted, the proposed regulations do not even require that the Department do an on-site investigation unless it is deemed ‘necessary’.”
	No response is required because the comments do not pertain to the proposed modifications made to the text during the second 15-day comment period.

	4660

	Alma Hernandez, Chairperson, CAPBE
	Commenter states, “Eliminate the mandate for the CDE to conduct an independent, on-site review, which we believe is often absolutely required for CDE to accurately assess a complaint.”
	No response is required because the comments do not pertain to the proposed modifications made to the text during the second 15-day comment period.

	4662

	Luis Angel Alejo, Staff Attorney, California Rural Legal Assistance Watsonville (CRLA); Dorothy Herrera Settlage, Senior Attorney, Legal Aid Foundation of Los Angeles
	Commenter states, “All references to ‘on-site’ have also been eliminated in section 4662. In addition, the requirement that the complainant, agency administrators, staff, related committees/groups, and any other involved persons be interviewed to determine the facts in the case has been eliminated.”
	No response is required because the comments do not pertain to the proposed modifications made to the text during the second 15-day comment period.

	4663

	Luis Angel Alejo, Staff Attorney, California Rural Legal Assistance, Watsonville (CRLA)
	Commenter states, “The current language in 4663(a) is stricken in the proposed regulations and replaced by a requirement that the complainant be provided only an opportunity to present evidence (proposed section 4663(b)). There is no indication that there has been abuse of the direct complaint process that would justify limiting access in this manner. If the Department determines that a violation has occurred, it must notify the district that it must take corrective actions. However the delay of another 60 days to mail the report from the conclusion of the investigation is simply an unnecessary delay that will further defer needed corrective action. In all cases that CRLA has assisted parents in filing through the UCP, none have exhausted the existing 60 day limit for both completion and notification. The 60 days are already a burden on the students’ educational benefit. Therefore, there is no reason to further delay the much needed corrective actions.”
	No response is required because the comments do not pertain to the proposed modifications made to the text during the second 15-day comment period.

	4664(b) and (c)

	Dale Mentink, Senior Attorney, Protection and Advocacy, Inc; Laura Faer, Attorney, Public Counsel
	Commenter states, “PAI has reviewed the CDE’s response to PAI’s initial comments on these subsections on the website. It is true that nothing in these regulations prevents special education compliance complaints from being addressed within 60 days. The problem is that the proposed amendments to the regulations now authorize the CDE to address special education compliance complaints in 120 days from the date of filing to receipt of the CDE’s decision. The Department cannot delete section 4664(c) and add section 4664(b) and thereby, in combination with section 4662(b), extend the timeline for resolution of direct state intervention special education complaints from 60 days to 120 days. The Education Code identifies the UCP complaint procedure as California’s implementation of the federal law that requires a 60-day complaint resolution procedure from filing to receipt of the Department’s decision. See California Education Code section 56500.2 and Title 34 Code of Federal Regulations section 300.661(a)(1)&(4). Please delete section 4664(b) and restore section 4664(c) as they related to special education complaints.”
	No response is required because the comments do not pertain to the proposed modifications made to the text during the second 15-day comment period.

	4664(b)

	Dorothy Herrera Settlage, Senior Attorney, Legal Aid Foundation of Los Angeles
	Commenter states, “Adjusted timelines and shifting of responsibilities to investigate from CDE to the districts that will cause further delay in ameliorating problems.”
	No response is required because the comments do not pertain to the proposed modifications made to the text during the second 15-day comment period.

	4670

	Dorothy Herrera Settlage, Senior Attorney, Legal Aid Foundation of Los Angeles
	Commenter states, “CDE would no longer be required to notify districts of the actions needed to come into compliance. Individual districts will unilaterally decide what corrective actions to take. This will delay or impede true correction.”
	No response is required because the comments do not pertain to the proposed modifications made to the text during the second 15-day comment period.

	Laura Faer, Attorney, Public Counsel 
	Commenter states, “As it relates to section 4670, we reemphasize that the Department’s enforcement cannot be limited to ‘educational’ agencies and that the word ‘educational’ must be removed before agency throughout this section or a subsection added which preserves the Department’s authority to enforce complaint orders versus at least those agencies specified in Government Code section 7570 et. seq. California Education Code provisions requiring interagency coordination in the provision of a Free Appropriate Public Education to students with disabilities mandate that such language be stricken.”
	No response is required because the comments do not pertain to the proposed modifications made to the text during the second 15-day comment period.

	Dale Mentink, Senior Attorney, Protection and Advocacy, Inc.
	Commenter states, “Again, it was not ‘interagency agreement’ violations that PAI was concerned about in its first set of comments. Interagency agreements are not mentioned in PAI’s initial comments. PAI is concerned that by the Department limiting its UCP enforcement jurisdiction to local ‘educational’ agencies, CDE will strongly discourage parents and students from filing complaints against non-educational agencies for failures of those agencies to comply with the ‘interagency regulations’ at Title 2 Cal. Code of Regs. §§ 60000 through 60610. The Department cannot limit its enforcement obligations to ‘educational’ agencies. The Department clearly has jurisdiction to directly intervene to investigate and make findings of noncompliance against agencies other than local educational agencies.  See section 4650(a)(7)(A). It makes no sense to investigate these agencies but then to preclude enforcement of corrective actions against them. The word ‘educational’ must be removed before ‘agency’ throughout this section, or a subsection must be added which preserves the Department’s authority to enforce compliance orders against, at least, those local agencies specified in Government Code section 7570, et seq.”


	No response is required because the comments do not pertain to the proposed modifications made to the text during the second 15-day comment period.


This document reflects the proposed regulations with revisions as of May 2005.
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