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CALIFORNIA STATE BOARD OF EDUCATION
MARCH 2005 AGENDA
 FORMCHECKBOX 
 General Waiver

	SUBJECT

Request by Ontario-Montclair School District to waive portions of Education Code (EC) Section 60510(e) and all of 60511 that restricts the sale “solely for educational purposes” of surplus or undistributed obsolete instructional materials to agencies who do not intend to charge a fee to the recipient. The district would like to sell these materials (for a profit) to an organization that intends to resell them to educational agencies in other states. 

Waiver Number: 8-12-2004
	 FORMCHECKBOX 
 Action
 FORMCHECKBOX 
 Consent


	RECOMMENDATION


 FORMCHECKBOX 
  Approval   FORMCHECKBOX 
  Approval with conditions   FORMCHECKBOX 
  Denial 

Reason: EC Section 33051(a)(1) The educational needs of the pupils are not adequately addressed.  

	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


This is the first waiver of these particular EC sections to come before the State Board of Education (SBE). 

	SUMMARY OF KEY ISSUES


The Ontario-Montclair School District is requesting a waiver of the following portion of EC Section 60510, regarding the resale of instructional materials: 

60510. The state board, the governing board of any school district that employs a superintendent of schools, and other school districts with the approval of the county superintendent of schools, may dispose of surplus or undistributed obsolete instructional materials in their possession that are usable for educational purposes in any of the following ways: 

...(e) By sale to any organization that agrees to use the materials solely for educational purposes.
Furthermore, the district is also requesting a waiver of all of EC Section 60511: 

60511.  Any organization, agency or institution receiving obsolete instructional materials under the provisions of this article must certify to the governing board that it agrees to use the materials for educational purposes and agrees to make no charge of any kind to the persons to whom the organization gives or lends such materials.

The Department is recommending denial of this waiver on the basis of EC Section 33051(a)(1), that this waiver request would not ensure that the educational needs of pupils are adequately met. The district alleges that the approval of this waiver would allow it to resell obsolete instructional materials, that it current sells for scrap for approximately $420/year, to a for-profit textbook reseller. It anticipates that it can make between $6-8 million dollars from these sales.

The district’s argument presupposes that these obsolete materials, which cannot be used in California, may then be sold to students in other states in which the materials are not obsolete. However, the waiver of this section, which would clearly negate the legislative intent in EC 60511 that obsolete materials are not to be resold for profit, would result in a harm to the students receiving the resold materials. Current law holds that these materials can be made available for others with the caveat that they be used for educational purposes and that no charge is made for their transfer. 

The district’s position presupposes that since the district currently sells its obsolete materials for a nominal fee for scrap, that these students in other states do not have access to these materials in any case. Thus allowing the waiver, in this case, would result in a net gain for students in both the Ontario-Montclair and in the district(s) receiving these materials. However, simply because the district chooses to sell its materials for scrap rather than donate them to other districts outside of California that can use them does not obviate the clear requirement in these EC sections that these materials not be resold. The fact that the district can be motivated by profit to make this resale should not be considered an excuse for not pursuing the current option that the district has of donating these materials to other needy students. Approval of this waiver would likely result in a surge of other districts seeking to dump their old materials onto the resale market in other states. 

The district has stated how much they hope to recover from a waiver of these sections, but what is unknown is the amount of profit that the “national book vendors” noted in its waiver application would make by selling materials that California has deemed “obsolete” to students in other states. The waiver of EC sections designed to protect the interests of students in order to facilitate corporate profits, with the justification that the obsolete materials are not being sold in California, seems to run counter to the intent of these statutes. 

Authority for Waiver: Education Code (EC) Section 33050

Period of request: March 9, 2005, through March 9, 2007

Local board approval date(s): November 4, 2004

Public hearing held on date(s): December 9, 2004

Bargaining unit(s) consulted on date(s): November 4, 2004, and January 20, 2005 (CSEA); November 10, 2004, and January 27, 2005 (OMTA) 
Name of bargaining unit/representative(s) consulted: Carol Arrington, CSEA, Carolyn Rockwood, OMTA

Position of bargaining unit(s) (choose only one): 

 FORMCHECKBOX 
  Neutral                        FORMCHECKBOX 
  Support                      FORMCHECKBOX 
  Oppose

Comments (if appropriate):

Public hearing advertised by (choose one or more):

 FORMCHECKBOX 
 posting in a newspaper       FORMCHECKBOX 
 posting at each school           FORMCHECKBOX 
 other (specify)

Notice posted at district office. 
Advisory committee(s) consulted: District Advisory Council Management Board   
Objections raised (choose one):  FORMCHECKBOX 
  None       FORMCHECKBOX 
  Objections are as follows:

Date(s) consulted: January 26, 2005

	FISCAL ANALYSIS (AS APPROPRIATE)


The district has stated that it currently makes approximately $420/year for selling obsolete instructional materials for scrap. In its waiver request, it states that it expects to make $6-8 million dollars for the resale of these materials to other states if the waiver is approved. 

	BACKGROUND INFORMATION


Action Item: Some documentation is available for web viewing. Waiver forms and other hard copy documents are available for viewing at the Waiver Office or State Board Office.   

Attachments:

· General Waiver Request (5 pages)
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