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CALIFORNIA STATE BOARD OF EDUCATION

MAY 2005 AGENDA



	SUBJECT

Senate Bill (SB) 740 Nonclassroom-based Instruction in Charter Schools and Nonclassroom-based Virtual or On-line Charter Schools:  Request State Board of Education (SBE) to Approve Commencement of Rulemaking Process
	 FORMCHECKBOX 

	Action

	
	 FORMCHECKBOX 

	Information

	
	 FORMCHECKBOX 

	Public Hearing

	RECOMMENDATION

	The California Department of Education (CDE) staff recommends that the State Board of Education (SBE) approve the commencement of the regulatory process for the proposed regulations and direct staff to commence the rulemaking process; (2) approve the Initial Statement of Reasons and the Notice of Proposed Rulemaking; and (3) direct CDE staff to conduct a public hearing on the proposed regulations.

	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION

	SB 740 (Chapter 892, Statutes of 2001) added a requirement for funding determinations and allocations for nonclassroom-based instruction in charter schools, established an Advisory Commission on Charter Schools (ACCS) with specified duties, and required the SBE to adopt regulations to implement the new provisions of law.  As required by law, the SBE adopted the existing regulations, which are now being proposed for amendment.

	SUMMARY OF KEY ISSUES

	For the fourth year, CDE is reviewing funding determination requests for nonclassroom-based charter schools required under SB 740.  As a result of the experience gained during this period, CDE is proposing to amend the existing regulations to address the following:

· Give charter schools the option of using a 25:1 statewide pupil-teacher ratio as an alternative to the ratio used by the largest unified school district in the county or counties where the charter school operates.

· Clarify and encourage the use of prospective multi-year funding requests by existing nonclassroom-based charter schools.

· Give new nonclassroom-based charter schools initial two-year funding determinations based on estimated figures which are later verified by a review of the school’s first-year unaudited actual expense reports and second-year actual budgets.

· Clarify that multi-year funding determinations may be modified by the SBE if any information is brought forward that would change the initial decision to approve the funding request, either in terms of number of years or the percentage of funding approved.

· For the 2005-06 fiscal year (the presumed effective date of these regulations changes), allow schools the choice of having their funding determination based on the newly revised criteria or the criteria that was in effect as of January 1, 2005.

· Include instruction-related facilities costs within the instructional costs calculation.

· Clarify what is meant by certificated personnel expenditures and direct instructional support for purposes of the calculations.

· Make clarifying changes to the funding request forms and calculations and technical changes that include removal of outdated language and renumbering of sections.

· Establish criteria for evaluating and approving funding determination requests from nonclassroom-based virtual or on-line charter schools.

	FISCAL ANALYSIS (AS APPROPRIATE)

	Fiscal analysis will be provided as a last-minute memorandum.

	ATTACHMENT(S)

	Attachment 1:
Initial Statement of Reasons (5 pages)

Attachment 2:
Title 5.  EDUCATION.  California State Board of Education Notice of Proposed Rulemaking, Charter Schools (4 pages)

Attachment 3:
Title 5, EDUCATION.  Division 1.  California Department of Education.  Subchapter 13 Independent Study, Article 3, Provisions Unique to Charter Schools, and Subchapter 19 Charter Schools, Article 1.5 Classroom and Nonclassroom-Based Instruction in Charter Schools (16 pages)


INITIAL STATEMENT OF REASONS

Nonclassroom-Based Instruction in Charter Schools

And Nonclassroom-Based Virtual or Online Charter Schools

SECTION 11704.  Pupil-Teacher Ratio (Amendment)

SECTION 11963.2.  Average Daily Attendance for Nonclassroom-Based Instruction in Charter Schools (Amendment)

SECTION 11963.3.  Determination of Funding Request Forms and Calculations (Amendment)

SECTION 11963.4.  Evaluation of Determination of Funding Requests Regarding Nonclassroom-Based Instruction (Amendment)

SECTION 11963.5.  Determination of Funding Requests for Nonclassroom-Based Virtual or On-Line Charter Schools (Addition)

SECTION 11963.6.  Submission and Action on Determination of Funding Requests Regarding Nonclassroom-Based Instruction (Renumbering and Amendment)

SECTION 11963.7.  Termination of a Determination of Funding Regarding Nonclassroom-Based Instruction (Renumbering)

SPECIFIC PURPOSE OF THE REGULATIONS

The proposed regulations establish an alternative to the existing method for determining the pupil-teacher ratio for nonclassroom-based charter schools by allowing charter schools the option of using a statewide average pupil-teacher ratio; clarify the multi-year funding determination option; make clarifying changes to the determination of funding request forms and calculations for the 2005-06 fiscal year; incorporate facilities mitigation within “instructional costs;” clarify certificated instructional support staff and treatment of contracted staff for the calculation; make technical changes that includes removal of language no longer in effect; and establish policy for determination of funding requests for nonclassroom-based virtual or on-line charter schools. 

NECESSITY/RATIONALE

Senate Bill (SB) 740 (Chapter 892, Statutes of 2001) amended the Charter School Act of 1992 to require funding determinations for charter schools offering nonclassroom-based instruction.  Education Code Section 47634.2 authorizes the State Board of Education (State Board) to approve regulations establishing criteria for determining the amount of funding each nonclassroom-based charter school will receive and for the evaluation of such requests.

Subsequent to passage of SB 740, the State Board adopted regulations.  The experience gained from reviewing and approving funding determination requests over the past three years has highlighted the need to make clarifying changes to the request forms and the evaluation criteria, and to authorize use of a statewide average pupil-teacher ratio for those charter schools opting to do so.  In addition, since the time of adoption of the existing regulations, “virtual schools,” which offer instruction in a predominantly on-line environment, have emerged.  Virtual schools, while meeting the definition of “nonclassroom-based” instruction, nevertheless differ sufficiently from other nonclassroom-based learning environments to warrant establishing criteria for review of funding determination requests specific to virtual or on-line charter school programs.

SECTION 11704

The proposed amendment would establish an alternative to the existing method for determining the pupil-teacher ratio for nonclassroom-based charter schools by allowing charter schools the option of using a set statewide average pupil-teacher ratio.  Currently, charter schools must base their pupil-teacher ratio at the same rate or lower than that of the largest unified school district in the county or counties served by the charter school.  This exercise is difficult, because the factors included in the ratio vary from district to district, and many school districts do not complete their calculations until late spring, near the end of the charter school’s fiscal year.  

The California Department of Education’s Ed-Data (Education Demographics) reflects a 2003-04 statewide average K-12 pupil-teacher ratio of 22.7:1 and a statewide average alternative school pupil-teacher ratio of 25.6:1. Unlike unified school districts, which operate multiple school types, grades, and educational models, all of which are incorporated within the pupil-teacher ratio calculations, nonclassroom based charter schools operate programs that are either independent study or combination programs, both of which fall under the independent laws. Yet, charter schools are not ”alternative” schools, either. To provide flexibility and predictability to charter schools as they plan their school year and school budgets, the State Board opts to set the statewide average pupil-teacher ratio at 25:1, which falls between the K-12 statewide average and the alternative school statewide average. This ratio provides a reasonable alternative to that of current requirements without exceeding the norm used in non-charter public school districts.

The proposed amendment would also ensure that the pupil-teacher ratio in nonclassroom-based charter schools does not greatly exceed that typically reported by the school districts by restricting nonclassroom-based charter schools to counting each person in a full-time equivalent certificated position only once, unless the teacher works in excess of a standard work day and number of annual work days.

SECTION 11963.2

The proposed amendments would remove outdated language. 

SECTION 11963.3

The amendments would require use of definitions included within the current edition of the California School Accounting Manual when submitting a determination of funding request, as opposed to using the 2001 version (which is amended on an annual basis), and updates the link to the web site to accurately reflect where the manual may be found on-line.  

The amendments would clarify information to be submitted on the funding determination request form for consistency with the form that is already being used by nonclassroom-based charter schools, would clarify that only someone in a position typically authorized to sign on behalf of the charter school will sign the certification and submit the funding determination request, would clarify what is meant by certificated personnel expenditures and direct instructional support for purposes of the calculations, and would authorize the inclusion of instructional-related facilities costs within the instructional cost calculations.  

The existing regulations require charter schools to provide information on the amount of reserves set aside for contingencies. The proposed amendments would authorize reserves in excess of the greater of fifty-thousand dollars or five percent of total expenditures if satisfactorily explained as a mitigating factor under 5 California Code of Regulations Section 11963.4(d). Establishing this threshold will provide consistency in the review of funding determination requests by the Advisory Commission on Charter Schools (ACCS) and the State Board.

The proposed amendments would clarify existing requirements identifying other expenditures to include cumulative administrative overhead from related party transactions. 

SECTION 11963.4

The proposed amendments would remove outdated and unnecessary language, and would clarify that multi-year funding determinations may be amended if any information later brought forward would support a reduction in the length of time or the percentage of funding initially approved.  The proposed amendments would also lower the thresholds for percentages of certificated personnel costs at the 70 percent, 85 percent, and 100 percent funding determination levels because, pursuant to the proposed regulatory changes to Section 11963.3, the certificated administrative personnel and certificated operations personnel will no longer be allowed to be included in the calculations unless they are providing direct instructional support to students.  

SECTION 11963.5

This proposed regulation is an addition to accommodate the emergence of virtual and on-line charter schools, which represent a unique model of independent study.  Teaching and learning occurs predominantly in a “virtual” setting where the teachers and students may not meet regularly in person for assignments and evaluation of completed work.  The regulation would define virtual or on-line charter schools for purposes of the funding determination provisions, and establish criteria for submittal and evaluation of funding determination requests.  The regulation would reward exemplary charter schools offering this instructional mode by removing the requirement for a pupil-teacher ratio for charter schools that have and maintain an 8, 9, or 10 Academic Performance Index (API) statewide or similar schools ranking but maintains no less than a 6 in the other ranking.

SECTION 11963.6

This section is renumbered from its previous number of 11963.5, and allows up to 120 days before the funding determination request must be presented to the State Board to accommodate the State Board’s less frequent meeting schedule (from once a month to once every two months).  This regulation would authorize initial two-year funding determination requests for newly operational nonclassroom-based charter schools to provide new charter schools with some measure of certainty in budgeting. However, if the unaudited actual expenses of the charter school after its first year of operation and/or the second year funding determination form (which includes the second year actual budget for the school) did not support the initial two-year funding determination, the two-year funding determination would be subject to revision.  

In addition, this regulation clarifies that charter schools may request funding determinations for future years, for a period of up to five years from the current fiscal year and establishes a phase-in period for the approval of prospective funding determinations.

SECTION 11963.7

This section is renumbered from its previous number of 11963.6 and clarifies that the State Board may modify multi-year funding determinations in terms of multi-year approval and the funding authorized.

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDIES, REPORTS, OR DOCUMENTS

The State Board did not rely upon any technical, theoretical, or empirical studies, reports or documents in proposing the adoption of these regulations.

REASONABLE ALTERNATIVES TO THE REGULATIONS AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

No other alternatives were presented to or considered by the State Board.

REASONABLE ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY ADVERSE IMPACT ON SMALL BUSINESS

The State Board has not identified any alternatives that would lessen any adverse impact on small business.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT ADVERSE ECONOMIC IMPACT ON ANY BUSINESS

The proposed regulations would not have a significant adverse economic impact on any business because they relate only to public charter schools and not to small business practice.

4-26-05

STATE OF CALIFORNIA
ARNOLD SCHWARZENEGGER, Governor

	CALIFORNIA STATE BOARD OF EDUCATION
1430 N Street; Room 5111

Sacramento, CA  95814
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TITLE 5.  EDUCATION

CALIFORNIA STATE BOARD OF EDUCATION

NOTICE OF PROPOSED RULEMAKING
Charter Schools

[Notice published May 20, 2005]

The State Board of Education (State Board) proposes to adopt the regulations described below after considering all comments, objections, or recommendations regarding the proposed action.

PUBLIC HEARING
California Department of Education staff, on behalf of the State Board, will hold a public hearing beginning at 9:00 a.m. on July 5, 2005, at 1430 N Street, Room 1801, Sacramento.  The room is wheelchair accessible.  At the hearing, any person may present statements or arguments, orally or in writing, relevant to the proposed action described in the Informative Digest.  The State Board requests that any person desiring to present statements or arguments orally notify the Regulations Coordinator of such intent.  The State Board requests, but does not require, that persons who make oral comments at the hearing also submit a written summary of their statements.  No oral statements will be accepted subsequent to this public hearing.

WRITTEN COMMENT PERIOD
Any interested person, or his or her authorized representative, may submit written comments relevant to the proposed regulatory action to the Regulations Coordinator.  The written comment period ends at 5:00 p.m. on July 5, 2005.  The State Board will consider only written comments received by the Regulations Coordinator or at the State Board Office by that time (in addition to those comments received at the public hearing).  Written comments for the State Board's consideration should be directed to:

Debra Strain, Regulations Coordinator

LEGAL DIVISION

California Department of Education

1430 N Street, Room 5319

Sacramento, California  95814

Email: dstrain@cde.ca.gov
Telephone:  (916) 319-0860

FAX: (916) 319-0155

AUTHORITY AND REFERENCE
Authority:  Section 33031, 47612.5(b), 47634.2, Education Code.

Reference:  Sections 47604.3, 47605, 47612.5(b), 47632, 47634.2, 51745.6, 51747.3, 60640-60643, Education Code.

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

The proposed amendments to existing regulations, California Code of Regulations, Section 11704 and Sections 11963-11963.6, are necessary to implement the provisions of Education Code Section 47634.2 applying to Nonclassroom-based charter schools and enacted by Senate Bill 740 (Chapter 892, Statutes of 1991). The amendments would establish an alternative to the existing method for determining the pupil-teacher ratio; authorize multi-year funding determinations; make clarifying changes to the determination of funding request forms and calculations; make technical changes that include removal of language no longer in effect, renumbering, and typographical errors; and establish a policy for review and approval of funding determination requests submitted by nonclassroom-based virtual or online charter schools.

DISCLOSURES REGARDING THE PROPOSED ACTION

Mandate on local agencies and school districts:  TBD

Cost or savings to any state agency:  TBD

Costs to any local agency or school district which must be reimbursed in accordance with Government Code Section 17561:  TBD

Other non-discretionary cost or savings imposed on local educational agencies:  TBD

Cost or savings in federal funding to the state:  TBD

Significant, statewide adverse economic impact directly affecting business including the ability of California businesses to compete with businesses in other states:  TBD

Cost impacts on a representative private person or businesses:  The State Board is not aware of any cost impacts that a representative private person or business would necessarily incur in reasonable compliance with the proposed action.

Adoption of these regulations will not:

(1)  
create or eliminate jobs within California;

(2)
create new businesses or eliminate existing businesses within California; or 

(3)
affect the expansion of businesses currently doing business within California.

Significant effect on housing costs:  TBD

Effect on small businesses:  The proposed regulations would not have a significant adverse economic impact on any business because they relate only to public charter schools and not to small business practices.

CONSIDERATION OF ALTERNATIVES
In accordance with Government Code Section 11346.5(a)(13), the State Board must determine that no reasonable alternative it considered or that has otherwise been identified and brought to the attention of the State Board, would be more effective in carrying out the purpose for which the action is proposed or would be as effective and less burdensome to affected private persons than the proposed action.

The State Board invites interested persons to present statements or arguments with respect to alternatives to the proposed regulations at the scheduled hearing or during the written comment period.

CONTACT PERSONS
Inquiries concerning the substance of the proposed regulations should be directed to:

Deborah Herrmann, Education Programs Consultant

Charter Schools Division 

California Department of Education

1430 N Street, Room 5401

Sacramento, CA  95814

E-mail: dherrman@cde.ca.gov
Telephone:  (916) 322-6029

Requests for a copy of the proposed text of the regulations, the Initial Statement of Reasons, the modified text of the regulations, if any, or other technical information upon which the rulemaking is based or questions on the proposed administrative action may be directed to the Regulations Coordinator, or to the backup contact person, Natalie Vice, at (916) 319-0860.   

AVAILABILITY OF INITIAL STATEMENT OF REASONS AND TEXT OF PROPOSED REGULATIONS

The Regulations Coordinator will have the entire rulemaking file available for inspection and copying throughout the rulemaking process at her office at the above address. As of the date this notice is published in the Notice Register, the rulemaking file consists of this notice, the proposed text of the regulations, and the initial statement of reasons. A copy may be obtained by contacting the Regulations Coordinator at the above address.

AVAILABILITY OF CHANGED OR MODIFIED TEXT
Following the public hearing and considering all timely and relevant comments received, the State Board may adopt the proposed regulations substantially as described in this notice.  If the State Board makes modifications that are sufficiently related to the originally proposed text, the modified text (with changes clearly indicated) will be available to the public for at least 15 days before the State Board adopts the regulations as revised. Requests for copies of any modified regulations should be sent to the attention of the Regulations Coordinator at the address indicated above.  

The State Board will accept written comments on the modified regulations for 15 days after the date on which they are made available.

AVAILABILITY OF THE FINAL STATEMENT OF REASONS

Upon its completion, a copy of the Final Statement of Reasons may be obtained by contacting the Regulations Coordinator at the above address.

AVAILABILITY OF DOCUMENTS ON THE INTERNET

Copies of the Notice of Proposed Rulemaking, the Initial Statement of Reasons, the text of the regulations in underline and strikeout, and the Final Statement of Reasons, can be accessed through the California Department of Education’s website at http://www.cde.ca.gov/re/lr/rr/ .

REASONABLE ACCOMMODATION FOR ANY INDIVIDUAL WITH A DISABILITY

Pursuant to the Rehabilitation Act of 1973, the Americans with Disabilities Act of 1990, and the Unruh Civil Rights Act, any individual with a disability who requires reasonable accommodation to attend or participate in a public hearing on proposed regulations, may request assistance by contacting Deborah Herrmann, Charter Schools Division, 1430 N Street, Sacramento, CA, 95814; telephone, (916) 322-6029; fax, (916) 322-1465. It is recommended that assistance be requested at least two weeks prior to the hearing.
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