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	SUBJECT

Request by San Diego City Unified School District under the waiver authority of Education Code (EC) Section 56101, “the single child waiver” to waive EC 56366.1(a), the certification for a non-certified nonpublic residential school, Judge Rotenburg Center  located in Canton, Massachusetts to allow one special education student (number 101) to attend that school.  This request is also made to waive EC 56520(a)(3), California Code of Regulations (CCR), Title 5, Section 3052(a)(5), CCR, Title 5, Section 3052(l), to allow the use of aversive treatments for this particular student’s self-injurious behavior.  The district also requests a waiver of portions of EC 56505(d), the “stay put” requirement for this particular student.

Waiver Number: 11-1-2005

(Recommended for DENIAL)
	 FORMCHECKBOX 
   Action
 FORMCHECKBOX 
   Consent


	RECOMMENDATION


 FORMCHECKBOX 
  Approval    FORMCHECKBOX 
 Approval with conditions   FORMCHECKBOX 
  Denial  

The Individualized Education Program (IEP) for this student does not support this waiver request. An addendum to the IEP dated April 15, 2005 requests the use of aversive behavioral intervention, however no specific plan was included in this addendum for the use or discontinuation of such aversives.

	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The State Board of Education (SBE) has approved many waivers to allow individual special education students to be placed at a non-certified nonpublic schools, based on a review of a checklist of requirements.  

The SBE has approved three consecutive waivers for the use of an aversive devise on a special education student.  These were approved in 1998, 2001 and 2003 (each was for 2 years).  The “stay put” provision has never been waived.

	SUMMARY OF KEY ISSUES


EC 56101 gives the SBE the legal authority to waive EC and CCR, Title 5 on behalf of an individual student, as follows: 

EC Section 56101: (a) Any district, special education local plan area, county office, or public education agency, as defined in Section 56500, may request the board to grant a waiver of any provision of this code or regulations adopted pursuant to that provision if the waiver is necessary or beneficial to the content and implementation of the pupil's individualized education program and does not abrogate any right provided individuals with exceptional needs and their parents or guardians under the Individuals with Disabilities Education Act (20 U.S.C. Sec. 1400 et seq.), or to the compliance of a district, special education local plan area, or county office with the Individuals with Disabilities Education Act (20 U.S.C. Sec. 1400 et seq.), Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. Sec. 794), and federal regulations relating thereto.    

(b) The board may grant, in whole or in part, any request pursuant to subdivision (a) when the facts indicate that failure to do so would hinder implementation of the pupil's individualized education program or compliance by a district, special education local plan area, or county office with federal mandates for a free, appropriate education for children or youth with disabilities. 

The San Diego City Unified School District (USD) requests a waiver of: [1] EC 56366.1(a); [2] EC 56520(a)(3), CCR, Title 5, Section 3052(a)(5), CCR, Title 5, Section 3052(l), and [3] EC 56505(d) [See Attachment A for full text of these sections] on behalf of student 101.   

This special education student is severely handicapped resulting from mental retardation, a brain injury (a tumor removed) and atypical autism.  Although a thirteen-year-old boy, he has the intelligence of a child 18 months old.  He has acquired increasingly aggressive self-injurious behaviors.  He hits himself multiple times daily, he pinches himself causing tissue damage, and he pulls out his hair, causing scarring to his scalp. He also hits other people, staff and students.  He climbs to great heights on anything, and jumps off.

The district and the parents have attempted many different placements, including some residential schools and hospitals.

In December 2004, his parents unilaterally placed him in the Judge Rotenburg Center, a nonpublic residential school in Canton, Massachusetts. (See Attachment B, parent letter).

In accordance with federal law, on January 7, 2005, San Diego USD held an IEP team meeting where they agreed to the placement in the center.  However at that time it was realized that to place the child there using California special education funds that several waivers of state law must be requested.  The district prepared a waiver request follows (See Attachment A, a list of EC and regulation being waived for full text):

1.) A waiver of EC 56366.1(a), only for student 101, the required California certification for an out-of-state nonpublic school, specifically the Judge Rotenburg Center located in Canton, Massachusetts to allow only that student to attend that school.  

2.) San Diego USD also requests a waiver of EC 56520(a)(3), CCR, Title 5, Section 3052(a)(5), CCR, Title 5, and Section 3052(l) (see Attachment A, a list of EC and regulation being waived) to allow the use of aversive treatments for this student’s self-injurious behavior. The parents have also written a letter to this effect (See Attachment B).

3.) San Diego USD also requests a waiver of portions of EC 56505(d) referred to as the “stay put requirement” (For actual language of the code section, See Attachment A.) When the parent placed their child at the Judge Rotenburg Center, they signed an agreement stating that should the situation result in a “state level hearing or judicial action” as defined in that section, the parents would then remove their child from the Judge Rotenburg Center.  San Diego USD also signed such an agreement with the Judge Rotenburg Center, and has been advised by their attorney that a waiver of the requirement will be needed to allow student 101 to stay at that placement (See Attachment C the agreement between the Judge Rotenburg Center and San Diego USD).

The Department recommends that the SBE deny all three of these waiver requests for the following reasons:

1. EC sections 49001 and 56520(a)(3) prohibit the use of procedures to eliminate maladaptive behavior that include procedures that cause pain or 

trauma. The waiver seeks permission for the Judge Rotenberg Center to use 

skin shock to treat the student. The waiver request does not contain sufficient information to justify the use of corporal punishment to address the needs of the student and to implement his IEP. The student’s current IEP, through the behavior intervention plan, does not include (authorize) the use of aversive techniques to change behavior. In fact, the IEP supports the use of a rewards system for good behavior. Consequences for inappropriate behavior include social disapproval, point/token fines and lost of access/privileges. As such the behavior intervention program proposed by the Judge Rotenberg Center is not authorized by the IEP and does not provide the child with a measurable educational benefit. 

2. Some of the program interventions (mechanical or manual restraint, mild electric shocks and contingent food [the intentional withholding of food due to non-fulfillment of behavior contracts]) used by the Judge Rotenberg Center may fall under the prohibitions of Individuals with Disabilities Education Act (IDEA) which requires extensive focus on positive behavioral interventions.

3. Parents and the school district have entered into a side agreement in which they request a waiver of state law regarding the “stay put” requirement, however the underlying IDEA statute, 20 U.S.C.1415 (j), is not waivable by the SBE. 
4. The Department recommends all of these waiver request be denied.   

Authority for the Waiver: EC Section 56101

Period of request: March 10, 2005 to March 10, 2007

Local board approval date(s): January 12, 2005

	FISCAL ANALYSIS (AS APPROPRIATE)


If this waiver were denied, the district would not be able to fund the placement with special education funds.

	BACKGROUND INFORMATION


Action Item: Some documentation is available for web viewing. Waiver forms and other hard copy documents are available for viewing at the Waiver Office or State Board Office.   

Attachments:

· Attachment A - List of Education Codes and California Codes of Regulations, Title 5, being request for waiver (2 pages)

· Specific Waiver Request (3 pages)

· Attachment B – Letter from student’s parents (2 pages)

· Attachment C – Agreement between Judge Rotenberg Educational Center and San Diego USD (6 pages)
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