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	SUBJECT:
	Standardized Testing and Reporting Program: Approval of Contract and Scope of Work


At its November 2005 meeting, the State Board of Education (SBE) moved to designate the submission of Educational Testing Service (ETS) as the STAR contractor for the next three years and reject all other submissions. Since that time, staff from the California Department of Education (CDE), ETS, SBE, as well as SBE test liaisons, and Department of Finance (DOF) have been negotiating the final scope of work and contract. The motion by SBE stated in part that “a draft contract and scope of work to which the parties will have reached substantial agreement shall be presented at the January 2006 SBE meeting.” This item was postponed until the March meeting. The contract and scope of work are attached.

Attachment 1:   2007 Standardized Testing and Reporting Program Administration Scope of Work (156 Pages). 

Attachment 2:   STAR 2007 Test Administration - Schedule of Project Deliverables and Activities (25 Pages). 

Attachment 3:
Budget Proposal By Fiscal Years Submission for the STAR ProgramAdministration Budget (2007-2009) (7 Pages). 

Attachment 4:   Exhibit C – Educational Testing Services (ETS) – Contract Number: Scope of Agreement (21 Pages)

I.
Scope of Agreement

This Agreement consists of the Scope of Work and its attachments (Exhibit A), ETS’ Budget (Budget) and its attachments (Exhibit B), the terms set forth herein (Exhibit C), Chapter 5 (commencing with Section 60600 of Part 33, of the Education Code, and the regulations promulgated by the State Board of Education to implement the STAR program set forth in subchapter 3.75 (commencing with Section 8050) of Title 5 of the California Code of Regulations and their amendments, if any, which are incorporated herein by this reference. The Agreement shall be interpreted to include all the terms set forth herein, provisions of the Scope of Work, the Budget and their attachments as though fully set out herein.

II.
Period of Performance

A.
The term of this Agreement shall be from January 1, 2006, to and including, December 31, 2009.

B.
Any work done by ETS prior to approval and execution of the Contract by all parties shall be considered as work done at ETS’ risk and as a volunteer unless said Contract is so approved and executed.

III. 
Cost, Payment, and Liquidated Damages

A.
Cost Reimbursement Contract: The consideration to be paid to ETS shall be in compensation for ETS’ actual costs incurred in the performance of this Agreement. Should legislation subsequent to execution of this Agreement make a task or activity set forth in this Agreement unnecessary, ETS will not be reimbursed for costs incurred after the relevant legislation becomes operative for the affected task or activity.

1.
Per Pupil Costs: ETS will be reimbursed at the per pupil rate specified in its Budget for each actual test taker. If the number of actual test takers exceeds the number of anticipated test takers (updated annually as set forth herein at Section IIIB2) identified in Section 8 of the Budget for any test administration cycle, ETS will be responsible for all costs associated with the increased number of test takers (including, but not limited to, production, packaging, distribution, scoring, analysis, and reporting) and will receive no additional compensation. ETS will only be reimbursed for actual pupils tested up to the anticipated number of test takers. Actual pupils tested is the total number of student answer documents processed by ETS for each test administration as set forth in the final file (second posting or P2) anticipated to be no later than August 1 of each administration year. 

2.
Fixed Costs: In consideration of the performance all other work specifically agreed to in this Agreement in a satisfactory manner ETS will be reimbursed in an amount not to exceed the fixed costs specified in Section 8 of the Budget.
B.
Invoices/Progress Reports and Payments: Progress payments shall be made in arrears, on a monthly basis, upon receipt of ETS’ monthly itemized invoice and a hard-copy monthly progress report of activities performed during the invoice period with original signature(s). The monthly progress report must meet the requirements set forth in Section 3.1B of the Scope of Work. Each invoice must clearly set forth by task, the fixed and per pupil costs by month, by fiscal year and by administrative test cycle. The tasks identified in the invoice must match the tasks set forth in ETS’ Budget. 

To obtain payment, ETS shall submit the itemized invoice in duplicate to:

Janet Chladek, Administrator

STAR Office, Standards and Assessment Division

California Department of Education

1430 N Street, Room 5408

Sacramento, CA 95814

Payments shall be mailed to the address noted on an active Payee Data Record, STD. 204, submitted to CDE by ETS. A completed Payee Data Record, STD. 204, is required for payments to all non-governmental entities. To update the address, the STD. 204 may be requested from CDE. 

1.
Invoicing Per-Pupil Costs: The parties acknowledge that ETS will incur per-pupil costs before the actual number of pupils tested (as set forth in Section III A 1 above) is known. Before the actual number of pupils tested is known ETS may invoice based upon the number of anticipated test takers (updated annually as set forth herein at Section IIIB2) identified in Section 8 of the Budget. ETS’ pending and/or future invoices will be reduced by the appropriate amount as determined by the attached reconciliation matrix (Attachment 1 to Exhibit C.). This reconciliation matrix subtracts the estimated number of pupils to be tested from the actual number tested and multiplies that sum by the appropriate per pupil cost for each component of STAR where the actual number tested is less than the estimated number to be tested.

2.
Revised Estimate of Anticipated Test Takers: CDE will provide ETS annually with a revised estimated number of students to be tested for each of the remaining years of the Contract. These revised estimates shall reflect the best available information to CDE at the time the revised estimates are provided. These revised estimates shall then be used for the purpose of reconciling payment as set forth in Attachment 1 to Exhibit C. 
C.
Travel Costs: Travel costs shall be reimbursed at rates not to exceed those established for CDE’s non-represented employees, computed in accordance with, and allowable pursuant to, applicable Department of Personnel Administration regulations. 

D.
Excessive Materials Orders: ETS may bill LEAs for excessive orders as set forth in Title 5, California Code of Regulations, Division 1, Chapter 2, Subchapter 3.75, Section 864.4(d) not to exceed the rates set forth in Attachment 2 to Exhibit C. ETS must maintain detailed records of the number of tests ordered for each LEA.

E.
Ten Percent Withholding: CDE shall withhold from the payment for each component task an amount equal to ten percent of the payment. The ten percent shall be withheld pending final completion of each component task by ETS.

F.
Liquidated Damages: ETS is required to pay ten percent of the total cost of the Contract for any component task that ETS through its own fault or that of its subcontractors fails to substantially perform by the date specified in the Agreement. 

G.
Determination of Successful Completion of Each Component Task: The following establishes the process and criteria by which the successful completion of each component task shall be recommended by the CDE and approved by the SBE. 

1.
Process: 

(a) 
CDE Recommendation: On or before the SBE’s November Board Meeting, or the next meeting thereafter if a November meeting is not held, for the term of this Agreement, CDE will recommend to SBE whether to release the ten percent withheld for all tasks for the prior fiscal year. The recommendation will be in consideration of the criteria set forth below.

(b) SBE Determination: During the term of this Agreement, based on the criteria set forth below, SBE will initially determine at its November Board Meeting, or the next meeting thereafter if a November meeting is not held, whether ETS has successfully completed each component task for the prior fiscal year. If SBE determines ETS has not successfully completed each component task for the prior fiscal year, it shall, within ten days of its determination, notify ETS and CDE in writing of which component tasks the SBE has determined that ETS has failed to substantially perform, including a description of the failure. ETS shall have ten days from receipt of the notice to respond in writing, and the response shall be promptly delivered to the Contract Monitor. 

At the following SBE meeting, CDE and ETS will have an opportunity to discuss the issues before SBE. SBE will, at the same meeting, make its final determination, based on the criteria set forth below, as to whether ETS has successfully completed each component task for the prior fiscal year and releases the withholding for those component tasks. 

(c)
Release: Once SBE has determined that ETS has successfully completed a component task, the ten percent withheld from invoices for the component task for the prior fiscal year may be released by CDE. ETS must submit an invoice to CDE for the withheld amounts for each component task which SBE authorized release. ETS must identify the prior invoice from which the money was withheld and the applicable component task in its invoice for the released withholding. CDE will make reasonable efforts to pay ETS within 30 days of receipt of the invoice. 

2.
Criteria: The criteria by which CDE will recommend and the SBE will determine successful completion of each component task for payment of the final ten percent is set forth in Attachment 3 to Exhibit C.

IV.
Ownership, Public Records, Copyrights, Rights/Licenses, CDE Seal, Sale of Items

A. Ownership: 

1. Submission: Upon receipt by CDE all material submitted in response to the Request for Submissions became the property of CDE with the exception of the norm-referenced test.

2. Materials: All materials developed under the terms of this Agreement will become the property of CDE, including but not limited to all items and the content of all items developed under the terms of this Agreement, or any predecessor Agreement with ETS. ETS acknowledges that the rights to any report, computer program, documentation for programs, exams, exam items, or other material developed or modified by ETS or its subcontractors in connection with this Agreement shall belong to CDE. 

3. Item bank:  

b. ETS Ownership:  ETS shall retain all right, title and interest in the ETS item banking system existing as of the first date of Agreement between ETS and CDE for the state assessment programs, including but not limited to any software (including source, executable, and object code), manuals, documentation items, data know-how, other materials or information, and any intellectual property rights currently existing or subsequently arising in such item banking system (collectively referred to as the “ETS Item Banking System”).

c. License of ETS Item Banking System: ETS grants to CDE a perpetual, non-transferable, non-exclusive license to use and modify the ETS Item Banking System solely as part of the state assessment programs and solely for the benefit of the State of California and the state assessment programs participants. This license may be sublicensed by CDE (i) only in the event ETS is no longer a current vendor of CDE with respect to the Item Bank under this Agreement; or (ii) only for purposes of permitting such a sublicensee to use and/or modify the ETS Item Banking System on behalf of CDE and as part of the state assessment programs. No other sublicenses of the ETS Item Banking System may be granted. To the extent the ETS Item Banking System includes source code for any software, the license to such source code shall be subject to the further restrictions that: 

(1)
CDE may not resell, rent, lease, sublicense or distribute the Source Code of the ETS Item Banking System in any way that would compete with ETS, except as set forth above. 

(2)
CDE shall maintain the confidentiality of, protect and keep secure all Source Code provided by ETS. 

(3) 
CDE shall not resell, rent, lease or distribute products created from the Source Code in any way that would compete with ETS, except as set forth above. 

(4) 
All copyright, ownership and any other notices may not be removed from the Source Code.

c.
CDE Ownership:  CDE shall own all right, title and interest in any and all improvements or modifications to the ETS Item Banking System that have been newly developed pursuant to this agreement, or any predecessor agreement, and at CDE’s expense, subject to a non-exclusive, perpetual, fully paid-up, sublicenseable, worldwide license to such improvements or modifications that is hereby reserved to ETS.  CDE acknowledges and agrees that ETS shall have the right to make improvements or modifications to the ETS Item Banking System independent of this agreement and, in the event such modifications or improvements are not paid for by CDE, ETS shall own all right, title, and interest in and to such modifications or improvements.

B.
Public Records: Upon receipt by CDE, all materials submitted in response to the Request for Submission, with the exception of the norm-referenced test, will be made available in their entirety for public inspection and reproduction. ETS agrees to defend, indemnify and hold harmless the State in any action in which disclosure of the norm-referenced test is requested. 

C.
Copyright: CDE reserves the exclusive right to copyright all materials developed at CDE’s expense under the terms of this Agreement. CDE further reserves the right to publish, disseminate, and otherwise use materials developed under the terms of this Agreement. Copyright for CDE must be noted on all materials produced for the purposes of this Contract, including, but not limited to, test forms, sample test materials, and presentation materials. 

D.
Rights/Licenses: ETS warrants that it has secured, or shall have secured, any and all necessary rights, clearances, and/or licenses with respect to all materials and elements embodied in or used in connection with the performance of this Contract, and that all included material shall neither violate nor infringe upon the copyright, service mark, trademark, privacy, creative, or other rights of any person, firm, corporation, or other third party. ETS must provide CDE with documentation indicating a third party’s permission for CDE’s use, for a period of eight years, of the third party’s materials, such as a reading passage excerpted from a book or short story or artwork. 

E.
CDE Seal: All materials produced by ETS pursuant to the terms of this Agreement will carry the CDE seal. No ETS trademarks or logo may be used on the materials produced under this Contract.

F.
Sale of Items: ETS may not sell any item or materials related to the terms of this Agreement except as set forth in this Agreement. CDE reserves the right to review any materials ETS intends to sell during the duration of this Contract to ensure that those items are outside the terms of this Agreement.

V.
Contract Monitor

CDE assigns Janet Chladek (916/319-0575) as CDE’s Contract Monitor to oversee this project. Ms. Chladek is not authorized by CDE to make any commitments or to make any changes which will affect the price, terms or conditions of this Agreement, without a formal contract amendment. 

VI.
Staff Replacement

Changes to any of ETS’ professional project personnel or management team (e.g., project manager or fiscal officer) require formal approval by CDE’s Contract Monitor. The staffing change may not occur until ETS receives written approval of the change by CDE’s Contract Monitor. 

VIII.
Recycled Paper Certification (Public Contract Code sections 10233, 10308.5/10354)

By signing the Contract, ETS agrees to certify in writing to CDE, under penalty of perjury, the minimum, if not exact, percentage of recycled content, both postconsumer material and secondary material as defined in Public Contract Code sections 12161 and 12200, in materials, goods or supplies offered or products used in the performance of the Contract, regardless of whether the product meets the required recycled product percentage as defined in Sections 12161 and 12200. ETS must certify even if the product contains zero recycled content.

IX.
Child Support Compliance Certification (Public Contract Code section 7110)

By signing this Agreement, ETS acknowledges that (a) it recognizes the importance of child and family support obligations and must fully comply with all applicable state and federal laws relating to child and family support enforcement including, but not limited to, disclosure of information and compliance with earnings assignment orders as provided in Chapter 8 (commencing with Section 5200) of part 5 of Division 9 of the Family Code; and (b) to the best of its knowledge it is fully complying with the earnings assignment orders of all employees and is providing the names of all new employees to the New Hire Registry maintained by the California Employment Development Department.

X.
Non-Discrimination Clause

During the performance of this Agreement, ETS and its subcontractors shall not unlawfully discriminate, harass, or allow harassment against any employee or applicant for employment because of sex, race, color, ancestry, religious creed, national origin, physical disability (including HIV and AIDS), mental disability, medical condition (cancer), age (over 40), marital status, and denial of family care leave. Contractor and subcontractors shall ensure that the evaluation and treatment of their employees and applicants for employment are free from such discrimination and harassment. Contractor and subcontractors shall comply with the provisions of the Fair Employment and Housing Act (Government Code Section 12990 (a-f) et seq.) and the applicable regulations promulgated there under (California Code of Regulations, Title 2, Section 7285 et seq.). The applicable regulations of the Fair Employment and Housing Commission implementing Government Code Section 12990 (a-f), set forth in Chapter 5 of Division 4 of Title 2 of the California Code of Regulations, are incorporated into this Agreement by reference and made a part hereof as if set forth in full. ETS and its subcontractors shall give written notice of their obligations under this clause to labor organizations with which they have a collective bargaining or other Agreement.

ETS shall include the nondiscrimination and compliance provisions of this clause in all subcontracts to perform work under the Agreement.

XI. 
Certification Clauses

The CONTRACTOR CERTIFICATION CLAUSES (CCC) contained in the document CCC 1005 are hereby incorporated by reference and made a part of this Agreement by this reference as if attached hereto. 

XII.
Computer Software Copyright Compliance

By signing this Agreement, ETS certifies that it has appropriate systems and controls in place to ensure that state funds will not be used in the performance of this Contract for the acquisition, operation, or maintenance of computer software in violation of copyright laws.

XIII.
IT Requirements

ETS hereby agrees to adhere to the following CDE Web standards:

1. All Web site and application pages/documents which can be seen by users must be reviewed and approved by CDE’s Contract Monitor.

2. Web sites and Web applications must adhere to all CDE Web Standards listed below. All Web Standards listed below, with the exception of (c) Style Manual for the California Department of Education are posted to the Internet site at ftp://ftp.cde.ca.gov/webstandards/ and are available for downloading. The Style Manual has previously been provided to ETS.

a. Standards for Web Applications / External Web sites (revised 7/8/2005).

b. CDE web accessibility Standards (revised 6/18/2001).

c. Style Manual for the California Department of Education (revised 2004).

d. Web Writers Handbook (revised 6/2002).

e. Application Development Standards (revised 7/8/2005).

3. In addition to the CDE Web Accessibility Standards, referred to in item 2b above, and in compliance with the Americans with Disabilities Act (ADA) of 1990 (42 U.S.C. 12101 et seq.), upon request by a site user, ETS will make alternative formats and/or media of any material, product or presentation available to the user within a reasonable period of time as required by law.

4. ETS agrees to not violate any proprietary rights or laws (i.e., privacy, confidentiality, copyright, commercial use, hate speech, pornography, software/media downloading, etc.). 

5. ETS must provide the application and/or Web site source code, collected data and system documentation in a form to be specified by CDE  for Web sites or applications created at CDE’s expense exclusively for the CDE under this Agreement or any preceding agreement with CDE according to the following time frame:

a. For new sites/applications: Within 30 days of implementation. For multi-year agreements, material must also be provided annually on the Contract date anniversary during the Contract period. 

b. For existing sites/applications: Within 90 days of the Contract renewal or amendment execution. For multi-year agreements, material must also be provided annually on the Contract date anniversary during the contract period.

6. ETS shall provide an easy mechanism for users to provide feedback on the site/application, such as a link to an email address or a feedback form.

7. If the Web site or application is hosted on a Web server that is external to CDE’s network, ETS shall monitor the Web site/application on a monthly basis (or more frequently if necessary) to identify and correct the following issues:

a. Broken links 

b. Dated content 

c. Usability issues 

d. Any other circumstances where the requirements set forth in this Agreement are not met.

8. If the Web site or application is hosted on a Web server that is external to CDE’s network, ETS agrees that any Web applications, Web sites, data or other files which may be needed to restore the system in the event of disaster are backed up redundantly, and that a detailed, tested plan exists for such a restoration.

9. If the Web site or application is hosted on a Web server that is external to CDE’s network, ETS shall provide the CDE with Web site usage reports on a monthly basis during the contract period for each Web page, document or file which can be viewed by users. 

XIV.
DATA MANAGEMENT (DM) REQUIREMENTS:

For contracts that require ETS to conduct data collection services (including, but not limited to surveys, on-line web applications, program evaluation, legislative reports, and assessment), ETS hereby agrees to adhere to the following CDE standards:
PRIVACY, SECURITY AND CONFIDENTIALITY

If, in the course of carrying out this work, ETS gathers or processes personal (private) information, ETS must provide written assurance that the data will be managed in accordance with all applicable federal and California state privacy laws including, but not limited to: Family Educational Rights and Privacy Act of 1984 (20 U.S.C. Sec. 1232g) and Children’s Online Privacy Protection Act (COPPA), and California Education Code sections 49069 to 49079. Examples of personal information include, but are not limited to: name, telephone, e-mail account, address, date of birth and social security number.

In addition, ETS will be expected to demonstrate that it has taken specific steps to ensure the data are kept secure and confidential as evidenced by, at a minimum, the following:

· Each and every employee, subcontractor or other person who has access to personal information is required to sign a statement that they understand that the information is personal and they will take steps to ensure that unauthorized personnel do not gain access to personal data.

· Personal data, while being transmitted electronically, must be encrypted.

· Any repository for the data will be locked and have access restricted to those personnel that have a legitimate need to access the data and have signed a confidentiality agreement.

Any security breach must be reported to CDE immediately.

CDE considers personal mailing information (including e-mail addresses, but excluding business addresses) to be private. As such, if ETS asks a person for his or her mailing information, ETS must make it clear to the person providing the information whether the information will be shared with any organization other than CDE and ETS. In addition, ETS will provide the person providing the mailing information an “opt-out” (i.e. the person can elect to not have his or her mailing information shared with organizations outside of CDE and ETS, unless CDE or ETS is required by statute or court order to disclose the information).

DATA OWNERSHIP
ETS understands that any and all data that are collected and/or generated by the work performed under this Agreement are the sole property of CDE.

USE OF PREFERRED VARIATIONS 

If gathering data or creating a database, the vendor agrees to use the CDE’s preferred variations* for collecting and storing specific data. 

* The preferred variation is the format or content that is accepted by CDE as the preferred way of storing and/or sharing data. It may not be the preferred variation in another organization.

DATA DICTIONARIES 

If ETS is collecting data on behalf of the CDE, ETS agrees to develop and maintain a complete data dictionary in accordance with CDE specifications and provide that information, in electronic format, to the Data Management Improvement Program.

XV.
Prohibition Against Outside Agreements

ETS must not enter into agreements related to products and/or services of this Contract without the prior approval by the CDE of a work submission and budget for the work proposed. 

XVI.
Confidentiality

ETS shall not disclose data or documents or disseminate the contents of documents or reports without express written permission from CDE’s Contract Monitor or in compliance with court order or other legal process. If ETS is required by court order or other legal process to disclose data or documents or disseminate the contents of documents of reports ETS shall immediately notify CDE’s Contract Monitor. ETS shall not comment publicly to the press or any other media regarding its data or documents, or CDE actions on the same, except at a public hearing, or in response to questions from a legislative committee. 

ETS must immediately notify CDE if a third party requests or subpoenas documents related to this Contract. 

XVII.
Correspondence

Correspondence prepared by ETS relating to the logistics of tasks to be performed by ETS under the scope of work of this Contract or correspondence of an informational nature related to the program supported by this Contract which is prepared by ETS must be reviewed by CDE prior to mailing or distribution. 

As a standard business practice, ETS must "copy" CDE’s Contract Monitor on each final letter, e-mail, and memorandum prepared by ETS under the scope of work of this Contract.

XVIII.
News Releases

ETS must not issue any news releases or make any statement to the news media in any way pertaining to this Contract without the prior written approval by CDE, and then only in cooperation with CDE.

XIX.
CDE Approval of Deliverables

CDE must approve all materials and/or deliverables developed in conjunction with this Contract. ETS is responsible for completing all tasks in sufficient time for CDE to review the materials and/or deliverables, and if necessary, for ETS to make modifications as directed by CDE and for CDE to review and sign-off on the revised submission. Unless otherwise specified in the Scope of Work, in no case may ETS allow less than ten working days for CDE to initially review the submission. Unless otherwise agreed to in writing by the parties, ETS must make any modifications within three working days of receipt of the changes directed by CDE. ETS must allow CDE at least three working days to review the modified submission. ETS is responsible for any costs associated with making modifications to materials and deliverables necessary to obtain CDE’s approval.

All approvals, orders for correction, or disapprovals from CDE must be in writing. If CDE rejects a deliverable or product as unacceptable, ETS shall make required corrections within the time frame required by CDE.

Failure of ETS to obtain prior CDE approval of deliverables or products shall not relieve ETS of performing the related contract responsibilities and providing related required deliverables or products to CDE. ETS must accept financial responsibility for failure to meet agreed-upon timelines and quality standards. CDE shall have no liability for payment of any work, of any kind whatsoever, which commences without prior CDE approval. 

XX.
Privacy

Access to any information about individual pupils or their families is granted to ETS only for purposes of correctly associating test results with the pupils who produced those results or for reporting and disaggregating test results as required by Education Code section 60643. ETS shall handle the information in a manner that does not permit personal identification of parents and students by individuals other than representatives of ETS who have a legitimate interest in the information; and ETS shall destroy the information when it is no longer needed for the purposes specified in this Agreement. Nothing in this Agreement shall be construed to abridge or deny rights to confidentiality contained in the Family Educational Rights and Privacy Act of 1974 (20 USC section 1232g) or other applicable provisions of state and federal law that protect the confidentiality of identifiable pupil information.

XXI.
Contract Amendments


No alteration or variation of the terms of this Agreement shall be valid unless made in writing and signed by the parties hereto, and no oral understanding or Agreement not incorporated herein, shall be binding on any of the parties hereto. CDE and ETS may make non-material, technical changes to the Scope of Work that have no costs associated with them. CDE and ETS may make substantive changes to the Scope of Work that have no costs associated with them provided that the ETS Program Director, the State Board of Education President, and the Superintendent of Public Instruction agree to them. Notwithstanding any other provision of law, any changes to this Agreement that result in additional costs beyond the amounts set forth in the state budget for this purpose for each fiscal year are not valid without prior approval by the Department of Finance and the State Board of Education.
XXII.
Resolution of Disputes

If ETS disputes any action by the Contract Monitor, and/or his/her designee, arising under or out of the performance of this Contract, ETS shall notify the Contract Monitor of the dispute in writing and request a claim’s decision. The Contract Monitor shall issue a decision within 30 days of ETS’ notice. If ETS disagrees with the Contract Monitor’s claim’s decision, ETS shall submit a formal claim to the Superintendent of Public Instruction (SPI) or the SPI’s designee. The decision of the SPI shall be final and conclusive on the claim unless the decision is arbitrary, capricious, or grossly erroneous, or if any determination of any relevant fact is unsupported by substantial evidence. The decision may encompass facts, interpretations of the Contract, and determinations, or applications of law. The decision shall be in writing following an opportunity for ETS to present oral or documentary evidence and arguments in support of the claim. 


ETS shall continue with the responsibilities under this Agreement during any dispute.

XXIII.
Contractor Expending State Funds


ETS shall be subject to examination and audit by the State Auditor for a period of five (5) years after final payment under the Contract. 

XXIV.
Interpretation of Contract Terms


The terms of this Agreement shall not be strictly construed for or against either party.

XXV.
Standard Agreement Provisions

A. ETS agrees to indemnify, defend and hold harmless the State, its officers, agents and employees from any and all claims and losses accruing or resulting to any and all contractors, subcontractors, material-men, laborers and any other person, firm or corporation furnishing or supplying work services, materials or supplies in connection with the performance of this Agreement, and from any and all claims and losses accruing or resulting to any person, firm or corporation who may be injured or damaged by ETS or its agents, in the performance of this Contract. 

B. ETS, and the agents and employees of ETS, in the performance of the Agreement, shall act in an independent capacity and not as officers or employees or agents of the State of California. 

C. The State may terminate this Agreement and be relieved of the payment of any consideration to ETS should ETS fail to perform the covenants herein contained at the time and in the manner herein provided. In the event of such termination the State may proceed with the work in any manner deemed proper by the State. The cost to the State shall be deducted from any sum due ETS under this Agreement, and the balance, if any, shall be paid ETS upon demand. 

D. Without the written consent of the State, this Agreement is not assignable by ETS either in whole or in part.

E. Time is of the essence in this Agreement. 

XXVI.
Liability for Loss

Liability for loss or damage to the testing materials under this Agreement shall be allocated in the same manner as the responsibility for the security of the test materials is allocated as prescribed by this Agreement and section 865 of Title 5 of the California Code of Regulations. 

XXVII. Security of Test Materials

ETS shall assume all responsibility for the security and integrity of all test materials at all sites where ETS creates, produces, stores, or maintains the materials and during the time that any and all materials are in transit by any means from ETS’ storage, production, maintenance, or transfer facility until arrival of the test materials at a single location designated by each school district at which time the school district's STAR program district coordinator shall provide ETS with a signed receipt. The security of the test materials duly delivered to the school district is governed by this provision and section 865 of Title 5 of the California Code of Regulations.

XXVIII. Monitoring

CDE, and all authorized state control agencies, must have access to all internal and external reports and documents used by ETS in the performance and administration of this Agreement. CDE shall have the right to monitor all aspects of ETS’ performance.

ETS must provide all duly authorized representatives of CDE, and all authorized state control agencies, with full access to any and all ETS and subcontractor procedures relevant to the tasks outlined in the scope of work. 

With each invoice for reimbursement, ETS must attach a written progress report including a summary of activities completed, a list of deliverables produced and outstanding issues for decision.

ETS must retain and update records and accounts on a monthly basis and must be able to prepare and submit statistical, narrative, or financial and program reports and summaries specified in this Agreement as requested by CDE.

Unless otherwise requested by CDE, ETS must prepare reports and summaries in the format herein described. ETS‘ name must appear only on the cover and title page of reports and summaries. Covers and title pages must read as follows:

California Department of Education

Standards and Assessment Division

Title of Report or Summary

By (Contractor’s Name)

Contract # _____

CDE reserves the right to use and reproduce all reports, summaries, and data reports developed pursuant to this Agreement, and reserves the right to use and reproduce such materials. 

CDE staff and CDE's designees shall be permitted to work side by side with ETS’ staff to the extent and under conditions directed by CDE’s Contract Monitor. In this connection, CDE shall be given access to all data and working papers which CDE may seek to utilize.

XXVIX. Notices, Demands, and Communications

Formal notices, demands, and communications to be given hereunder, except as otherwise set forth in this Agreement, by either party shall be made by telephone and confirmed in writing effected by personal delivery, US mail, registered/certified mail or return receipt request, or by facsimile (fax) reproduction if a fax number is provided by the party, and shall be deemed effective as of the date of receipt. All notices, demands, or other communications shall be addressed as set forth below:

	ETS
	California Department of Education

	Executive Director

Educational Testing Service (ETS)

1303 J Street, Suite 420

Sacramento, CA 95814

With cc to:

Jean Shipos

Customer Contract Manager

Educational Testing Service (ETS)

Mail Stop 38D

Rosedale Road

Princeton, NJ 08541
	Director

Standards and Assessment Division

1430 N Street, Room 5408

Sacramento, CA 95814


XXX.
Governing Law

This Agreement is deemed to have been executed by all parties in Sacramento, California. The validity, enforceability, and interpretation of this Agreement and all of the clauses thereof shall be determined and governed by the laws of the State of California.
XXXI. Funding Contingency Clause

If the state budget of the current year an/or any subsequent years covered under this Agreement does not appropriate sufficient funds for the program or if funding for purposes of this program for any fiscal year is reduced or deleted by the state budget, the State shall have the option to either cancel this Agreement with no liability occurring to the State, or offer an agreement amendment to ETS to reflect the reduced amount.


XXXII. Contracts Funded by the Federal Government 

It is mutually understood between the parties that this Contract may have been written before ascertaining the availability of congressional appropriation of funds, for the mutual benefit of both parties, in order to avoid program and fiscal delays which would occur if the Contract were executed after that determination was made.

This Contract is valid and enforceable only if sufficient funds are made available to the State by the United States Government for the State Fiscal Year(s) 2005-06, 2006-07, 2007-08, 2008-09, and 2009-10 covered by this Agreement for the purposes of this program. In addition, this Contract is subject to any additional restrictions, limitations, or conditions enacted by the Congress or any statute enacted by the Congress, which may affect the provisions, terms, or funding of this Contract in any manner.

It is mutually agreed that if Congress does not appropriate sufficient funds for the program, this Contract may be amended to reflect any reduction in funds. The department has the option to void the Contract under the 30-day cancellation clause or to amend the Contract to reflect any reduction of funds.

The recipient shall comply with the Single Audit Act and the reporting requirements set forth in OMB Circular A-133.

Reconciliation Matrix

Per Section B.1 of Exhibit C, ETS’ pending and/or future invoices will be reduced by the appropriate amount as determined by the following reconciliation matrix. This reconciliation matrix subtracts the estimated number of pupils to be tested minus the actual number tested and multiplies that sum by the appropriate per pupil cost for each component of STAR where the actual number tested is less than estimated to be tested.

Estimated Number of Pupils to Be Tested:  The number of anticipated test takers (as updated annually as set forth in Section IIIB2 of Exhibit C) per test identified in Section 8 of ETS’ Budget. 

Actual Number Tested:  The actual number tested is the total number of student answer documents processed by ETS for each test administration as set forth in the final file (second posting or P2) of each year. As set forth in the Request for Submissions (RFS), a pupil is counted only once regardless of how many separate test booklets that test taker completes.

*As noted in the RFS, the number of pupils estimated to be tested with CAPA and CMA are a percentage of the total estimated number of pupils to be tested with the CSTs, thus for reconciliation purposes the “Total number of pupils tested with CSTs” will be the sum of the number of pupils tested with CAPA, plus the number of pupils tested with CMA, plus the number of pupils tested with one or more CST.  

Per Pupil Cost:  The per pupil cost rate identified per test in Section 8 of ETS’ budget.

Calculation:

	Test
	A
	B
	C
	D
	E

	
	Actual Number Tested

Per Test
	Estimated Number of Pupils to Be Tested 

Per Test
	Number of Fewer Pupils Tested (Column A 

minus Column B)

(if value is greater than zero, then enter zero)
	Per Pupil Cost Rate Per Test
	Amount to Reduce Current/Future Invoices

 (Column C multiplied by Column D)

	CAPA
	# tested CAPA
	CAPA  #
	= CAPA #
	$CAPA rate
	$CAPA decrease

	CMA
	# tested CMA
	CMA  #
	= CMA #
	$CMA rate
	$CMA decrease

	CST
	+ # tested CAPA

+ # tested CMA

+ # tested one/more CST
*= Total # pupils tested 

     with CSTs
	
CST  #
	= CST #
	$CST rate
	$CST decrease

	NRT
	- NRT tested
	NRT #
	= NRT #
	$NRT rate
	$NRT decrease

	STS
	- STS # tested
	STS #
	= STS #
	$STS rate
	$STS decrease

	GRAND TOTAL:
	$Grand Total


Example:

	Test
	A
	B
	C
	D
	E

	
	Actual Number Tested

Per Test
	Estimated Number of Pupils to Be Tested 

Per Test
	Number of Fewer Pupils Tested (Column A 

minus Column B)

(if number is greater than zero, enter zero)
	Per Pupil Cost Rate Per Test
	Amount to Reduce Current/Future Invoices Per Test

 (Column C multiplied by Column D)

	CAPA
	45,000
	49,918
	- 4,918
	$21.32
	-$104,851.76

	CMA
	100,000
	99,835
	0
	$16.68
	$.00

	CST
	CAPA :     45,000

CMA:      100,000

CSTs:  4,750,000

=          4,895,000
	4,991,746
	- 96,746
	$4.94
	-$477,925.24

	NRT
	965,000
	973,479
	- 8,479
	$3.00
	-$25,437.00

	STS
	100,000
	102,640
	- 2,640
	$15.85
	-$41,844.00

	GRAND TOTAL:
	- $650,058.00


	
	Pricing for Ancillary Services Provided to STAR School Districts 

	
	
	
	

	Description of Services Provided
	 2007 Proposal Price 

	
	
	
	

	Pre ID Services
	

	
	Regular Timing
	 $       0.38 

	
	Late Request
	 $       0.44 

	
	Parent Guardian Addresses
	 $       0.22 

	DFA above 125% for 20:1 ratio
	 $       1.00 

	Excessive Materials Ordered per Attachment 1
	

	
	·         Grade 2  test booklets
	 $       5.67 

	
	·         Grade  3 test booklets (inc. NRT)
	 $       8.16 

	
	·         Grade 4 - 11 primary test booklet with answer document
	 $       1.13 

	
	·         Grade 7 primary test booklet (inc. NRT)
	 $       2.03 

	
	·         Braille primary test booklets (grade 2-11)
	 $   376.02 

	
	·         Large print primary test booklets
	 $     41.07 

	
	·         CST booklets for mathematics and science.
	 $       0.27 

	
	·         Braille CST math and science test booklets
	 $   185.30 

	
	·         Large print CST math and science test booklets
	 $     47.48 

	
	·         Grade 4 or 7 CST writing response booklets
	 $       0.30 

	
	·         Grade 4 or 7 Braille CST writing response booklets
	 $   118.97 

	
	·         Grade 4 or 7 Large print CST writing response booklets  
	 $       5.04 

	
	
	
	

	Lost Freight Kits
	 Actual Costx110% 

	Answer Doc Storage
	 Actual Costx110% 

	Missing Data on Answer Doc (billed to CDE against district set asides)
	 $       1.32 

	Revised or Additional Student Reports
	

	Additional Report Copies
	

	
	Student/Parent Report
	 $       1.05 

	
	Teacher Report
	 $       0.85 

	
	Student Record label
	 $       0.80 

	
	Student Master File
	 $       0.60 

	
	Group Summary CAT/6
	 $       0.85 

	
	Student master List Summary
	 $       0.60 

	
	Subgroup Summaries
	 $       0.85 

	
	Master list Summaries
	 $       0.60 

	
	CD
	
	 $       0.30 

	Re Edits of demographic fields
	

	
	Student Record label
	 $       0.76 

	
	Student Master File
	 $       0.60 

	
	Group Summary CAT/6
	 $       0.85 

	
	Student master List Summary
	 $       0.58 

	
	Subgroup Summaries
	 $       0.85 

	
	Master list Summaries
	 $       0.58 

	
	CD
	
	 $       0.30 

	
	Post P-3 Edits (Cost per District for Set-up)
	 $ 5,000.00 

	Late Submissions
	

	
	Set Up fee
	 $   150.00 

	
	Student Data File-per student
	 $       0.32 

	Scoring Late Submissions
	

	
	Batch Fee
	 $   385.00 

	
	Document fee- per answer doc
	 $       5.00 

	Hand Scoring of Tests
	

	
	Writing Tests
	 $     90.00 

	
	Multiple Choice Tests
	 $     52.00 

	Other Special Services
	

	
	Pre-ID Related
	 (price quoted on request) 

	
	Packaging Related
	 (price quoted on request) 

	
	Special Reports
	 (price quoted on request) 


Completion Criteria

The criteria by which CDE will recommend and the SBE will determine successful completion of each component task for payment of the final 10% is set forth in the following table.

	CRITERIA FOR SUCCESSFUL COMPLETION OF COMPONENT TASKS

2007, 2008, and 2009 Administrations

	COMPONENT TASK
	CRITERIA
	COMPLETION DATE SPECIFIED IN AGREEMENT

	3.1 Component Task 1

Comprehensive Plan and Schedule for Project Deliverables and Activities
	· CDE received written results of the quality control audit.

· Delivered all electronic data files, documentation, and materials developed for the STAR Program to the bidder designated by SBE in 2009.
	· December 31, 2007 and each subsequent year

· December 31, 2009

	3.2 Component Task 2

· Program Support Services
	· All materials specified were developed and distributed to LEAs within the specified timelines.

· The California Technical Assistance Center processed all district orders as specified and responded to district requests for assistance.

· CDE received electronic files and other reports as specified.
	· July 30, 2007 and each subsequent year

· December 31 of each year 

· December 31 of each year

	3.3 Component Task 3

Test Security Measures
	· Completed onsite visits of schools before, during, and after testing.

· All test items, test materials, electronic files, and data were developed, used, transferred, delivered, and maintained in a secure manner.

· Provided CDE with summary reports of the results of each security breach investigation.

· Provided CDE with a complete report of each investigation.
	· October 15, 2007 and each subsequent 

· October 15, 2007 and each subsequent year

· Within 10 working days of a security breach being reported

· September 1 of each year

	3.4 Component Task 4

Norm-referenced Test
	· NRT was administered to students in grades 3 and 7 only.
	· Within CST testing window each year

	3.5 Component Task 5

Electronic Item Bank, Data Management, and Documentation
	· Delivered to CDE all test items in the item bank, including existing items as well those newly developed for the CSTs, CAPA, CMA, STS, NAA, CAHSEE, and CELDT.
	· December 31 of each year



	3.6 Component Task 6

Item and Task Development
	· Developed for all grades and subjects the number of test items agreed upon under the contract.

· The minimum number of items developed was field-tested and have adequate technical characteristics as defined in the contract to be used on operational tests. 

· A review of the scaling and equating processes showed them to meet or exceed industry standards.

· The performance level settings generated results for all content areas and performance levels were reported to schools, districts, counties, and the state.
	· December 31 of each year

· December 31 of each year



	3.7 Component Task 7

Test Form, Test Booklet, and Answer Document Construction
	· Test forms conformed to industry standards and Universal Design principles.

· Answer documents allowed for demographic and identification data required by statute and regulations.
	· March 31 of each year

· March 31 of each year

	3.8 Component Task 8

Pre-Identification and Ordering
	· Pre-identification data was processed in a timely manner to LEAs.

· All orders were processed and processed in a timely manner.
	· December 31 of each year

· December 31 of each year

	3.9 Component Task 9

Test Materials Production and Packaging
	· All test materials required for the program were produced on time in quantities sufficient for conducting the annual STAR testing in all districts with no more than 0.5% printing or collating errors reported.

· CDE received copies of all tests materials.
	· September 30, 2007 and each subsequent year 

· February 15 of each year

	3.10 Component Task 10  Delivery and Collection of Test Materials
	· Test materials were delivered to and retrieved from districts within the regulatory time and by the statutory limit.
	· September 30, 2007 and each subsequent year 

	3.11 Component Task 11

· Test Processing, Scoring, and Analysis
	· All tests were correctly processed and scored within timelines specified in this Scope of Work.

· Data analysis was completed as specified.

· Mark Discrimination Report delivered to CDE.

· Returned materials reports delivered to CDE.

· Demographic edit reports delivered to CDE.
	· August 31, 2007 and each subsequent year 

·  August 31, 2007 and each subsequent year 

· August 31, 2007 and each subsequent year 

· September 30, 2007 and each subsequent year 

· Bi-weekly June through September of each year

	3.12 Component Task 12

Reporting Test Results to LEAs
	·  Accurate and complete reports of test results as required in statute were provided to all LEAs.
	· No later than August 8 each year or within five weeks of receipt of processable answer documents or completion of requirements in annual scoring specifications

	3.13 Component Task 13

Reporting Test Results to CDE
	· Accurate state level reports of test results were provided to CDE.

· Complete and accurate Internet files were posted within statutory timelines including results for all students and all subgroups.
	· Preliminary complete files by August 8 of each year

· Final files by November 8 of each year

	3.14 Component Task 14
	· Annual Technical Report received by CDE.

· Data files to use for apportionment purposes received by CDE.
	· December 31 of each year

· September 1 of each year
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