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	LAST MINUTE MEMORANDUM


	Date:
	May 5, 2006


	TO:
	Members, STATE BOARD of EDucation


	FROM:
	Dr. William Ellerbee, Deputy Superintendent

School District and Branch Operations


	RE:
	Item No. 37


	SUBJECT:
	California Fresh Start (CFS) Pilot Program, Senate Bill (SB) 281 (Maldonado) Regulations – 1) Adopt Proposed Amendments to Regulations, and 2) Approve Commencement of 15-Day Comment Period.


Recommendation

The California Department of Education (CDE) recommends that the State Board of Education (SBE):

· Approve the proposed amendments to the regulations;

· Direct that the proposed amendments be circulated for a 15-day public comment period in accordance with the Administrative Procedure Act;

· If no objections to the revisions are received during the 15-day public comment period, CDE shall complete the rulemaking package and submit the amended regulations to the Office of Administrative Law for approval; and

· If substantive objections to the revisions are received during the 15-day public comment period, CDE shall place the amended regulations on the State Board’s July 2006 agenda for action following consideration of the comments received.
Attachment 1: Final Statement of Reasons (6 pages)

Attachment 2: California Fresh Start (CFS) Pilot Program, Senate Bill (SB) 281 (Maldonado) Regulations Proposed Amendments (5 pages) 

FINAL STATEMENT OF REASONS

UPDATE OF INITIAL STATEMENT OF REASONS

The purpose of the emergency regulations is to implement the California Fresh Start (CFS) Pilot Program and to clarify what constitutes a “nutritious” fruit or vegetable eligible for purposes of reimbursement through the CFS Pilot Program.

The emergency regulations were adopted by the Office of Administrative Law on 

March 17, 2006. The 45-day public comment period began on March 17, 2006 and ended on May 2, 2006. Several comments were received which are incorporated into the attached chart. California Department of Education (CDE) staff responded to those comments by recommending the following revisions to the regulations:

Section 15567(e), (j), (o) and (u). Definitions. 

(e) “Fresh fruits and vegetables” was changed to “Fresh fruits or vegetables” in order to be consistent with the statute.

(j) The symbol for percent (%) has been removed, and has been spelled out for consistency.

(o) ”Nutritious fruits or vegetables” – The definition for nutritious fruits or vegetables has been revised to reflect that canned, dried, or frozen fruits should contain no added sweetener other than 100 percent fruit juice. 

(u) “NSLP” was spelled out (National School Lunch Program) for clarity.

Section 15568(a)(2), (b), (e), and (f). Requirements for Participation. 

(a)(2) – The initials “NSLP” were used and National School Lunch Program was deleted because it had been referenced in an earlier subdivision.

(b) “California-produced” has been deleted and “while adhering to state and federal procurement requirements” has been added to respond to a comment received from the U.S. Department of Agriculture.
Section 15668(e) and (f): Both subdivisions were deleted because they are not conditions for reimbursement and are duplicative of the statute.

Section 15669. Strategies.

Section 15669 was removed from the regulations because it is duplicative of the statute.

SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE INITIAL NOTICE PERIOD OF MARCH 17, 2006 THROUGH MAY 2, 2006.

The text was made available to the public from March 17, 2006, through May 2, 2006. The State Board received comments that are addressed in the attached chart (pages 3 - 6).
ALTERNATIVES DETERMINATION

The State Board has determined that no alternative would be more effective in carrying out the purpose for which the regulation is proposed or would be as effective and less burdensome to affected private persons than the proposed regulations.

LOCAL MANDATE DETERMINATION

The proposed regulations do not impose any mandate on local agencies or school districts.
	SUBMITTED BY
	COMMENT
	CDE RESPONSE

	Section 15567(h). Give priority to… 

	Ann Aguilar, Child Nutrition Director, Yucaipa-Calimesa Joint Unified School District, submitted via e-mail
	Commenter states: "serious consideration needs to be made to place serving fresh fruit that is California produced as a high priority and follow through with strong regulation language."
	Federal procurement regulations limit the use of statutorily or administratively imposed in-State or local geographic preferences. 



	Pam Sampson, Public Health Nutritionist, Department of Public Health-Nutrition, San Bernardino, submitted via e-mail 
	Commenter recommends that the definition of “Give priority to” be changed to reflect "California-produced fresh fruits or vegetables".
	Federal procurement regulations limit the use of statutorily or administratively imposed in-State or local geographic preferences. 



	Caryl Burns, M.P.H., R.D., Health Information Specialist
	Commenter states: “Registered dietitians recommend defining ‘Give priority’ to mean that the school district or charter school will purchase California-produced fresh fruits and vegetables unless they are not commercially available. In that case, the school district or charter school will purchase fresh fruits and vegetables, regardless of their origin, unless they are not commercially available. In that case, the school district or charter school may purchase any nutritious fruits and vegetables.”
	Federal procurement regulations limit the use of statutorily or administratively imposed in-State or local geographic preferences. 



	Section 15567(o). Definition of Nutritious 


	Ann Aguilar, Child Nutrition Director, Yucaipa-Calimesa Joint Unified School District, submitted via e-mail
	Commenter states: "I am against the inclusion of canned fruits in heavy syrup in the definition of nutritious fruits. I support the definition of ‘nutritious fruits and vegetables’ to be ‘fruits or vegetables, that are fresh, or that are canned, dried or frozen which contain no added sweeteners other than juice’".
	CDE concurs with this recommendation and recommends amending the definition to say “shall contain no added sweeteners other than 100 percent fruit juice.”


	Pam Sampson, Public Health Nutritionist, Department of Public Health-Nutrition, San Bernardino, submitted via e-mail 
	Commenter recommends that "which contain no added sweeteners other than juice and no added sodium" be added to the definition of nutritious.
	CDE concurs with this recommendation in regards to added sweeteners and recommends amending the definition to say “shall contain no added sweeteners other than 100 percent fruit juice.” CDE believes that “no added sodium” would be prohibitive for participation in the pilot program since added sodium is commonly used as a preservative.

	Leslie G. Sarasin, President and Chief Executive Officer, American Frozen Food Institute
	Commenter states: “We believe that explicit inclusion of frozen fruits and vegetables in the definition of ‘nutritious fruits or vegetables’ for eligibility for the CFS program as the Department has proposed represents sound public policy.” 
	No response required. 

	Caryl Burns, M.P.H., R.D., Health Information Specialist
	Commenter states: “’Nutritious’ does not include canned fruits and vegetables packed in sugar syrup. Canned fruits and vegetables containing added sugar (as corn syrup, sugar, etc.) should not be used in this program.  Canned fruits and vegetables should not be used if any other fresh, frozen or dried fruits and vegetables are available.”
	CDE concurs with this comment and recommends amending the definition to say “shall contain no added sweeteners other than 100 percent fruit juice.”
 

	Richard A. Greene, Chair, Child Nutrition Advisory Council
	Commenter states: “The Council agreed that if canned fruits or vegetables were to be allowed under the interpretation of ‘nutritious fruits and vegetables’ that canned should be allowed only when the fruit and vegetable processing takes place without any added sweeteners other than 100% fruit juice.”

Commenter further states: “The USDA reference material is inconsistent with the consensus of the Council and therefore should be eliminated from the text of the requirements for participation in 

paragraph (o) of 15567 definitions.” 
	CDE concurs with the comment and recommends amending the definition to say “shall contain no added sweeteners other than 100 percent fruit juice.”  

	A.G. Kawamura, Secretary, California Department of Food & Agriculture
	Commenter states: “By including all forms of fruits and vegetables, school food service directors will not be forced to purchase 

non-Californian or non-domestic product during seasons when fresh product is not available within program funds.”
	No response required.   

	Susan Foerster, Chief, 

Hope Wilson, M.P.H, R.D.

California Department of Health Services, Cancer Prevention and Nutrition Section (CPNS)
	Commenter states: “in the event that schools do purchase processed fruits or vegetables, CPNS strongly recommends that Section 15667, Definitions, the Proposed Regulations be amended – on page 2, line 16 after ‘shall’, insert ‘contain no added sugars and’ on page 2, line 17, strike out ‘the specifications’ and insert ‘other specifications’”. 


	CDE concurs with the comment and recommends amending the definition to say “shall contain no added sweeteners other than 100 percent fruit juice.”  

	Section 15567(q). “Serving”…

	Richard A. Greene, Chair, Child Nutrition Advisory Council
	Commenter states: “The USDA Food Buying Guide for Child Nutrition Programs (2001 edition) is pertinent in relation to delineating serving sizes and should therefore remain in paragraph (q) of 15567 Definitions.” 


	CDE agrees with this recommendation.     

	Section 15568(b). Requirements for Participation

	Allen Ng, Regional Administrator, United States Department of Agriculture
	Commenter objected to CFS statute because “…purchase made by SFA for any purpose and using the nonprofit school food service funds must be made in accordance with 7 CFR 3016.60(c), which prohibits geographic preferences in evaluating bids or proposals.”
	In section 15568(b), “California produced” has been deleted and “while adhering to state and federal procurement requirements” has been added in response to this comment.

	General Comments

	Ed Yates, President/CEO, California League of Food Processors (CLFP)
	Commenter states: “The CLFP respectfully requests members of the State Board of Education to approve this California Fresh Start Pilot Program regulation package.”
	No response required.

	Doug Robertson, Manager, Government Affairs, The Grocery Manufacturers Association (GMA)
	Commenter states: “GMA hopes the Board will continue to treat fresh and processed fruits and vegetables equitably as defined in the emergency and proposed regulations for the California Fresh Start Pilot Program.”
	No response required.

	William W. Marshall, Nurse-Consultant, Santa Rita Union School District
	Commenter states: “I speak in favor of this bill for increasing the consumption of FRESH fruit and vegetables by our school children.”
	No response required. 

	Ken Hecht, California Food Policy Advocates
	Commenter states: “No reference to 

start-up funds is made in the regulations; a cross-reference should be included.”
	This comment does not relate to the regulations up for public comment. No response required.

	Ken Hecht, California Food Policy Advocates
	Commenter states: “We support the SB 281 Fresh Start regulations as written today. Changes can be made after the program has been operating for some time if needed.”
	No response required.

	Patrick Leathers, Gualco Group, representing the Agricultural Council
	Commenter states: “We support the regulations as written and would like to see the program implemented.”
	No response required.


Title 5.  EDUCATION

Division 1.  California Department of Education

Chapter 15.  Child Nutrition Programs

Subchapter 1.  Food Sales, Food Service, Nutrition Education

Article 5. California Fresh Start Pilot Program

§ 15566.  Purpose and Scope.  

This article specifies the policies and requirements of the California Fresh Start (CFS) Pilot Program to promote the consumption of fresh fruits and vegetables by schoolage children and to provide supplemental State reimbursement for breakfast meals served that meet the requirements of the CFS Pilot Program. 

NOTE:  Authority cited: Sections 33031 and 49565.8, Education Code.  Reference: Section 49565, Education Code

§ 15567.  Definitions.


As used in this article and the CFS Pilot Program, the term:


(a)  “After school” means following the end of the school day. For kindergarten pupils, “after school” means following the end of a morning or afternoon session. 


(b)  “Deep-fried” means any fruit or vegetable cooked by total submersion in oil or fat.


(c)  “Department” means the California Department of Education.

(d)  “Funds” means program reimbursement provided by the Department pursuant to provisions of the CFS Pilot Program.
(e)  “Fresh fruits and or vegetables” means whole or portioned fruits and or vegetables, including, but not limited to, those that are minimally processed.
(f)  “Fruit” means ripened seed-bearing part of a plant developed from a flower, usually considered to be sweet and fleshy, as in apples, oranges, plums or strawberries. 

(g)  “Fruit bar” means a self-service counter featuring an array of fruits.

(h)  “Give priority to” means that fresh fruits or vegetables shall be served unless they are not reasonably available on a commercial basis within program funds.

(i)  ”Grab and Go” means food that is packaged in a bag, box, or other container that can be picked up quickly and eaten “on the go.”

(j)  “Juice” means the extractable liquid that is contained in fruits or vegetables. Any liquid or frozen product labeled ”juice,” “full-strength juice,” “100% percent juice,”  “single-strength juice,” or “reconstituted juice” is included in this definition.   
(k)  “Meal” means breakfast, as defined in 7 CFR 220.2(b).

(l)  “Minimally processed” means fruits and vegetables prepared and handled to maintain their fresh nature while providing convenience to the user by pre-cleaning, washing, trimming, coring, slicing, shredding, and other similar actions. Other terms used to refer to minimally processed products are “lightly processed,” “partially processed,” “fresh processed,” and “prepared.”

(m)  “Nonprofit [school] food service” means all food service operations conducted by the School Food Authority principally for the benefit of school children, all of the revenue from which is used solely for the operation or improvement of such food service. 

(n)  “Nutrition education” means a broad range of activities that promote and enable healthy eating behaviors.

(o)  “Nutritious fruits or vegetables” means fruits or vegetables that are fresh, or that are canned, dried, or frozen. Fruits or vegetables that are canned, dried or frozen shall contain no added sweeteners other than 100 percent fruit juice meet the specifications established in Section 2 of the United States Department of Agriculture (USDA) Food Buying Guide for Child Nutrition Programs (2001 edition), which is incorporated by reference.   

(p)  “School Breakfast Program” (SBP) means the federal program operated pursuant to 7 CFR Part 220.

(q)  “Serving” means an amount of fruit(s) and/or vegetable(s), equal to one half (1/2) cup or as referenced in Charts 2A and B of the USDA Food Buying Guide for Child Nutrition Programs (2001 edition), which is incorporated by reference. 

(r)  “Site” means a public elementary school, middle school, junior high school, or high school, including a charter school, in California, operating classes for pupils in a single building or complex of buildings, or any public classes of preprimary grade when 

they are conducted in the aforementioned school that participate in the School Breakfast Program.
(s) “Supplant” means “to substitute for” and/or “take the place of.”

(t)  “Supplement” means (1) an additional serving to the number of fruit or vegetable servings provided in the SBP prior to claiming CFS Pilot Program reimbursement, or 

(2) increasing, by no less than 90 percent of the CFS Pilot Program reimbursement, the total expenditure for nutritious fruits or vegetables served as part of a SBP.

(u)  “Tasting and Sampling” means offering a taste or small portion of fresh fruits and/or vegetables to pupils not as part of the SBP or National School Lunch Program (NSLP).

(v)  “Universal classroom breakfast” means providing all children breakfast in the classroom at no charge.

(w)  “Vegetable” means a plant cultivated for an edible part, such as the root, stem, leaf, or flower, such as spinach, broccoli or carrot.

NOTE: Authority cited: Sections 33031 and 49565.8, Education Code.  Reference: Sections 49534 and 49565, Education Code; Title 7 CFR Parts 220.

§ 15568. Requirements for Participation.

All school districts and charter schools that operate a SBP are eligible to participate in the CFS Pilot Program. To receive reimbursement, the school district or charter school shall:

(a)(1) Provide one or more supplemental servings of nutritious fruits or vegetables, or both, at breakfast, at no additional charge to a pupil and give priority to serving fresh fruits or vegetables; 

(2)  If already serving two nutritious fruits and/or vegetables at a site during breakfast, the district or charter school may provide one to two servings of nutritious fruits and or vegetables for after school snacks. Such snacks do not need to be provided through the National School Lunch Program (NSLP), but if they are, serving size requirements may differ from the one-half (1/2) cup required for the CFS Pilot Program.

(b)  Spend at least 90 percent of the CFS Pilot Program funding received on the direct purchase of nutritious fruits or vegetables, or both, and give priority to purchasing California produced fresh fruits or vegetables while adhering to state and federal procurement requirements. 
(c)  Not spend any of the funding for the purchase of juice or for the provision of fruits and vegetables that have been deep fried.

(d)  Provide data as required by the independent evaluator pursuant to Education Code section 49565.7(b).

(e)  Deposit all reimbursements in the nonprofit food service account of the school district or charter school.

(f)  Use the reimbursement to supplement, but not to supplant, state and federal funding used to support the SBP.

(e)(g) Expend the CFS Pilot Program reimbursement funds only for the benefit of participating school sites. 

(f)(h) Claim reimbursement only for meals that provide at least one serving of a nutritious fruit and/or vegetable that is not juice or a fruit or vegetable that has been deep fried. Reimbursement can be claimed for meals served on all or some school days. 

(g)(i) Include tasting and sampling of nutritious fruits and vegetables as part of nutrition education at school sites participating in the CFS Pilot Program. Strategies for nutrition education that include tasting and sampling of nutritious fruits or vegetables, or both, may include, but are not limited to:

(1)  Educational sampling and tasting supported with nutrition education.

(2)  An offering of fruits or vegetables in the classroom that is reinforced with nutrition and agricultural bulletins.

(3)  A monthly school campus farmers' market that highlights California fruits and vegetables for the student body to sample and taste, including:

(A)  Demonstration markets that allow students or school-sponsored organizations to sell and offer samples of California’s fruits and vegetables, obtained by the school, school district, or school organization directly from farmers to students.

(B)  Certified farmers’ markets operated by, or in coordination with, students or school-sponsored organizations, on school grounds, in compliance with applicable state statutes and regulations.

(4)  A produce sampling program that supports a school garden's harvest through additional purchases of local, in-season fruits or vegetables to be used for a sampling and tasting program for the school campus featuring what is growing in the school garden.

NOTE:  Authority cited: Sections 33031 and 49565.8, Education Code. Reference: Sections 49565, 49565.1, 49565.2, 49565.3, 49565.4, and 49565.6, Education Code.

§ 15569. Strategies.


Specific strategies for the provision of one to two servings of nutritious fruits or vegetables, or both, may include, but not be limited to, one or more of the following:

 
(a)  Fruit bars containing at least three choices of nutritious fruits or vegetables, or both.


(b)  Grab and Go breakfasts with one to two servings of nutritious fruits or vegetables, or both, to be eaten on the school campus.


(c)  Universal Classroom Breakfast that includes one to two servings of nutritious fruits or vegetables, or both. 

NOTE: Authority cited: Sections 33031 and 49565.8, Education Code.  Reference: Section 49565.5, Education Code.
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