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	SUBJECT

Appeal of Approval by the Merced County and Stanislaus County Committees on School District Organization of a Transfer of Territory from the Turlock Unified School District to the Delhi Unified School District
	 FORMCHECKBOX 

	Action

	
	 FORMCHECKBOX 

	Information

	
	 FORMCHECKBOX 

	Public Hearing


	RECOMMENDATION


The California Department of Education (CDE) recommends that the State Board of Education (SBE) adopt the proposed resolution denying the appeal of the Turlock Unified School District (USD), thereby ratifying the action of the Merced County and Stanislaus County Committees on School District Organization (SDO) to approve the petition to transfer territory from the Turlock USD in Stanislaus County to the Delhi USD in Merced County.
	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


The SBE has not heard this item previously.
	SUMMARY OF KEY ISSUES


Sixteen of the twenty-four registered voters of the affected area submitted a petition to the Merced County and Stanislaus County Superintendents of Schools requesting the transfer of approximately 340 acres of primarily agricultural land from the Turlock USD (mostly in Stanislaus County) to the Delhi USD in Merced County. The petition area, which is within the southern boundary of the Turlock USD, is also within the northern boundary of the community of Delhi in Merced County.
When the petition was submitted, Merced County was in the process of updating the Delhi Community Plan. The community plan proposes up to 1,100 new homes in 10 to 15 years with projections of 2,000 residents and 600 to 1,200 students. Both districts claim to have sufficient facilities to accommodate enrollment growth driven by development, and each district disputes the other district’s estimates of projected students and sufficient school facilities. However, Delhi USD indicated it would prefer to negotiate with developers to build a neighborhood kindergarten through eighth grade school, in part to keep its schools small. Both districts would educate the high school students in existing facilities. Turlock USD stated it would bus all the students from the transfer area to schools in the City of Turlock. Currently, Turlock USD has nine students residing in this area of its district, and owns no property in the territory transfer area.
The petitioners want the community of Delhi to be in one school district, where all the children can attend neighborhood schools and participate in after-school activities. The Delhi USD, Merced County Office of Education, and Stanislaus County Office of Education support the transfer of territory; the Turlock USD (appellant) opposes the transfer.
After four public hearings and consideration of an independent study and other information, the county committees on SDO unanimously found all nine conditions of Education Code (EC) Section 35753(a) are substantially met and voted 12 to 1 to approve the transfer of territory. As the basis for its appeal, Turlock USD uses the anticipated growth it projects will occur over a 10 to 15 year period (rather than the 9 students currently residing in the area) in alleging that reorganization will substantially increase school facilities costs (Condition 7) and negatively affect its fiscal management and status (Condition 9).
Developer Fees

In addition to requesting that the territory transfer be denied, the appeal requests that the SBE allocate to Turlock USD: (1) one-third of the anticipated developer fees if the SBE approves the appeal; or (2) all of the developer fees if it disapproves the appeal. The Turlock USD made the same request of the county committees on SDO, but the administrative record contains no evidence of action taken by the county committees on the district’s request for allocation of potential developer fees. Nonetheless, allocation of anticipated developer fees is not an appropriate issue of appeal pursuant to
EC 35710.5, and it is not a county committee action that “the board may reverse or modify . . . in any manner consistent with law.” EC 35710.5 explicitly references the appropriate issues that may be appealed, and EC sections 35730─35738 limit the SBE’s authority to amend proposals to certain items that relate generally to governing board membership, area of election, and division of assets.
CDE staff concurs with the county committees’ findings that conditions 7 and 9 of EC 35753(a) are substantially met. Although enrollment growth may ultimately require changes to accommodate new students in either district, this transfer of territory, in and of itself, will not significantly affect the districts. The extent of development and enrollment growth it may generate in 10 to 15 years is speculative and not a consequence of the proposed transfer of territory. Therefore, staff recommends that the SBE affirm the actions of the Merced County and Stanislaus County Committees on SDO by denying the appeal. Staff’s analysis is provided as Attachment 1. A proposed resolution denying the appeal is provided as Attachment 2 for the SBE’s consideration.
	FISCAL ANALYSIS (AS APPROPRIATE)


According to the appeal, Turlock USD received unrestricted revenues of $4,970 per student this year. Thus, for the nine students that would become Delhi USD students if the territory is transferred, Turlock would lose $44,730 ($4,970 x 9), and Delhi USD would gain a comparable amount of revenue and assume responsibility for educating those students. This amount is negligible for districts the size of Turlock USD and Delhi USD, 13,982 students and 2,636 students, respectively.
The Turlock USD decrease in assessed valuation and tax rate increase for Turlock property owners would be negligible—0.1 percent (1/10th of 1 percent) reduction in assessed valuation and less than a 5-cent increase in the tax levy per $100,000 of assessed valuation.
No significant effects on state costs were identified.

	ATTACHMENT(S)


Attachment 1:
Analysis of Issues of Appeal (14 pages)
Attachment 2:
Proposed Resolution (1 page)

Attachment 3:
“Review of Appeal of Approval of Territory Transfer, Turlock Unified (Stanislaus County) to Delhi Unified (Merced County),” prepared by CDE School Facilities Planning Division (1 page)
Attachment 4:
Study of “Findings and Recommendations Involving the Petition to Transfer Territory from Turlock to Delhi,” prepared by the law firm of Girard & Vinson for the County Committees on SDO (39 pages, including information provided by both districts) (This attachment is not available for Web viewing. A printed copy is available for viewing in the SBE Office.)
Attachment 5:
Minutes of the May 18, 2005, joint meeting of the Merced County and Stanislaus County Committees on SDO (5 pages) (This attachment is not available for Web viewing. A printed copy is available for viewing in the SBE Office.)

Attachment 6:
Minutes of the June 8, 2005, joint meeting of the Merced County and Stanislaus County Committees on SDO (7 pages) (This attachment is not available for Web viewing. A printed copy is available for viewing in the SBE Office.)

Attachment 7:
Minutes of the November 7, 2005, joint meeting of the Merced County and Stanislaus County Committees on SDO (4 pages) (This attachment is not available for Web viewing. A printed copy is available for viewing in the SBE Office.)

Attachment 8:
The Appeal: “Turlock Unified School District’s Statement of Reasons and Factual Evidence in Opposition to Transfer of Territory” (14 pages)

Attachment 9:
Response to the Appeal: “Delhi Unified School District and the Merced County Office of Education Statement of Comments and Factual Evidence in Support of the Territory Transfer” (26 pages) (This attachment is not available for Web viewing. A printed copy is available for viewing in the SBE Office.)
Attachment 10:
Response to the Appeal: “Transfer of Territory Appeal from Turlock USD to Delhi USD,” letter from the Stanislaus County Superintendent of Schools (1 page)
Attachment 11:
Maps of the Proposed Transfer Area (3 pages) (This attachment is not available for Web viewing. A printed copy is available for viewing in the SBE Office.)
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Alternative Proposed Resolution (1 page)

TERRITORY TRANSFER APPEAL

TURLOCK UNIFIED SCHOOL DISTRICT TO

DELHI UNIFIED SCHOOL DISTRICT

ANALYSIS OF ISSUES OF APPEAL


1.0 
RECOMMENDATION


CDE staff recommends that the State Board of Education (SBE) adopt the proposed resolution denying the appeal, thereby ratifying the action of the Merced County and Stanislaus County Committees on School District Organization (SDO) to approve a petition to transfer territory from the Turlock Unified School District (USD) to the Delhi USD. (Attachment 2)
2.0 BACKGROUND
A petition, signed by over 25 percent of the registered voters in the affected territory, proposes to transfer territory from the Turlock USD (most of which is in Stanislaus County) to the Delhi USD in Merced County. The petition area, on the southern boundary of the Turlock USD, is in Merced County and includes approximately 340 acres of land, 16 homes, and 24 registered voters (16 of whom signed the petition). When the petition was submitted, nine of Turlock USD’s students were residing in the territory transfer area.
Also, at the time of petition, the territory transfer area, along with other sections of Delhi that are totally within the Delhi USD, was the subject of proposed residential and commercial development as part of an update to the Delhi community plan by Merced County. Attachment 11 contains a map of the area. For the territory transfer area, the update of the community plan projects an additional 1,100 homes, 2,000 residents, and 600 to 1,200 students.

Subsequent to four public hearings, on November 7, 2005, the Merced County and Stanislaus County Committees on SDO approved the petition to transfer the territory by a vote of 12 to 1 after unanimously finding that the petition substantially meets all the conditions of Education Code (EC) Section 35753(a).
The Turlock USD submitted this appeal on December 20, 2005, requesting a reversal of the county committees’ approval of the transfer and a share of potential developer fees from proposed development in the territory transfer area.

3.0
REASONS FOR THE APPEAL

The Turlock USD alleges that the evidence presented before the county committees on SDO does not support a finding that the following conditions of
EC 35753(a) are substantially met: (Attachment 8)

Condition 7: Any increase in school facilities costs as a result of the 



proposed reorganization will be insignificant and 



otherwise incidental to the reorganization.
Condition 9:
The proposed reorganization will continue to promote 



sound fiscal management and not cause a substantial 



negative effect on the fiscal status of the proposed 



district or any existing district affected by the proposed 



reorganization.
4.0
POSITIONS OF SCHOOL DISTRICTS AND COUNTY OFFICES OF 

EDUCATION
4.1 Turlock USD

The Turlock USD is opposed to the transfer. By filing this appeal, the district “renews its objections to the approval of the petition and presents and updates previous arguments in support of its position” that: (1) conditions 7 and 9 of EC 35753(a) are not substantially met; and (2) theTurlock USD should receive developer fees from anticipated construction in the transfer area.

4.2 Delhi USD
Community representatives of Delhi asked the district to support the transfer, and the “Delhi School District agrees that this territory transfer would be good for the community of Delhi,” and gave the following reasons for its support:

· Students will be able to attend a neighborhood school within the Delhi community, participate to a greater extent in extracurricular activities, and have a sense of community with other Delhi students and families.

· The territory is part of the community of Delhi, not Turlock.

· The territory of the proposed boundary change is within Merced County, not Stanislaus County.

· The children would have to endure a long bus commute to attend school in the City of Turlock if the territory is not transferred.

4.3 Stanislaus County Office of Education (Attachment 10)

The Stanislaus County Superintendent of Schools submitted a letter disclosing that: (1) he attended the meetings that culminated in the approval of the proposed territory transfer and agrees with the actions and decision of the Stanislaus County Committee in this matter; (2) concurs with the “Statement of Comments and Factual Evidence In Support of Territory Transfer” submitted by the Merced County Office of Education and Delhi USD (Attachment 9); and (3) “at all times the Stanislaus County Committee on SDO has placed the highest priority on carrying out its legal duties and making the right decisions” (even when under pressure because the opposing district is in its county).

4.4 Merced County Office of Education (Attachment 9)
The Merced County Office of Education (COE) supports the transfer and joins Delhi USD in a statement supporting the proposed territory transfer and requesting that SBE deny the appeal.

5.0 EDUCATION CODE SECTION 35710.5 PROVISIONS

EC 35710.5 limits appeals of an action by the county committee approving or disapproving a petition to transfer territory to issues of noncompliance with the provisions of sections 35705, 35706, 35709, 35710, and by references in sections 35709 and 35710 to the conditions prescribed in EC 35753(a). EC 35710 stipulates in pertinent part:

For all other petitions (petitions without consent of all affected districts), if the county committee finds that the conditions enumerated in paragraphs (1) to (10), inclusive, of subdivision (a) of Section 35753 are substantially met, the county committee may approve the petition and, if approved, shall notify the county superintendent of schools who shall call an election in the territory of the districts as determined by the county committee . . . .
In evaluating Turlock USD’s (the appellant) arguments, CDE staff reviewed the full administrative record provided by the Merced County Office of Education. Staff finds, contrary to Turlock USD’s allegations, that the administrative record does contain support for the county committees’ decisions, and concludes that the county committees’ actions were in compliance with the relevant EC sections. Staff findings are consistent with the findings and recommendations of the county committees’ independent study, and staff agrees with the Merced County and Stanislaus County Committees’ decision to approve the transfer of territory. Staff’s analysis is limited to the issues raised on appeal pursuant to EC 35710.5, that is, whether the county committees’ votes that Condition 7 and Condition 9 of EC 35753(a) are substantially met comply with the controlling statues:

Condition 7:
Any increase in school facilities costs as a result of the 



proposed reorganization will be insignificant and 



otherwise incidental to the reorganization.
County Committee Evaluation/Vote

The county committees’ study found that Turlock USD failed to submit any information that shows the potential impacts of the proposed transfer of territory would significantly affect school facilities costs. In reaching a recommendation that Condition 7 is substantially met, the study provides an analysis of data from the districts and others on: (1) facility needs; (2) outstanding bonded indebtedness; (3) potential developer fees; and (4) state construction funds eligibility.

1. Turlock USD asserts that it would not incur additional housing costs because every student from the affected area could be housed in its existing facilities or those under design. The nine students currently residing in the transfer area are served by the five schools listed on the left side of the chart below. The Turlock USD anticipates that proposed development in the territory transfer area would generate 627 students who would also be served by these five schools in the City of Turlock.




Turlock USD Facility Capacity Available or Under Construction*
	
	Schools Serving Transfer Area
	Non Transfer Area Schools

	Grade Levels
	Schools Serving and to Continue Serving Area*
	Miles

to

Area
	Cost

in

Millions
	New Construction Projects 
	Miles

to

Area
	Cost

in

Millions

	K-6
	Cunningham Elementary
	3
	
	Sandra Tovar Medeiros (year round, recently opened)
	10
	$18.0

	K-6 (year round)
	Julien Elementary
	4
	
	Walnut Elementary (In design, 54 classrooms)
	10
	 26.4

	7-8
	Turlock Junior High
	
	
	
	
	

	7-8
	Dutcher Middle (In design, conversion of 16 classrooms)
	
	$2.7
	
	
	

	9-12
	Turlock High
	4
	
	John H. Pitman High (Under construction, 12 classrooms)
	10
	 4.1

	
	Total
	
	$2.7
	Total
	
	$48.5


*Sources: “Findings and Recommendations Involving the Petition to Transfer Territory from Turlock

 to Delhi” (Attachment 4, pp. 19-20) and Appeal Statement (Attachment 8, p. 4)
Of Turlock USD’s $51.2 million in projects “under construction” or “in design,” $48.5 million is committed for projects in northern Turlock, and $2.7 million is allocated for one of the schools that would serve students from the transfer area, as displayed in the chart above.

Delhi USD also indicated that it could house all the additional students from the transfer territory area in its existing facilities, but would rather strike a deal with the developers to build one kindergarten through grade eight school.

Each district would house the potential 176 high school students from the transfer area in their existing high schools, incurring negligible, if any, facility cost increases for high school students.

Thus, the study concludes it would be reasonable to believe that any ensuing increase in school housing costs would not be significant.

2. As a factor that would increase facilities costs, Turlock USD presented difficulties it alleges the district will encounter in repaying its bonds if the territory is transferred. The analysis of Turlock’s consultant, Government Financial Strategies, Inc. (GFS), “indicates that the change in the 2004-05 tax rates would have been too far to the right of the decimal place to have made a noticeable difference.” With the loss of the transfer area, the tax levies per $100,000 of assessed value for the bonds would have been less than 5 cents, “de minimis,” according to the analysis. GFS also expects any changes in future tax rates to be similarly “de minimis”. (Attachment 4, pp. 12-15)

With respect to Turlock USD’s future bonding capacity, GFS explains that the transfer would affect less than 0.1 percent (1/10th of 1 percent) of Turlock USD’s assessed valuation. (Attachment 4, p. 12) Further, the county committees’ study found that “regardless of the potential impacts to either district on the long-term financing of facilities if the proposed transfer is approved, there appears to be no linkage between any such potential impacts and a significant increase in school housing costs.” (Attachment 4, p. 8)
The county study agrees with the GFS analysis that the impact of the proposed territory transfer would be “de minimis” on Turlock USD’s capability to make payments on its bonds and certificates of participation (COPs). In the event that Turlock USD is now depending on a potential increase in valuation of the transfer area property for payment of the debt (but had not been when the bonds were originally sold or refinanced), the study finds it is still reasonable to conclude that the impact of the proposed territory transfer would be “de minimis” on Turlock’s capability to make payments on its existing bonds and COPs as well as on its capability to issue new bonds or COPs.

3. Turlock USD stated that it would lose $4.6 million in developer fees if the territory is transferred. The study explains that a connection or “nexus” has to be established between the levying of developer fees and construction of facilities to serve students generated by new construction. Since Turlock USD appears to have completed the planning and financing of schools for students from the transfer area before interest in developing the transfer area began, the study questions whether a fee justification study could make the nexus needed for Turlock USD to collect developer fees. Regardless, the study points out that the transfer of undeveloped land and the potential loss of developer fees coincide with the loss of responsibility to provide facilities for the students.

In addition, Turlock USD disclosed at the public hearings that the request for one-third of the developer fees was based on the ratio of students from feeder schools currently attending Turlock High School, and $1.2 million or one-third of the estimated developer fees would cover new students anticipated from interdistrict transfers to Turlock USD. (Attachment 6, pp. 6-7)

“Like the impact on the repayment of its bonds, Turlock has not provided information which would support that the potential loss of $4.6 million in developer fees from the transfer area would result in significantly higher facility costs,” the study concludes.

4. Turlock USD maintains that, along with developer fees, it will lose eligibility to apply for state construction bonds without the students generated by development in the territory transfer area. “However, Turlock did not provide information to support how losing state eligibility would result in a significant increase in school housing costs. Moreover, Turlock cannot lose state eligibility that it never gained.” (Attachment 4, p. 9)

“Much like the collection of developer fees, eligibility for state funding is based on the number of unhoused students a district predicts it will have to accommodate in new or modernized facilities,” and neither district could have acquired eligibility for facilities before a local government agency approved tentative subdivision maps, according to the county study.

Concurring with the findings, conclusions, and recommendations of the study, the county committees unanimously found that Condition 7 is substantially met.

Appellants’ Statement (Attachment 8)
As stated in the December 20, 2005, appeal:

Turlock USD is currently constructing Sandra Tovar Medeiros Elementary School with 40 classrooms, adding 12 classrooms to John H. Pitman High School, and designing the Walnut Elementary Education Center with 54 classrooms and the Dutcher Middle School Modernization will convert 16 first through sixth grade classrooms to seventh and eighth grade classrooms. In short, Turlock USD has the capacity to house the students generated by the development for all grade levels, kindergarten through twelfth grade. (Attachment 8, p. 4)
Conversely, the Turlock USD alleges that “Delhi concedes that its present capacity is not sufficient to take on an additional 627 students;” will need to construct an elementary school and a middle school, and uses Turlock USD’s estimate of 627 students instead of its own potential 1,000 to 1,200 students to substantiate needing only one additional school. (Delhi USD responded that it did not concede it lacks sufficient capacity for students from the transfer area. “Delhi USD has consistently estimated the number of students generated to be 1,000 to 1,200 and relies upon that number in planning its one new school.”) (Attachment 9)
Thus, according to the appeal, Condition 7 is not substantially met because Turlock USD would: (1) have underutilized facilities; (2) lose a substantial component of its housing market on which it relies to repay bond debts; (3) lose over $9.4 million in developer fees and state construction grant funds and $3.1 million in unrestricted revenue annually; and (4) Delhi USD would have to buy land and build new schools at a substantial cost.

Staff Findings/Conclusion

After consideration of testimony at four public hearings and the findings and recommendations of its independent study of the conditions in EC 35753(a), both county committees unanimously found Condition 7 is substantially met. For the following reasons, staff concurs with the county committees’ finding:

1. The CDE’s School Facilities Planning Division (SFPD) provides support to the CDE review of reorganization proposals. The SFPD reviewed the appeal and documents submitted by the county committees and districts and concludes the reorganization will not lead to significant housing costs. (Attachment 3)

2. Turlock USD’s ability to repay its bonded indebtedness would not be significantly affected by the transfer of territory. As previously noted, the potential loss of assessed valuation would be “de minimis” (less than 1/10th of 1 percent or 0.1 percent), resulting in a percentage change in the tax rates “too far to the right of the decimal point to be noticeable.” (Attachment 4, page 12)

3. Turlock USD’s bonded indebtedness as a percentage of its assessed valuation after the proposed transfer would be in compliance with EC 35572, which permits the transfer of territory if the bonded indebtedness after reorganization does not exceed 5 percent of the assessed valuation in the district from which territory was removed.
4. The extent of enrollment growth is speculative and not an immediate consequence of the proposed transfer of territory, an area in which only nine public school-age children reside.

Condition 9:
The proposed reorganization will continue to promote 



sound fiscal management and not cause a substantial 



negative effect on the fiscal status of the proposed 



district or any existing district affected by the proposed 



reorganization.
County Committee Evaluation/Vote

At the June 8, 2005, public hearing, Delhi USD's legal counsel noted that few students are now in the proposed area and if the transfer were approved, Turlock USD would not lose students since those new students are not now there. Delhi’s legal counsel also informed the committee that without the transfer of territory, Turlock USD could need up to 8 new 80-passenger buses, at a cost of about $1 million plus annual operating costs of $345,000, to bus students from the proposed development.

Turlock USD indicated that, based on its 2004-05 revenue limit, it will lose $3.1 million annually in unrestricted revenue in addition to a projected loss of over $4.6 million in developer fees. The county committee study notes that the district’s adopted 2005-06 budget was above the required statutory reserve, and its budgets for 2006-07 and 2007-08 reflect solvency and the ability for Turlock USD to meet its financial obligations for the next three years. “In addition, no information was provided to show that the adopted budget or long-range financing plans, except developer fee studies, included revenues or expenditures projected for students to be generated as a result of the implementation of the Delhi Community Plan.”

Likewise, the county committee study notes that Delhi USD’s adopted 2005-06 budget was above the statutory reserve requirement as were its projected budgets for the next two fiscal years. “Thus, Delhi appears fiscally poised to provide the educational services for students in the territory area, whereas Turlock appears fiscally prepared to continue providing educational services to its students without receiving the revenue or making the expenditures necessary to educate the students projected to live in the territory transfer area,” according to the study.

The county committee study found no evidence that the reorganization will cause a substantial negative effect on the fiscal management or fiscal status of either district.
Appellants’ Statement

The appeal alleges that Turlock USD’s fiscal management and status will be negatively affected as follows if the transfer of territory is approved:

1. Loss of $3.1 million annually in unrestricted revenue.

2. Underutilization of district facilities and negative effect on long-range facility financing plans.

3. Unfair allocation of debt to property owners remaining in district.

4. Difficulty repaying bond and COP debts and loss of developer fees and state construction grants.

Turlock USD again requests allocation of developer fees: “If the Board is inclined to grant the petition, Turlock USD urges the Board to exercise its statutory authority and in fairness, award Turlock USD at least one-third of the developer fees,” since Turlock USD chose to expand its facilities rather than limiting or abandoning its “open door” policy regarding interdistrict transfers students from Delhi USD (87 students unrelated to the transfer issue).

Staff Findings/Conclusion

For the following reasons, staff concurs with the county committees’ finding that Condition 9 is substantially met:

1. As a direct result of the transfer, Turlock USD would not lose $3.1 million annually in unrestricted revenue ($4,970 x 627 potential students). Instead, using the $4,970 per student provided in the appeal, Turlock USD would lose $44,730 ($4,970 x 9 students in the affected area) and responsibility for educating students from the territory transfer area.

2. Turlock USD, as a growing district that is meeting (and projected to continue meeting) its statutory budget reserve requirements, should experience no undue difficulty in adjusting to the loss of the proposed transfer territory area and its nine students.

3. Any increase in the allocation of bond debt to property owners remaining in Turlock USD after the transfer, as previously noted, would be “de minimis,” with the change in the tax rate so far to the right of the decimal point as to be almost unnoticeable. Moreover, the change complies with the provisions of Education Code Section 35572, which, in pertinent part, states that outstanding bonded indebtedness after district reorganizations must not exceed 5 percent of the assessed valuation remaining in the district from which the territory was transferred. Turlock USD’s percentage of outstanding bonded indebtedness to assessed valuation after the proposed transfer of territory would be nearly the same as before the transfer and well below the 5 percent threshold.

6.0
County Committee EC 35709 and 35710 Requirements
EC 35709 permits county committees to: (1) approve territory transfer petitions if all the conditions of EC 35753(a) are substantially met; and (2) order the petition granted if all the affected school districts have consented to the transfer and the territory is uninhabited or less than 10 percent of the assessed valuation of the district from which the territory is being transferred. (The territory to be transferred from Turlock USD is less than 10 percent [less than 1/10th of 1 percent] of the district’s assessed valuation, but Turlock objects to the transfer.) Otherwise, EC 35710 requires county committees to call an election after finding that the conditions of EC 35753(a) are substantially met and approving a petition.

The Merced County and the Stanislaus County Committees determined by unanimous vote that the nine conditions of EC 35753(a) are substantially met based on the information provided at public hearings and findings and recommendations of its independent study on the conditions. Accordingly, the county committees, acting jointly, approved the petition to transfer territory from the Turlock USD to the Delhi USD.

7.0 STAFF RECOMMENDations regarding PETITION AMENDMENTS

The SBE or county committee may add to the petition any of the appropriate provisions specified in Article 3 of the EC (commencing with Section 35730) or amend any such provisions which were included. This section discusses CDE staff recommendations for additions and amendments.
7.1 Developer Fees
Although Article 3 includes provisions for the division of bonded indebtedness and the division of property, those provisions do not authorize the allocation of property that the district does not possess or has not yet earned, including prospective developer fees. Developer fees are not bond debt; and “property,” as used in EC 35736 of Article 3, includes funds, cash on hand, and moneys due but uncollected on the date reorganization becomes effective for all purposes, and state apportionments based on average daily attendance earned in the year immediately preceding the date reorganization becomes effective for all purposes. Therefore, potential developer fees cannot be included in plans and recommendations for the division of property.

Accordingly, staff recommends that the SBE not include in plans and recommendations Turlock USD’s request to apportion one-third of anticipated developer fees to Turlock USD if it approves the petition or all the developer fees to Turlock USD if it denies the petition. However, if the appeal is denied, staff recommends that the SBE include in its plans and recommendations the requirement that disputes regarding the division of property, funds, or obligations will be resolved by the affected districts and the county superintendents of schools through a board of arbitrators pursuant to EC 35565.

7.2 Area of Election
Under Article 3, EC 35732, the SBE may add to or amend the election area in plans and recommendations. Further, EC 35710.5(c) states that the SBE must determine the territory in which the election is to be held if the petition is to be sent to election.

As the territory proposed for reorganization is the territory transfer area, the “default” election area is also the proposed territory transfer area. (EC 35732) However, if the SBE approves the petition, it may alter the “default” election area, but the alterations must comply with the area of election legal principles below.

In this case, there are three distinct groups of voters whose interest must be determined for purposes of the election area: (1) voters in the territory proposed for transfer from the Turlock USD to the Delhi USD; (2) voters in the Delhi USD, which would receive the territory; and (3) voters in the Turlock USD who live outside the territory proposed for transfer.

Area of Election Legal Principles
The Local Agency Formation Commission (LAFCO)
 court decision provides the most current legal interpretations to be followed in deciding the area of school district reorganization elections. This decision upheld a limited area of election on a proposal to create a new city, citing the "rational basis test.” The rational basis test may be used to determine whether the area of election should be less than the total area of the district affected by the proposed reorganization unless there is a declared public interest underlying the determination that has a real and appreciable impact upon the equality, fairness, and integrity of the electoral process, or racial issues. If so, a broader area of election is necessary.

In applying the rational basis test, a determination must be made as to whether:

a. There is a genuine difference in the relevant interests of the groups, in which case an enhancement of the minority voting strength is permissible.
b. The reduced voting area has a fair relationship to a legitimate public purpose. The fair relationship to a legitimate public purpose is found in Government Code Section 56001, which expresses the legislative intent "to encourage orderly growth and development," such as promoting orderly school district reorganization statewide that allows for planned, orderly community-based school systems that adequately address transportation, curriculum, faculty, and administration. This concept includes both:

1. Avoiding the risk that residents of the area to be transferred, annexed, or unified might be unable to obtain the benefits of the proposed reorganization if it is unattractive to the residents of the remaining district; and
2. Avoiding islands of unwanted, remote, or poorly served school communities within large districts.

However, even under the rational basis test, a determination to reduce the area of election would, according to LAFCO, be held invalid if the determination constituted an invidious discrimination in violation of the constitutional Equal Protection Clause (e.g., involving a racial impact of some degree).
CDE Staff Recommendations for Area of Election

If the SBE approves the petition to transfer territory from the Turlock USD to the Delhi USD, staff recommends that the SBE establish the territory proposed for transfer as the area of election for the following reasons:

· The voters residing in the territory proposed for transfer have genuinely relevant different interests from the other groups. The petitioners are directly and substantially affected by the outcome of an election that will determine which school district will educate their children, the distances their children will travel to school, and whether their children will attend a school in their community. The petition area residents of the community of Delhi should have the opportunity to obtain the benefits of the proposed reorganization.

· Voters in the Delhi USD support the transfer of territory, and there is no evidence to suggest that the transfer would adversely affect them or have a substantial negative effect on the district.

· Voters in the Turlock USD who live outside the territory proposed for transfer do not have a substantial interest in the outcome of the election since they would not be significantly affected by the reorganization. The Turlock USD’s interest primarily appears to be in increasing its funding base. Turlock USD would lose nine currently enrolled students and approximately 340 acres of land. Its schools, employees, educational programs, facilities costs, finances, bonded indebtedness, assessed valuation, bonding capacity, and racial/ethnic balance would not be significantly affected by the proposed transfer of territory.

· A fair relationship exists between limiting the area of election to the area under petition and the legitimate public purpose of promoting orderly school district reorganization that allow for planned, orderly community-based school systems.

· The proposed transfer of territory does not promote segregation or discrimination.
· Restricting the vote to the area under petition meets the LAFCO court decision’s rational basis test.

8.0
STATE BOARD OF EDUCATION OPTIONS


EC 35710.5(c) and 35753 outline the SBE’s options:
a. The SBE may summarily deny review of the appeal (thus ratifying the county committee’s decision), or
b. The SBE may review the appeal for noncompliance by the county committees with the provisions of the specified EC sections, either on the administrative record or in conjunction with a public hearing. If the SBE elects to review the appeal, the SBE, following the review, must:

1. affirm or reverse the action of the county committee, and
2. If the petition will be sent to election, determine the area of election. As previously discussed, staff recommends the SBE establish the territory proposed for transfer as the area of election if the SBE should choose to approve the petition.

The SBE may approve the proposal if it determines all the conditions in EC 35753(a) have been substantially met. Also, the SBE may approve the proposal pursuant to EC 35753(b) if it determines that it is not practical or possible to apply the conditions literally, and that the circumstances with respect to the proposal provide an exceptional situation sufficient to justify approval of the proposal. However, EC 35753 is permissive, providing minimum standards, and does not preclude the SBE from rejecting proposals for other concerns.

9.0
RECOMMENDED ACTION

Staff recommends that the SBE review the appeal solely on the administrative record and deny the appeal, thereby affirming the action of the Merced County and Stanislaus County Committees on SDO by adopting the proposed resolution provided as Attachment 2 for the following reasons:

1. The Merced and Stanislaus County Committees on SDO approved the transfer of territory after conducting all the required public hearings and studies and finding that the petition substantially meets all the conditions of EC Section 35753(a).
2. Staff finds no evidence in the administrative record to support the Turlock USD’s allegation that the conditions of EC Section 35753(a) are not substantially met, and, accordingly, agrees with the Merced County and Stanislaus County Committees’ determination that the conditions are substantially met.
If the SBE reverses the action of the county committees by approving the transfer of territory, an alternative proposed resolution that rescinds the action of the County Committees on SDO is provided as Attachment 12.
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PROPOSED RESOLUTION

(Denial of Appeal)

Appeal of the Action of the Merced County Committee on School District Organization and the Stanislaus County Committee on School District Organization Approving a Transfer of Territory from the Turlock Unified School District to the Delhi Unified School District
WHEREAS, in accordance with Education Code Section 35710.5, the Turlock Unified School District submitted an appeal on or about December 20, 2005, to the State Board of Education regarding the November 7, 2005, action of the Merced County Committee on School District Organization and the Stanislaus County Committee on School District Organization approving a transfer of territory from the Turlock Unified School District in Stanislaus County to the Delhi Unified School District in Merced County; and

WHEREAS, pursuant to Education Code Section 35710.5, the State Board of Education finds that the Merced County Committee on School District Organization and the Stanislaus County Committee on School District Organization acted appropriately and exercised their legal authority to approve the petition; therefore, be it

RESOLVED, that the State Board of Education, pursuant to Education Code Section 35710.5 denies the appeal and affirms the action of the Merced County Committee on School District Organization and the Stanislaus County Committee on School District Organization; and be it

RESOLVED further, that any disputes arising from the division of property, funds, or obligations shall be resolved through arbitration pursuant to Education Code Section 35565 in cases of impasse or if any district requests it at the beginning of negotiations; and be it

RESOLVED further, that the State Board of Education determines that the territory in which the election regarding the proposed transfer is to be held shall be the area under petition only; and be it

RESOLVED further, that the Executive Director of the State Board of Education shall notify, on behalf of said Board, the Merced County Committee on School District Organization, the Stanislaus County Committee on School District Organization, and the affected school districts of the action taken by the State Board of Education.

California Department of Education

M e m o r a n d u m

Date:

June 1, 2006
To:

Scott Hannan, Director


School Fiscal Services Division
From:

Kathleen J. Moore, Director


School Facilities Planning Division

Subject:
Review of Appeal of Approval of Territory Transfer 

Turlock Unified (Stanislaus County) to Delhi Unified (Merced County)

The School Facilities Planning Division (SFPD) has reviewed the Appeal of Approval of Territory Transfer from Turlock Unified School District (TUSD) in Stanislaus County to Delhi Unified School District (DUSD) in Merced County and concludes that the reorganization will not lead to significant school housing costs.

The 340-acre territory proposed for transfer from the TUSD to the DUSD is sparsely populated, relatively small, does not include property or facilities owned by TUSD, nor does TUSD plan to construct schools within the territory. The proposed transfer area is the subject of community planning and future re-zoning by the County of Merced. The growth projection is for 1,100 homes resulting in between 600 to 1,200 students. 

The TUSD states that if the area remains in the TUSD boundaries, the student growth in the transfer area will be served in its existing schools and has no plans to construct a school in the transfer area.

The DUSD states that it has capacity in its existing schools to house the students that will eventually live in the transfer area. However, the district prefers to construct a new Kindergarten-eighth grade school in the transfer area. High school students will attend the existing Delhi High School. 
Based upon the review of documents submitted by the county committees and districts, the SFPD concludes that the school facility costs of the reorganization are insignificant since the DUSD has sufficient existing school capacity to serve the future students that will live in the transfer area. However, if the DUSD were to construct a new K-8 school in the transfer area, significant costs would be incurred.
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ALTERNATIVE PROPOSED RESOLUTION

(Approval of Appeal)

Appeal of the Action of the Merced County Committee on School District Organization and the Stanislaus County Committee on School District Organization Approving a Transfer of Territory from the Turlock Unified School District to the Delhi Unified School District
RESOLVED, that under the authority of Education Code Section 35710.5, the appeal, filed on or about December 20, 2005, by the Turlock Unified School District from the November 7, 2005, action of the Merced County Committee on School District Organization and the Stanislaus County Committee on School District Organization approving a transfer of territory from the Turlock Unified School District in Stanislaus County to the Delhi Unified School District in Merced County is hereby granted; and be it

RESOLVED further, that the Executive Director of the State Board of Education shall notify, on behalf of said Board, the Merced County Committee on School District Organization, the Stanislaus County Committee on School District Organization, and the affected school districts of the action taken by the State Board of Education.

 �Board of Supervisors of Sacramento County, et al., v. Local Agency Formation Commission (3 Cal. 4th 903, 1992)





