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	CALIFORNIA STATE BOARD OF EDUCATION
MARCH 2006 AGENDA

	SUBJECT

Emergency Regulations and Commencement of New Rule-making: California Fresh Start (CFS) Pilot Program, Senate Bill (SB) 281 (Maldonado) Approval of the Proposed Amendment to Add Sections 15566 through 15569 to Title 5. Education, Division 1. California Department of Education, Chapter 15. Child Nutrition Programs, Subchapter 1. Food Sales, Food Service, Nutrition Education, Article 5. California Fresh Start Pilot Program.
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	Action
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	Information
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	Public Hearing


	RECOMMENDATION


The California Department of Education (CDE) recommends that the State Board of Education (SBE) 1) approve emergency regulations to implement the CFS Pilot Program per EC 49565.8(a), and 2) approve the commencement of the rulemaking process, including the Initial Statement of Reasons and the Notice of Proposed Rulemaking, and direct staff to conduct a public hearing on the proposed regulations.

	SUMMARY OF PREVIOUS STATE BOARD OF EDUCATION DISCUSSION AND ACTION


This is the initial presentation to the SBE of the proposed actions needed to implement SB 281 (Maldonado). This item was presented to the SBE as an information item in December 2005. 

	SUMMARY OF KEY ISSUES


On September 15, 2005, Senate Bill 281 (Maldonado) was signed into law as an urgency measure. SB 281 added Article 11.5 (commencing with Section 49565) to the California Education Code and establishes the CFS Pilot Program. The CDE will administer the CFS Pilot Program in consultation with the California Department of Food and Agriculture (CDFA) and the California Department of Health Services (DHS).

The goal of the CFS Pilot Program is to promote the consumption of fresh fruits and vegetables among schoolage children by providing a total of $18.2 million in funding with $17.8 million dedicated to School Breakfast Programs (SBP). The law encourages public schools maintaining kindergarten or any grades 1 to 12, inclusive, to provide fruits and vegetables that have not been deep-fried to pupils in order to supplement other fruits and vegetables served in a SBP. Public school districts and charter schools participating in the SBP may participate in the CFS Pilot Program and apply for reimbursement of ten cents ($0.10) per meal to supplement, but not supplant, a school breakfast program. 
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SB 281 requires CDE to adopt emergency regulations it deems necessary, to implement the CFS Pilot Program after consultation with the SBE and the CDFA and DHS. Emergency regulations are needed to clarify some of the bill’s language, most specifically, what constitutes a “nutritious” fruit or vegetable eligible for purposes of reimbursement through the CFS Pilot Program and to implement the CFS Pilot Program. 

	FISCAL ANALYSIS (AS APPROPRIATE)


There are no additional costs or savings because these regulations make only clarifying changes to current law. (See Attachment 6)

	ATTACHMENT(S)


Attachment 1: Finding of Emergency (3 Pages)

Attachment 2: Proposed Emergency Regulations - Title 5. Education, Division 1. California Department of Education, Chapter 15. Child Nutrition Programs, Subchapter 1 Food Sales, Food Service, Nutrition Education, Article 5. California Fresh Start Pilot Program. (5 pages)


Attachment 3: Initial Statement of Reasons (2 Pages)

Attachment 4: Notice of Proposed Rulemaking (4 Pages)

Attachment 5: Senate Bill No. 281 (3 Pages)

Attachment 6: Fiscal Analysis is not available for web viewing. A printed copy is available for viewing in the State Board of Education office. (5 pages)
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FINDING OF EMERGENCY

California Fresh Start Pilot Program

The State Board of Education finds that an emergency exists, and as required by Education Code section 49656.8, the emergency regulations adopted are necessary for the immediate preservation of the public peace, health and safety, or general welfare.

SPECIFIC FACTS SHOWING THE NEED FOR IMMEDIATE ACTION

On September 15, 2005, Senate Bill 281 (Maldonado) was signed into law as an urgency measure. The SB 281 added Article 11.5 (commencing with Section 49565) to the California Education Code and establishes the California Fresh Start (CFS) Pilot Program. The California Department of Education (CDE) will administer the CFS Pilot Program in consultation with the California Department of Food and Agriculture (CDFA) and the California Department of Health Services (DHS).

The goal of the CFS Pilot Program is to promote the consumption of fresh fruits and vegetables among schoolage children by providing a total of $18.2 million in funding with $17.8 million dedicated to School Breakfast Programs (SBP). The law encourages public schools maintaining kindergarten or any grades 1 to 12, inclusive, to provide fruits and vegetables that are not juice or have not been deep-fried to pupils in order to enhance the fruits and vegetables served in a SBP. 

The SB 281 further requires that school districts/charter schools give priority to the purchase of fresh fruits and vegetables from California producers, when commercially available. Reimbursement for this program is ten cents ($0.10) per meal to be paid in quarterly installments by the CDE to supplement, but not supplant, a SBP. Funds must be deposited into the nonprofit food service account of the school district or charter school.

There are no current regulations for this program because it is a new program. These regulations are necessary in order to implement the CFS Pilot Program in a timely manner and allow school districts and charter schools to participate in the CFS Pilot Program to provide public school pupils nutritious fruits and vegetables, and be able to seek reimbursement for such servings (School Year 2005-06).

AUTHORITY AND REFERENCE

Authority:  Sections 33031 and 49565.8, Education Code
Reference:  Sections 49565, 49565.1, 49565.2, 49565.3, 49565.4, 49565.5, 49565.6, 49565.7, and 49565.8, Education Code.
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INCORPORATION BY REFERENCE

The United States Department of Agriculture Food Buying Guide for Child Nutrition Programs (Guide), 2005 edition, is incorporated by reference because it would be
cumbersome and impractical to publish it in the regulations. The Guide is available via the Regulations Coordinator.

INFORMATIVE DIGEST

The SB 281 requires the CDE to administer the CFS Pilot Program in consultation with the CDFA and DHS to encourage public schools to provide fruits and vegetables to pupils with priority given to fresh fruits and vegetables from California producers. 

The purpose of these regulations is to facilitate implementation of SB 281 by providing clear, consistent procedures for the CFS Pilot Program. 

Article 5. California Fresh Start Pilot Program.

This Article is added in order to establish the requirements for participation in the CFS Pilot Program as set forth in SB 281.

Section 15566. Purpose and Scope.

This regulation is added to clarify the purpose and scope of the CFS Pilot Program.

Section 15567. Definitions.

This regulation is added to provide definitions for the terms used in SB 281 and these regulations. 

Section 15568. Requirements for Participation.

This regulation is added to include specific participation requirements for school districts and charter schools in accordance with the requirements of SB 281.

Section 15569. Strategies.

This regulation is added to specify how the CFS Pilot Program funds may be used by school districts and charter schools in accordance with the requirements of SB 281.

MANDATE ON LOCAL AGENCIES OR SCHOOL DISTRICT

The SBE has determined that the proposed emergency regulations do not impose a mandate on local agencies or school districts because the CFS Pilot Program is voluntary. Section 49565.1 of SB 281 states in part:

School districts and charter schools may apply for funding.
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COST ESTIMATE

There are no additional costs or savings because these regulations make only clarifying changes to current law.
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Initial Statement of Reasons

SECTION 15566. PURPOSE AND SCOPE

SECTION 15567. DEFINITIONS

SECTION 15568. REQUIREMENTS FOR PARTICIPATION

SECTION 15569. STRATEGIES

SPECIFIC PURPOSE OF THE REGULATION

The proposed regulations specify the policies and regulations necessary to establish the California Fresh Start (CFS) Pilot Program in order to promote the consumption of fresh fruits and vegetables by public and charter school pupils, as well as clarify and define the procedures for participation. 

NECESSITY/RATIONALE

The Legislature established the CFS Pilot Program (Education Code §§ 49865 -49865.8) to promote the provision of fresh fruits and vegetables to public and charter school pupils and to provide supplemental State reimbursement per breakfast meal served that meets the fruit and vegetables requirements of the CFS Pilot Program. These regulations are proposed in order to implement the CFS Pilot Program.

Specifically, regulations are proposed in order to:

· Guide the distribution of $17.8 million in funding to be allocated beginning in January 2006.

· Implement Education Code section 49565.8 which requires the department, in consultation with the Departments of Food and Agriculture and Health Services, and the State Board of Education, to develop emergency regulations as it deems necessary, to implement the CFS Pilot Program. 

· Clarify the definitions and participation requirements in Education Code section 49565.1, 49565.2, 49565.3, 49565.4, 49565.5, 49565.6, 49565.7 and 49565.8. 

· Ensure the consistency of participation and the usage of terms.

· Clarify and define the procedures for requirements of participation in order to receive funding.

The proposed regulations Section 15566, 15567, 15568 and 15569, discussed below, clarify the purpose and scope of the CFS Pilot Program, define the terms, specify participation requirements for school districts and charter schools, and clarify the strategies that are authorized for specific purposes.
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TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS

The SBE did not rely upon any technical, theoretical or empirical studies, reports or documents in proposing the adoption of this regulation.
REASONABLE ALTERNATIVE TO THE REGULATION AND THE AGENCY’S REASONS FOR REJECTING THOSE ALTERNATIVES

No other alternatives were presented to or considered by the SBE.

REASONABLE ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY ADVERSE IMPACT ON SMALL BUSINESS.

The SBE not identified any alternatives that would lessen any adverse impact on small business.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT ADVERSE ECONOMIC IMPACT ON ANY BUSINESS

The proposed regulations would not have a significant adverse economic impact on any business because the regulations only apply to Local Educational Agencies.
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STATE OF CALIFORNIA                                                                                                    ARNOLD SCHWARZENEGGER, Governor
	CALIFORNIA STATE BOARD OF EDUCATION

1430 N Street, Room 5111

Sacramento, CA  95814
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NOTICE OF PROPOSED RULEMAKING

AMENDMENT TO TITLE 5, CALIFORNIA CODE OF REGULATIONS 

REGARDING FOOD SALES, FOOD SERVICE, NUTRITION EDUCATION, AND THE CALIFORNIA FRESH START PILOT PROGRAM
NOTICE IS HEREBY GIVEN that the State Board of Education (State Board) proposes to adopt the regulations described below after considering all comments, objections, or recommendations regarding the proposed action.

PUBLIC HEARING
California Department of Education (CDE) staff, on behalf of the State Board, will hold a public hearing beginning at 10:00 a.m. on May 2, 2006, at 1430 N Street, Room 1101, Sacramento.  The room is wheelchair accessible.  At the hearing, any person may present statements or arguments, orally or in writing, relevant to the proposed action described in the Informative Digest.  The State Board requests that any person desiring to present statements or arguments orally notify the Regulations Coordinator of such intent.  The State Board requests, but does not require, that persons who make oral comments at the hearing also submit a written summary of their statements.  No oral statements will be accepted subsequent to this public hearing.

WRITTEN COMMENT PERIOD
Any interested person, or his or her authorized representative, may submit written comments relevant to the proposed regulatory action to:  

Debra Strain, Regulations Coordinator

LEGAL DIVISION

California Department of Education 

1430 N Street, Room 5319

Sacramento, California 95814

Comments may also be submitted by facsimile (FAX) at (916) 319-0155 or by e-mail to regulations@cde.ca.gov. Comments must be received by the Regulations Coordinator prior to 5:00 p.m. on May 2, 2006.
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AVAILABILITY OF CHANGED OR MODIFIED TEXT
Following the public hearing and considering all timely and relevant comments received, the State Board may adopt the proposed regulations substantially as described in this Notice or may modify the proposed regulations if the modifications are sufficiently related to the original text.  With the exception of technical or grammatical changes, the full text of any modified regulation will be available for 15 days prior to its adoption from the Regulations Coordinator and will be mailed to those persons who submit written comments related to this regulation, or who provide oral testimony if a public hearing is held, or who have requested notification of any changes to the proposal.

AUTHORITY AND REFERENCE
Authority:  Section 33031 and 49565.8, Education Code.

Reference:  Sections 49565.1, 49565.2, 49565.3, 49565.4, 49565.5, and 49565.6, Education Code.

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

The SB 281 requires the CDE to administer the California Fresh Start (CFS) Pilot Program in consultation with the California Department of Food and Agriculture and Department of Health Services to encourage public schools to provide fruits and vegetables to pupils with priority given to fresh fruits and vegetables from California producers. 

The purpose of these regulations is to facilitate implementation of SB 281 by providing clear, consistent procedures for the CFS Pilot Program. 

DISCLOSURES REGARDING THE PROPOSED REGULATION

The State Board has made the following initial determinations:

Mandate on local agencies or school districts:  None.

Cost or savings to state agencies:  None.


Costs to any local agencies or school districts for which reimbursement would be required pursuant to Part 7 (commencing with section 17500) of division 4 of the Government Code: None.

Other non-discretionary cost or savings imposed on local educational agencies:  None.

Cost or savings in federal funding to the state:  None.

Significant, statewide adverse economic impact directly affecting business including the ability of California businesses to compete with businesses in other states:  None.

sdob-nsd-mar06-item01

Attachment 4

Page 3 of 4
Cost impacts on a representative private person or businesses:  The State Board is not aware of any cost impacts that a representative private person or business would necessarily incur in reasonable compliance with the proposed action.

Adoption of these regulations may 1) create or eliminate jobs within California; 2) create new businesses within California; or 3) cause the expansion of businesses currently doing business within California.

Effect on housing costs:  None.

Effect on small businesses:  The proposed regulations would not have a significant adverse economic impact on any business because they relate only to school districts and not to small business practices.

CONSIDERATION OF ALTERNATIVES
The State Board must determine that no reasonable alternative it considered or that has otherwise been identified and brought to the attention of the State Board, would be more effective in carrying out the purpose for which the action is proposed, or would be as effective and less burdensome to affected private persons than the proposed action.

The State Board invites interested persons to present statements or arguments with respect to alternatives to the proposed regulations at the scheduled hearing or during the written comment period.

CONTACT PERSONS
Inquiries concerning the content of this regulation may be directed to:

Phyllis Bramson-Paul, Director

Nutrition Services Division

California Department of Education

560 J Street, Room 270

Sacramento, CA 95814

Telephone:  (916) 445-0850

INITIAL STATEMENT OF REASONS AND INFORMATION

The State Board has prepared an initial statement of reasons for the proposed regulation and has available all the information upon which the regulation is based.

TEXT OF PROPOSED REGULATION AND CORRESPONDING DOCUMENTS

Copies of the exact language of the proposed regulation and of the initial statement of reasons, and all of the information upon which the proposal is based, may be obtained upon request from the Regulations Coordinator. These documents may also be viewed 
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and downloaded from the Department of Education’s web site at http://www.cde.ca.gov/re/lr/rr. 

AVAILABILITY AND LOCATION OF THE FINAL STATEMENT OF REASONS AND RULEMAKING FILE

All the information upon which the proposed regulations are based is contained in the rulemaking file which is available for public inspection by contacting the Regulations Coordinator. 

You may obtain a copy of the final statement of reasons once it has been prepared, by making a written request to the Regulations Coordinator.

REASONABLE ACCOMMODATION FOR ANY INDIVIDUAL WITH A DISABILITY

Pursuant to the Rehabilitation Act of 1973, the Americans with Disabilities Act of 1990, and the Unruh Civil Rights Act, any individual with a disability who requires reasonable accommodation to attend or participate in a public hearing on proposed regulations, may request assistance by contacting Angie Avila, Nutrition Services Division, 560 J Street, Sacramento, CA, 95814; telephone, (916) 323-0122; fax, (916) 327-6667. It is recommended that assistance be requested at least two weeks prior to the hearing.
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Senate Bill No. 281

CHAPTER 236

An act to add Article 11.5 (commencing with Section 49565) to Chapter

9 of Part 27 of the Education Code, relating to pupil nutrition, making an

appropriation therefor, and declaring the urgency thereof, to take effect

immediately.

[Approved by Governor September 15, 2005. Filed with

Secretary of State September 15, 2005.]

legislative counsel’s digest

SB 281, Maldonado. California Fresh Start Pilot Program.

Existing state and federal laws require all schools participating in meal

programs to provide nutritious food and beverages to pupils.

Existing law requires that the sale of all foods on school grounds at an

elementary school be approved for compliance with specified nutrition

standards.

Existing law requires that a minimum of 50% of the food items, except

as specified, offered for sale each schoolday at any schoolsite by any entity

or organization during regular school hours be selected from a list of

specified items, including specified fruits, vegetables, and fruit and

vegetable juices.

Existing law requires the State Department of Health Services to

establish and implement, to the extent funds other than state general funds

are available, a “5 A Day—For Better Health” program for the purpose of

promoting public awareness of the need to increase the consumption of

fruits and vegetables as part of a low-fat, high-fiber diet in order to

improve health and prevent major chronic diseases, including diet-related

cancers.

This bill would establish, within the State Department of Education, the

California Fresh Start Pilot Program, to be administered by the

department, in consultation with the Department of Food and Agriculture

and the State Department of Health Services, in order to encourage public

schools maintaining kindergarten or any of grades 1 to 12, inclusive, to

provide fruits and vegetables that have not been deep fried to pupils in

order to supplement other fruits and vegetables that have not been deep

fried and that are available to those pupils, and in order to promote the

consumption of nutritious fruits and vegetables by schoolage children.

The bill would make an appropriation by requiring that, of the funds

appropriated in a specified item of the Budget Act of 2005, $400,000 shall

be available for the department to provide grants to a county office of

education or a community college selected on a competitive basis, to be

allocated in the amount of not more than $100,000 to develop an online

professional development seminar for schoolsite staff on serving,

marketing, and promoting nutritious fruits and vegetables, and not more

than $300,000 to contract with an independent evaluator to conduct a

comprehensive evaluation, as specified.

The bill would require the department, in consultation with the

Department of Food and Agriculture, the State Department of Health

Services, and the State Board of Education, to develop emergency

regulations necessary to implement the program and to establish guidelines

for the administration and evaluation of the program.

This bill would declare that it is to take effect immediately as an

urgency statute.

Appropriation: yes.

The people of the State of California do enact as follows:
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SECTION 1. Article 11.5 (commencing with Section 49565) is added

to Chapter 9 of Part 27 of the Education Code, to read:

Article 11.5. The California Fresh Start Pilot Program

49565. (a) There is hereby established within the department the

California Fresh Start Pilot Program to provide fresh fruits and vegetable

for public school pupils. This program shall be administered by the

department, in consultation with the Department of Food and Agriculture

and the State Department of Health Services.

(b) The program is intended to encourage public schools maintaining

kindergarten or any of grades 1 to 12, inclusive, to provide fruits and

vegetables that have not been deep fried to pupils in order to supplement

other fruits and vegetables that have not been deep fried and that are

available to those pupils, and in order to promote the consumption of fresh

fruits and vegetables by schoolage children.

(c) Fruits and vegetables that have not been deep fried that are provided

pursuant to this article shall be provided free of charge to a pupil, where

appropriate.

(d) Fruits and vegetables that have not been deep fried that are provided

pursuant to this article shall be provided during the schoolday, but not

during regularly scheduled lunch periods.

(e) In making procurement decisions pursuant to this article, a school

district or a charter school shall give priority to the purchase of fresh fruits

and vegetables from California producers, when commercially available.

49565.1. (a) School districts and charter schools may apply for

funding, appropriated for purposes of this article in the annual Budget Act

or in another statute, for reimbursement of ten cents ($0.10) per meal, to

be paid in quarterly installments by the department, to supplement, but not

to supplant, a school breakfast program under Section 49550.3 or under

the federal School Breakfast Program. These funds shall be deposited into

the nonprofit food service account of the school district or charter school.

 (b) The funds described in subdivision (a) shall be available to school

districts and charter schools that meet all of the following criteria:

(1) Provide one to two servings of nutritious fruits or vegetables, or

both, at breakfast, and give priority to serving fresh fruits and vegetables.

(2) Spend at least 90 percent of the funding for the direct purchase of

nutritious fruits and vegetables.

(3) Do not spend any of the funding for the purchase of juice.

(4) Provide data as required by the independent evaluator pursuant to

subdivision (b) of Section 49565.7.

49565.2. (a) The funds described in subdivision (a) of Section 49565.1

may be combined with other funding sources to ensure that at least one

serving per day of nutritious fruits or vegetables, or both, is provided

pursuant to the pilot program.

49565.3. Sites that already offer two servings of nutritious fruits or

vegetables for breakfast may be reimbursed at ten cents ($0.10) per meal

for providing nutritious fruits or vegetables for after school snacks.

49565.4. (a) School districts and charter schools that do not operate

school breakfast programs are encouraged to apply for funding to establish

breakfast programs using funds appropriated for this purpose in the annual

Budget Act.

49565.5. Specific strategies for the provision of one to two servings of

nutritious fruits or vegetables, or both, may include, but not be limited to,

one or more of the following:
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 (a) Fruit bars located at the school cafeteria with a minimum of three

choices of fruits or vegetables, or both.

(b) Grab-and-go breakfasts with one to two servings of fruits or

vegetables, or both, to be eaten on the school campus.

(c) Universal classroom breakfast that includes one to two servings of

fruits or vegetables, or both.

49565.6. As a condition of receipt of funds, schoolsites participating in

this program shall include tasting and sampling of nutritious fruits and

vegetables as part of nutrition education. Strategies for nutrition education

that include tasting and sampling of nutritious fruits or vegetables, or both,

may include, but not be limited to:

(a) Educational sampling and tasting supported with nutrition

education.

(b) An offering of fruits or vegetables in the classroom that is

reinforced with nutrition and agricultural bulletins.

(c) A monthly school campus farmers’ market that allows opportunities

for school clubs, organizations, boosters, sports teams, and other groups to

organize a farmers’ market that highlights California produce for the

student body to sample and taste.

(d) A produce sampling program that supports a school garden’s

harvest through additional purchases of local, in-season fruits or

vegetables to be used for a sampling and tasting program for the school

campus featuring what is growing in the school garden.

49565.7. Of the funds appropriated for this purpose in Schedule (9) of

Item 6110-485 of Section 2.00 of the Budget Act of 2005 (Ch. 38, Stats.

2005), as amended by Chapter 39 of the Statutes of 2005, four hundred

thousand dollars ($400,000) shall be available for the State Department of

Education to provide grants to a county office of education or a

community college selected on a competitive basis, to be allocated as

follows:

(a) Not more than one hundred thousand dollars ($100,000) to develop

an online professional development seminar for schoolsite staff on serving,

including safe handling guidelines, marketing, and promoting nutritious

fruits and vegetables.

(b) Not more than three hundred thousand dollars ($300,000) to

contract with an independent evaluator to conduct a comprehensive

evaluation, including a determination of the need for educational materials

for pupils and staff professional development programs on the safe

handling, serving, and marketing of nutritious fruits and vegetables as part

of the California Fresh Start Pilot Program.

49565.8. The department, in consultation with the Department of Food

and Agriculture, the State Department of Health Services, and the State

Board of Education, shall do both of the following:

(a) Develop emergency regulations, as it deems necessary, to

implement the program established pursuant to this article.

(b) Establish guidelines for the evaluation of the program developed

pursuant to this article.

SEC. 2. This act is an urgency statute necessary for the immediate

preservation of the public peace, health, or safety within the meaning of

Article IV of the Constitution and shall go into immediate effect. The facts

constituting the necessity are:

In order to make the necessary statutory changes to implement the

Budget Act of 2005 at the earliest time possible, it is necessary that this act

take effect immediately.
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